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Supreme  Court  of  Ohio, 

IN  BANK, 
DECEMBER  TERM,  1847. 


MATTHEW  BIRCHARD,  Chief  Judge. 

NATHANIEL  C.  READ,    ) 

PETER  HITCHCOCK,         V  Judges. 

EDWARD  AVERY,  j 

HENRY  STANBERY,  Attornby-Gbnebal. 


Joseph  Leonard  v.  Charles  Sweetzer. 

A  guaranty  of  the  Ailflllment  of  a  contract,  written  below  the  contract,  and 
executed  at  the  same  time,  subjects  the  guarantor  as  an  original  con- 
tractor, and  a  suit  may  be  sustained  against  both  parties  jointly,  or 
against  either  severally.  An  averment  in  the  declaration,  of  "value 
received,"  found  in  such  contract,  is  a  sufficient  averment  of  consideration. 

This  is  an  action  of  assumpsit,  reserved  in  Delaware  connty. 
The  action  was  brought  upon  the  following  instrument: 
"For  value  received,  I,  Welcome  Martin,  agree  and  bind  myself 
to  pay  the  half  of  a  certain  judgment  in  Knox  coui^t7,in  favor  of 
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the  Clinton  Bank  of  Columbus,  against  Joeoph  Leonard,  William 
Leonard,  George  Leonard,  and  Robert  T.  Hickman,  of  about  $860, 
more  or  less,  and  save  said  Joseph  harmless  from  all  costs. 

(Signed,)  "  Welcome  Martin. 

''December  13, 1837." 
2]     *"  I  guaranty  the  fulfillment  of  the  above  contract. 

(Signed,)  <<  (>harles  Swretzeb. 

''December  13, 1837." 

The  declaration  contains  six  counts.  tThe  first  count  avers  a 
demand  of  Martin  on  March  26,  1838,  and  notice  to  defendant  at 
the  same  time. 

The  second  count  avers  that  no  notice  was  given  to  the  defend- 
ant of  the  non-payment  by  Martin,  but  alleges,  as  an  excuse,  that 
the  defendant  was  indemni6ed. 

The  third  count  is  the  same  as  the  second,  except  that  the  ex- 
cuse for  want  of  notice  is  that  defendant  knew  that  Martin  had 
not  paid,  and  did  not  intend  to  pay. 

The  fourth  count  alleges  a  general  request  of  Martin,  and  "  duo 
notice  "  of  non-payment  to  defendant,  without  any  allegation  as 
to  time  or  place. 

The  fifth  count  alleges  a  demand  of  Martin  on  February  1, 1838, 
and  "due  notice  "  to  defendant;  and  in  each  of  these  counts  the 
breach  is  non-payment. 

The  sixth  count  is  on  an  original  promise  of  the  defendant,  in 
consideration  of  "  valtie  received;"  the  breach,  non-payment  in 
a  reasonable  time. ' 

To  each  of  these  counts  the  defendant  has  interposed  a  special 
demurrer.  To  the  first,  assigning  for  cause,  want  of  consideration 
and  of  reasonable  demand  and  notice. 

To  the  second,  third,  fourth,  and  fifth  counts,  insufficienti  con- 
sideration, and  want  of  legal  demand  and  notice,  and  to  the  sixth, 
want  of  consideration  only,  are  assigned  as  causes  of  demurrer. 

T.  W.  Powell,  for  plaintiff,  submitted  the  following  authorities : 

Dugan  V.  Campbell,  1  Ohio,  115;  Jerome  v.  Whitney,  7  Johns. 
321 ;  Hinman  v.  Moulton,  14  lb.  467;  Wheelwright  v.  Moore,  2  Rail, 
149;  Leonard  v.  Wredenburg,  8  Johns.  29;  Adams  v.  Bean,  12 
3]  Mass.  142;  Bailey  i?.  Freeman,  11  Johns.  223;  Stage  v.  *01ds, 
12  Ohio,  58;  Laqueer  r.  Preiser,  1  Hill,  256;  Douglass  v.  How- 
land,  24  Wend.  48;  Smith  v.  Dause,  6  Hill,  544;  Walter  v.  Mas- 
call,  13  Mee.  &  W.  452 ;  Hitchcock  t;.  Humphrey,  44  Com.  L.  296; 
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Reynolds  v.  Douglass,  12  Pet.  497 ;  Rhat  v.  Poe,  2  How.  485 ; 
Wildes  r.  Savage,  1  Storj,  22;  Gibbs  v.  Cannon,  S.  A  R.  198;  19 
Wend.  563;  2  McLean,  558;  Chit.  Con.  52,  n.  1 ;  Story's  Pr.  Notes, 
460,  485,  566,  610;  lb.  on  Con.  360;  3  Kent's  Com.  129,  ed.  5;  1 
Saund.  33 ;  King  v.  Baldwin,  2  Johns.  Ch.  559 ;  1  Mason,  539 ;  Sav- 
age t?.  Sniith,  2  Black.  W.  1106;  1  Saund.  116;  5  Com.  Dig.  53; 
Oro.  Jac.  68;  Massey  t?.  Rayner,  22  Pick.  228;  Norton  v.  East- 
man, 4  Greenl.  521;  Tucker  t?.  French,  7  lb.  115;  Babcock  tr. 
Bryant,  12  Pick.  135;  ftapolye  v.  Bailey,  3  Conn.  438;  Cramer  v. 
Kiggineon,  1  Mason,  324 ;  Dole  v.  Darius,  24  Pick.  250;  Russell 
V.  Clark,  7  Cranch,  59  ;  Douglass  v.  Reynolds,  7  Pet.  113 ;  1  Chit. 
PI.  360;  5  Com.  Dig.  75;  Atkinson  ».  Carter,  18  Eng.  Com.  L. 
379;  Lilley  r.  Hewett,  5  lb.  175 ;  Pitman's  Pr.  &  Sur.  84,  Law  Lib. 
38;  Williams  v.  Granger,  4  Conn.  444;  Lent  v.  Paddleford,  10 
Mass.  238;  Seymour. i;.  Van  Slick,  8  Wend.  421 ;  Clark  v.  Bnrdett, 
2  Hall,  143;  Sage  v.  Wilcox,  6  Conn.  81 ;  Beckwith  v.  Angell,  lb. 
315;  Breed  v.  Hillhouse,  7  lb.  523;  Mason  v.  Pritchard,  12  East, 
227 ;  Campbell  v.  Butler,  14  Johns.  349 ;  Allen  v.  Rightmore,  20 
lb.  365;  Xjpham  v.  Price,  12  Mass.  14 ;  Smith  t?.  Ide,  3  Ver.  290; 
Peck  V.  Barney,  13  lb.  93;  Tillman  v.  Wheeler,  17  Johns.  326; 
Soraersall  v.  Barnaby,  Cro.  Jac.  287 ;  Atkinson  and  Rolfe's  case,  1 
Leon.  105;  Pitman  v.  Biddlecome,  4  Mod.  230;  11  lb.  48;  Brook- 
back  t?.  Taylor,  Cro.  Jac.  658;  Phillips  v.  Astling,  2  Taunt.  206; 
Bush  V.  Critchfield,  4  Ohio,  104;  Bright  v.  Carpenter,  9  lb.  139; 
Hough  V.  Gray,  19  Wend.  202 ;  Tenny  v.  Price,  4  Pick.  385 ;  Deam 
V.  Hall,  17  Wend.  214;  Ketchell  v.  Burns,  24  lb.  214;  Snively  r. 
Johnson,  1  Watts  &  S.  307 ;  Beekman  v.  Hall,  17  Johns.  134. 

*8  Finch,  for  defendant,  relied  upon  the  following  author-  [4 
ities : 

Green  v.  Dodge  &  Cogswell,  2  Ohio,  430 ;  Bright  v.  Carpenter 
et  al.,-9  lb.  139 ;  Bank  of  St.  Clairsville  v.  Beobe,  6  lb.  497 ;  Ox- 
ford Bank  v.  Haynes,  8  Pick.  423;  Reynolds  et  al.  v.  Douglass  et 
al.,  12  Pet.  498 ;  Garrow  v.  Gills,  9  S.  &  R.  202 ;  Lewis  v.  Brew- 
flier,  2  McLean,  21 ;  Foote  et  al.  v.  Brown,  2  lb.  369 ;  Hawk  r. 
Crittenden,  lb.  557;  Nicholson  v.  Gouthit,  2  H.  Black.  609;  7 
Pet.  126. 

Avert,  J.  In  the  first  ^ve  counts  of  the  declaration,  it  is  the 
aim  of  the  pleader  so  to  shape  his  case  that  he  may  present  a  legal 
right  to  recover  against  the  defendant,  without  proving  the  strict 

3 


Digitized  by  VjOOQIC 


SUPREME  COURT  OP  OHIO. 


Leonard  v,  Sweetzer. 


notice  and  demand  required  against  the  indorser  of  negotiable 
paper.  Numeroo8  authorities  have  been  cited  by  the  counsel,  to 
bear  upon  the  case,  in  this  aspect  of  it,  and  to  show  the  duties  and 
liabilities  arising  under  a  guaranty.  But,  by  the  interpretation 
which  the  court  have  put  upon  this  instrument,  the  questions  thus 
agitated  by  the  counsel,  do  not  cill  for  a  decision.  We  regard  the 
defendant,  Sweetzer,  as  an  original  contractor.  The  paper  was 
executed  by  himself  and  Martin,  both  at  the  same  time,  Martin 
signing  first,  and  Sweetzer  connecting  with  his  signature,  just 
enough  to  show  that  he  contracted  as  a  surety.  Indeed,  he  is 
liable  in  this  case,  precisely  as  he  would  have  been,  if  he  bad 
barely  written  the  word  "surety"  after  his  name,  and  an  action 
could  bo  sustained,  upon  the  paper,  against  Martin  and  Sweetzer 
jointly,  as  well  as  against  either  of  them  separately.  In  this 
view,  the  only  question  involved  was  decided  by  this  court,  in 
the  case  of  Stage  v.  Olds  et  al.,  12  Ohio,  158. 

To  the  last  count  of  the  declaration,  the  only  exception  taken 
is  that  it  contains  no  evidence  of  a  sufficient  consideration.  Here, 
the  instrument  itself  expresses  the  consideration,  as  is  common 
in  notes  of  hand,  by  the  words  "  for  value  received  ;**  and,  if  a 
6]  count  setting  forth  the  consideration,  as  *it  is  found  in  the 
written  promise,  would  be  sufficient  in  a  suit  against  Martin,  it 
will  be  also  against  the  defendant,  Sweetzer.  The  decision  and 
reasoning  of  the  court,  in  the  case  of  Dugan  t?.  Campbell,  1  Ohio, 
115,  will  support  the  form  of  declaring  adopted  in  this  count. 
Upon  this  count,  therefore,  the  plaintiff  is  entitled  to  a  judgment ; 
and  under  the  decision  that  here  is  an  original  contract,  on  the 
part  of  .Sweetzer,  and  that  a  sufficient  consideration  is  expressed 
in  the  instrument,  all  the  other  counts  in  the  declaration  may  be 
sustained,  for  they  are  based  upon  the  contract,  and  contain  all 
the  material  averments  to  be  found  in  the  last  count,  besides  those 
special  allegations  meant  to  raise  the  questions  under  a  guar- 
anty, and  which  may  be  stricken  out,  or  treated  as  surplusage. 

The  demurrer,  therefore,  is  not  well  taken  to  cither  of  the 
counts,  and  will  be  overruled. 
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Joseph  White  and  others  v.  Thomas  Richmond  and  another. 

Kn  objection  that  might  have  been  taken  to  evidence  on  a  trial  to  a  jury, 

but  .which  was  not  taken,  will  be  considered  as  waived,  and  will  not  be 

noticed  on  error. 
A  promissory  note,  payable  to  A.  B.,  or  order,  for  $600,  in  current  funds  ol 

the  State  of  Ohio,  is  a  note  for  a  sum  certain,  within  the  meaning  of  the 

statute,  and  negotiable. 

This  is  a  writ  of  error,  reserved  in  Licking  county,  brought  to 
reverse  the  judgment  of  the  court  of  common  pleas  of  that  county. 

The  facts  of  the  case,  showing  the  questions  involved,  are  suf- 
ficiently stated  in  the  opinion  of  the  court. 

L.  Case  and  J.  R.  Stanbery,  for  plaintiffs  in  error. 

D.  Humphrey,  for  defendants  in  error. 

BiRCHARD,  C.  J.  The  action  in  the  court  below  was  assumpsit. 
♦Pica,  the  general  issue.  On  the  trial,  a  bill  of  exceptions  [6 
was  taken,  which  shows  that,  to  maintain  the  issue  on  their  part, 
the  plaintiffs  below,  who  sued  as  partners,  offered  in  evidence  an 
instrument,  of  which  the  following  is  a  copy : 

Newark,  April  30,  1842. 
"$500. 

"For  value  received,  we  jointly  and  severally  promise  to  pay 
Geo.  M.  Young  or  order,  8500,  in  current  funds  of  the  State  of  Ohio, 
One  moiety  on  the  1st  day  of  November  next,  and  the  other 
in6iety  on  November  1,  1843,  with  interest  annually. 

"  Joseph  White. 
Erasmus  White. 
Samuel  White,  Jr." 

On  the  back  of  which  is  the  signature  of  *  Geo.  M.  Young,"  and 
the  indorsement  of  sundry  payments.  No  other  evidence  was 
offered  by  either  party.  The  plaintiffs  in  error  objected  to  the 
admissibility  of  the  above  note,  on  the  ground  that  it  was  not 
negotiable,  which  objection  was  overruled,  and  exceptions  taken. 
Judgment  was  given  for  the  balance  due  upon  the  note,  to  re- 
cover which  this  writ  of  error  is  prosecuted. 

The  first  error  assigned,  presents  the  question  whether  the  note 
was  negotiable.     The  second  assignment  is,  that  there  was  no 
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ovidence  offered  to  prove  the  alleged  partnership.  To  this  second 
assignment,  it  is  a  sufficient  answer  to  say  that  there  was  no  ob- 
jection to  tha  proof  in  this  particular,  in  the  trial  below,  and  the 
record  gives  us  no  means  of  knowing  what  was  the  ruling  of  the 
common  pleas  upon  this  point.  The  attempt  to  make  a  question 
on  error,  which  was  waived  on  the  trial,  can  not  succeed.  Were 
it  otherwise^  the  party  might  be  entrapped  in  a  case  where,  had 
the  objection  been  made  at  a  proper  tiihe,  the  ground  of  objection 
could  have  been,  without  difficulty,  removed.  Besides  this,  there 
is  nothing  in  this  assignment.  The  note  was  indorsed  by  the 
payee  in  blank,  and  the  plaintiffs  below  might  have  filled  the 
blank  with  their  names  and  the  style  of  their  firm,  on  the  trial. 
It  would  iheUy  prima  facie,  have  fully  sustained  their  declaration. 
7]  When  offered  in  blank,  without  objection  *on  that  account, 
the  legal  effect  is  precisely  the  same  as  it  would  have  been,  if  filled 
in  the  manner  indicated. 

The  other  point  in  the  case  was  decided,  as  we  conceive,  in 
Swotland  v.  Creigh,  15  Ohio,  118.  It  was  there  held  that  a  note 
payable  to  order,  for  $200,  in  current  Ohio  bank  notes,  is  for  a  cer- 
tain sum  of  money,  and  negotiable.  Our  law  recognizes  nothing 
as  "  current  funds  of  the  State  of  Ohio  '*  but  gold  and  silver  coin,  and 
bank  notes  issued  by  banks  incorporated  by  the  state,  which  are. 
by  law,  required  to  be  of  equal  value  with  gold  and  silver  coin  of 
the  same  denomination.  Hence,  a  note  for  a  dollar,  or  for  a  dol- 
lar in  a  bank  note,  is  for  a  sum  certain.  The  verdict  and  judg- 
ment for  each,  when  sued,  must  be  the  same.  The  policy  of  the  stato 
is,  that  the  paper  money,  issued  under  the  authority  of  the  state, 
shall  be  a  certain  measure  of  value — that  it  shall  answer  the 
purposes  of  money — and  in  no  sense  become  a  subject  of  traffic 
and  speculation,  liable  to  the  fluctuations,  the  rise  and  fall  in 
market  of  marketable  commodities  of  uncertain  value,  and  be  up 
or  down,  as  may  suit  the  convenience  or  interests  of  traders, 
brokers,  stock-jobbers,  or  sharpers.  The  policy  of  the  state,  that 
looks  to  the  prevention  of  a  depreciated  circulating  medium,  is  a 
sound  policy;  one  that  the  interests  of  all  classes  require  should 
not  be  departed  from ;  one  that  this  court,  at  an  early  day,  sus- 
tained in  Morris  v,  Edwards,  1  Ohio,  205,  and  to  which  the  govern- 
ment of  the  state,  in  all  its  departments,  has  ever  since  steadily 
adhered.  A  long  course  of  decisions,  uniformly  adhered  to, 
should  settle  this  question,  even  if  the  original  decision  were 
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qaestionable.  We  do  not  think  it  was,  because  we  believe  that 
there  has  been  no  time  when  th«  legislature  intended  that  a  bank 
note  of  this  state,  for  the  payment  of  a  dollar,  shonld  be  less  eer- 
tain  in  value  than  a  specie  dollar ;  and  therefore,  when  they  pro- 
vided that  a  promissory  note,  for  the  paynient  of  a  sum  of  money 
certain,  to  the  payee  or  order,  should  be  negotiable  by  indorse- 
ment, that  they  intended  to  make  notes  negotiable,  which  were 
drawn,  payable  in  Ohio  notes  or  Ohio  funds.  This  view  is  so 
♦strengthened  by  the  fact,  that  the  legislature  has  acquiesced  [8 
in  that  interpretation,  for  a  period  of  twenty-seven  years,  without 
once  questioning  its  correctness,  and  without  a  single  effort  to 
change  it,  that  it  is  to  our  minds  resistless.  But  it  is  useless  to  re- 
argue a  question  which  was  then  fully  discussed  and  so  ably 
determined.  I  content  myself  with  a  reference  to  the  reasoning 
of  Judge  Hitchcock,  on  pages  203,  204,  and  205,  in  6  Ohio,  for  the 
purpose  of  adopting  it  as  fully  as  it  was  concurred  in  by  Judges 
Pease  and  Sherman,  and  shall  not  attempt  to  reproduce  arguments 
and  authorities  which  were  so  well  stated  by  another,  and  so  well 
sustained  both  by  principle  and  authority.     Judgment  affirmed. 

Bead,  J.,  dissenting.  The  statute  provides  that  bonds,  promissory 
tiotes,  and  bills  of  exchange,  *'  drawn  for  any  sum  or  sums  of  money 
certain,'*  shall  be  negotiable  by  indorsement,  and  vests  the  absolute 
property  in  the  indorsee,  and  authorizes  suit  to  be  brought  in  his 
own  name.  An  instrument,  therefore,  to  be  negotiable,  must  bo 
•payable  in  money.  Nothing  is  money  but  gold  and  silver  coin ; 
that  which  constitutes  a  loi^al  tender,  only  is  money  ;  and  the  con- 
stitution declares  that  nothing  shall  be  deemed  a  tender  but  gold 
and  silver  coin.  It  was  decided  in  Swetland  v.  Creigh,  that  a 
promissory  note,  payable  in  "^  current  Ohio  bank  notes^'*  was  a  note 
payable  in  money.  I  dissented  from  that  opinion.  It  is  now 
decided  that  a  promissory  note,  payable  in  '^  current  funds  of  the 
State  of  Ohio,''  is  a  note  payable  in  money.  I  dissent  from  this 
opinion.  The  court  then  decided  that  current  bank  notes  were 
money.  The 'court  now  decide  that  current  funds  of  the  State  of 
Ohio  are  money.  That  is,  that  current  bank  notes  and  current 
funds  of  the  State  of  Ohio  are  gold  and  silver  coin.  The  reason- 
ing of  the  majority  of  the  court  is  as  follows : 

"Our  law  recognizes  nothing  as  current  funds  of  the  State  of 
Ohio  but  gold  and  silver  coin,  and  bank  notes  issued  by  banks  in- 
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9]  corporated  by  the  state,  which  are  by  law  required  *to  be 
of  equal  value  with  gold  and  silver  coin  of  the  same  denomina- 
tion. Hence,  a  note  for  a  dollar,  or  (i  bank  note,  is  for  a  sum  cer* 
tain.  The  verdict  or  judgmeat  for  each,  when  sued,  must  be  the 
-  same.  The  policy  of  the  state  is,  that  the  paper  money  issued  under 
the  authority  of  the  state,  shall  be  a  certain  measure  of  value,  and 
shall  answer  the  purpose  of  money." 

This  reasoning  does  not  support  the  conclusion  ihsii  ^^  current 
funds  of  the  State  of  Ohio  **  are  money,  or  that  "  current  bank 
notes  of  Ohio  "  are  money.  When  it  is  said  that  "  our  law  recog- 
nizes nothing  as  current  funds  of  the  State  of  Ohio  but  gold  and 
silver  coin,  and  notes  issued  by  banks  incorporated  by  the  state," 
the  reply  is,  that  the  phrase  ^*  current  funds'^  is  unknown  to  the 
law,  and  has  no  fixed  definite  legal  meaning.  It  is  a  phrase 
known  to  trade,  and  finds  its  signification  in  the  custom  of  busi- 
ness. What  constitutes  current  funds  is  not  a  question  of  law,  but 
of  proof.  Whether  this  or  that  form  of  security  passes  current 
among  business  men,  is  a  question  of  fact.  The  law  does  not  say 
that  current  funds  shall  be  either  gold  and  silver  coin,  or  bank 
notes;  or  that  any  other  form  of  security,  that  passes  by  delivery 
or  transfer  among  business  men,  may  be  denominated  current 
funds.  It  is  perfectly  competent  for  parties  to  contract  that  an 
obligation,  for  the  payment  of  a  given  amount  of  money,  may  be 
discharged  in  current  funds  of  the  State  of  Ohio,  or  in  current 
bank  notes,  or  in  whisky,  or  corn,  or  wheat,  or  any  other  article 
agreed  upon.  Yet,  in  either  case,  if  the  obligation  be  not  dis- 
charged in  the  manner  stipulaied,  and  suit  be  brought  upon  it,  the 
verdict  and  judgment  woiild  be  for  a  sum  of  money.  Yet,  because 
the  judgment  on  suit  brought  is  ior  money,  it  does  not  show  that 
the  note  payable  in  other  things  than  money,  was  a  note  given  for 
the  payment  of  money. 

On  suit  brought  upon  a  note  payable  to  A.  B.,  or  bearer,  for 
fifty  dollars,  in  good  merchantable  whisky,  at  trade  price,  the  judg- 
ment would  be  for  money,  not  whisky.  Yet  the  court  held  that 
10]  such  a  note  was  not  for  the  payment  of  *money  under  our 
statute,  and  therefore  was  not  negotiable.  Rhodes  t?.  Lindley,  3 
Ohio,  49.  So,  on  suit  brought,  if  the  note  had  been  for  fifty  dol- 
lars in  current  funds  or  current  bank  notes,  or,  in  other  words,  for 
fifty  dollars  in  funds  or  bank  notes,  at  current  rates,  the  judgment 
would,  in  either  case,  be  for  fifty  dollars;  but  this  would  not  prove 
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that  carrent  fands  or  current  bank  notes  were  money,  any  more 
than  the  judgment  for  money,  on  the  whisky  note,  would  prove 
that  whisky  was  money. 

But  it  is  said  that  it  is  the  policy  of  the  state, 'Hh at  paper 
money,  issued  by  the  authority  of  the  state,  shall  be  a  certain 
measure  of  value."  The  policy  of  the  state  never  has  been  to 
make  bank  paper  a  measure  of  value.  It  can  not,  therefore,  be 
reasoned  that  bank  paper  is  money,  because  money  is  a  measure 
of  value.  The  policy  of  the  state  has  been  to  compel  bankers  to 
redeem  their  promises  to  pay,  as  promised.  A  bank  note  is  and 
can  be  no  measure  of  value ;  it  is  a  mere  promise  to  pay,  and  all 
that  the  legislature  could  do,  or  have  attempted  to  do,  is,  as  far  as 
possible,  to  secure  the  fulfillment  of  that  promise.  The  legisla- 
ture could  not  make  a  bank  note  money  any  more  than  they  could 
convert  paper  into  gold.  In  this  the  alchymists  &iled,  and  no 
legislature  has  made  the  attempt. 

The  reasoning,  that  because  the  legislature  have  always  de- 
signed a  bank  note,  promising  to  pay  a  dollar,  should  be  complied 
with,  does  not  certainly  support  the  conclusion  that,  therefore, 
when  they  provided  that  a  promissory  note,  for  the  payment  of 
a  sum  of  money  certain,  should  be  negotiable,  that  they,  intended 
to  make  a  note  negotiable  which  was  "  payable  in  Ohio  notes  or 
Ohio  funds."  Yet  this  is  the  conclusion  of  the  reasoning  of  a 
majority  of  the  court  upon  the  premises  stated.  It  might  as  well 
be  said  that  the  law  makes  all  promissory  notes  and  bills  money, 
because  the  law  presumes  that  every  man  will  comply  with  his 
contracts,  and  that  it  is  the  policy  of  the  law  that  all  notes  or  bills 
shall  be  paid,  and  if  not,  that  payment  may  be  enforced  in  a  court 
of  justice.  The  promise  of  a  bank  and  the  promise  of  an 
^individual  are  enforced  in  the  same  way;  both  will  sustain  [11 
a  suit,  and  if  the  one  is  money  so  is  the  other.  Banks  are  just 
as'likely  to  fail  to  fulfill  their  promises  as  individuals;  and  if  we 
may  take  past  experience  as  any  guide,  they  are  much  more  so. 

It  is  idle  to  say  that  bank  notes  are  money,  because  the  policy 
of  the  law  designed  that  they  should  always  command  the  amount 
of  money  called  for  upon  their  face.  If  a  bank  note  were  money, 
why  make  its  whole  value  consist  in  the  fact  that  it  can  be  con- 
verted into  money  ?  If  it  be  already  money,  why  wish  to  convert 
it  into  money  ?   You  can  no  more  convert  money  into  money  than 

9 


Digitized  by  VjOOQIC 


12  SUPREME  COURT  OF  OHIO. 

Keene  v.  Mould. 

you  can  coDvert  water  into  water.  To  convert  it,  is  to  change  it 
into  something  else. 

Nothing  is  known  as  money,  under  our  constitution  and  laws, 
but  gold  and  silver  coin.  It  appears  idle  to  reason  that  bank 
paper  is  gold  and  silver.  Tot,  precisely  upon  this  assumption,  I 
understand  this  decision  of  the  court  to  rest  and  those  decisions 
referred  to,  to  support  it. 

It  is  perfectly  well  known  that  notes  are  drawn,  payable  in  cur- 
rent funds  and  current  bank  paper,  to  escape  the  responsibility 
of  paying  in  gold  and  silver.  If  the  parties  contract  to  discbarge 
their  debts  in  such  from,  no  Jaw  forbids  it;. and,  least  of  all,  is 
there  any  law  or  principle  which  declares  that  the  thing,  thus  by 
the  contract  of  the  parties  stipulated  to  be  received  in  discharge 
of  the  obligation,  is  money.  A  contract  to  pay  money,  is  a  con- 
tract to  pay  in  gold  and  silver.  If  Ohio  funds  and  bank  paper 
were  money,  they  would  be  a  good  tender  upon  a  note  or  contract 
payable  in  money  ;  for  wheat  would  be  a  good  tender  in  discharge 
of  a  contract  payable  in  wheat.  Thus  the  court,  by  its  reasoning 
to  support  the  decisions  which  have  been  made,  are  forced  to  the 
conclusion  that  bank  paper  is  a  good  and  legal  tender  to  discharge 
a  note  or  contract  payable  in  money.  The  difficulty  in  the  way 
of  this  conclusion  is,  that  it  is  in  direct  violation  of  the  constitu- 
tion. There  is  no  escape;  for  the  statute,  in  express  words,  de- 
12]  Clares  that  a  note,  to  bo  *nogotiable,  must  be  payable  in 
money;  and  the  court  say  that  a  note,  payable  in  current  bank 
notes  or  current  funds  of  the  State  of  Ohio,  is  a  note  payable  in 
money,  and  therelore,  under  the  statute,  negotiable. 


Jesse  Keene  v.  Henry  Mould. 

The  bankrupt  law  of  the  United  States  is  constitutional,  and  a  plea  of  certifi- 
cate of  discharge,  under  that  law,  plead  since  the  last  continuance,  is  a 
bar  to  the  further  prosecution  of  the  suit. 

It  is  not  necessary  to  state,  in  such  plea,  the  time  when  the  plea  is  filed.  Such 
time  appears  sufficiently  from  the  filing,  and  from  the  leave  of  the  court 
to  file  it. 

This  is  an  action  of  assumpsit,  reserved  in  Muskingum  county, 
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and  comes  inta  the  Supreme  Court  by  appeal,  from  the  court  of 
common  pleas. 

The  action  is  assumpsit.  The  suit  was  commenced  In  the  com- 
mon pleas  on  December  8,  1811.  The  declaration  was  filed  on 
April  25,  1842. 

The  plaintiff  counts  against  the  defendant:  1*  As  maker  of  a 
due  bill.  2.  As  indorser  of  a  promissory  note.  3.  As  guarantor 
of  a  promissory  note.  4.  For  work  and  labor,  goods  sold  and  de- 
liTered,  moneys  lent  and  advanced,  paid,  laid  out,  and  expended^ 
had  and  received,  and  due  upon  account  stated. 

The  defendant  filed  his  plea  of  non  assumpsit  on  May  6,  1842. 

At  the  October  term,  1843,  of  the  Supreme  Court,  leave  was  given 
to  the  defendant  to  plead  his  discharge,  as  a  bankrupt,  which  had 
been  obtained  since  the  filing  of  his  plea  of  non  assumpsit;  and, 
under  such  leave,  the  defendant  accordingly  filed  his  plea  puis, 
darrein  continuance^  setting  forth  that  the  plaintiff  ought  not  further 
to  have  or  maintain  his  aforesaid  action  thereof  against  him,  be- 
eause,  he  says,  that,  heretofore,  to  wit,  on  the  6th  day  of  October, 
in  the  year  of  our  *Lord  one  thousand  eight  hundred  and  [13 
forty-two,  at  the  district  court  of  Ohio,  to  wit,  at  Zanesville,  in 
Muskingum  county  aforesaid,  the  district  court  of  the  United 
States  within  and  for  the  district  of  Ohio,  in  the  exercise  of  its 
jurisdiction,  in  matters  and  proceedings  in  bankruptcy,  did  duly 
make  and  enter  a  certain  decree  upon  the  petition  in  that  behalf 
before  them,  duly  filed  by  the  said  defendant,  in  said  district 
court ;  and  in  and  by  said  decree,  it  was^  by  said  court,  by  virtue 
of  an  act  of  the  Congress  of  the  United  States,  entitled  ^^an  act  to 
establish  a  uniform  system  of  bankruptcy  throughout  the  United 
States,"  approved  August  19,  A.  d.  1841,  ordered,  decreed,  and 
allowed,  that  the  said  defendant  be,  and  he  accordingly  was,  by 
such  decree,  fully  discharged  of  and  from  all  his  debts,  owing  by 
him,  the  said  defendant,  at  the  time  of  the  presentation,  in  said 
district  court,  of  his  petition  to  be  declared  a  bankrupt.  And  it 
was,  thereupon,  then  and  there,  by  the  said  district  court,  in  the 
further  exercise  of  its  said  jurisdiction,  in  matters  and  proceedings 
in  bankruptcy,  further  ordered  and  decreed,  that  the  clerk  of  said 
district  court  should  duly  certify  such  decree,  under  the  seal  of  the 
said  district  court,  and  deliver  the  same  to  said  defendant  when 
demanded. 

And  the  said  defendant  further  avers,  that,  afterward,  to  wit, 
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on  the  8th  day  of  October,  in  the  year  of  our  Lord,  one  thousand 
eight  hundred  and  forty-two,  at  the  said  district  court  of  Ohio, 
to  wit,  at  Zanosvilie  aforesaid,  in  Muskingum  county  aforesaid, 
the  said  decree  so  certified  as  aforesaid,  being  then  and  there  de- 
manded of  said  clerk  of  said  district  court,  by  said  defendant,  was, 
by  the  said  clerk,  then  and  there  duly  delivered  to  said  defendant, 
which  said  discharge  and  certificate  the  said  defendant  says  were 
duly  granted  to  him,  by  the  said  district  court,  in  manner  and  form 
as  aforesaid,  and  in  conformity  to  all  the  requisites  and  provisions 
of  the  act  entitled  ''  an  act  to  establish  a  uniform  system  of  bank- 
ruptcy throughout  the  United  States,"  as  by  the  said  certificate, 
so  sealed  as  aforesaid,  which  said  defendant  now  brings  here  into 
court,  will  more  fully  appear. 

W]  *And  the  said  defendant  further  avers,  that  all  the  said  sev- 
eral supposed  debts  and  contracts,  in  the  said  declaration  men- 
tioned, as  the  same  are  therein  alleged  to  be  duo  from  the  said  de- 
fendant to  the  said  plaintiff,  were  and  are  debts  and  contracts, 
owing  and  made  by  said  defendant,  before  and  at  the  time  of  such 
presentation,  in  said  district  court,  of  his  said  petition  to  be  de- 
clared a  bankrupt  as  aforesaid :  and  the  same  were  all  provable 
under  the  act  of  Congress  aforesaid,  to  wit,  at  Zanesville  afore- 
said, in  Muskingum  county  aforesaid.  And  this  the  said  defend- 
ant is  ready  to  verify;  wherefore,  he  prays  judgment  if  the  said 
plaintiff  ought  further  to  maintain  his  aforesaid  action  thereof 
against  him,  etc. 

To  this  plea  the  plaintiff  demurs,  and  assigns,  for  causes  of  de- 
murrer : 

1*  That  the  plea  ought  to  have  been  pleaded  as  a  plea  puis  dar- 
rein continuance ;  whereas,  it  is  pleaded  merely  to  the  **  further 
maintenance"  of  the  suit;  and  that  the  defendant  has  omitted  to 
state,  in  the  commencement  or  elsewhere,  the  time  when  he  pleads 
the  same. 

2.  That  the  plea  shows  that  the  matter  pleaded  arose  before  the 
last  continuance. 

3.  That  the  defendant  has  not  shown,  by  said  plea,  the  various 
steps  or  proceedings  by  which  he  finally  obtained  his  certificate. 

4.  That  the  plea  does  not  show  but  that  the  causes  of  action,  set 
forth  in  the  declaration,  may  have  arisen  prior  to  the  passage  of 
the  l^ankrupt  act.  ^ 
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5.  That  tho  baDkrupt  act  ir  unconstitutional  and  void,  so  far  as 
it  authorizes  the  debtor's  discharge  upon  his  own  application. 

6.  That,  in  so  far  as  that  act  authorizes  the  discharge  of  the 
debtor  from  debts  contracted  before  its  passage,  upon  bis  own  ap- 
pJication,  it  is  unconstitutional  and  void. 

7.  That  the  plea  is,  in  other  respects,  uncertain,  etc. 

G.  N.  Cuming,  for  plaintiff, presented  tho  following  authorities: 

*1  Chit.  PL  698,  699;  3  lb.  1243;  1  Bac.  Ab.  Bank.  652;  [15 
Bankrupt  Law,  sec.  3. 

Charles  C.  Convers,  for  defendant,  as  to  the  form  of  the  plea, 
submitted  the  following  authorities: 

Kemp's  Lessee  v.  Kennedy,  5  Cranch,  185;  6  lb.  267;  McCor- 
mick  V.  Sullivant,  10  Wheat.  199;  Leland  r.  Kingsbury,  24  Pick. 
315;  Mitchell  v.  Greotor,  2  Story,  64S;  Tower  v.  Cameron  et  al.,  6 
East,  413;  Harris  v.  James,  9  East,  82;  Stedman  v,  Martinant,  12 
Bast,  664;  1  West.  Law  Jour.  396;  Ludin  v.  McCrea,  1  Wend.  228; 
Morgan  et  al.  v.  Dyer,  10  Johns.  161,  and  5  Law  Rep.  259;  and  as 
to  the  substance  of  the  plea,  involving  the  constitutionality  of  the 
bankrupt  law,  1  How.  (U.  S.)  277,  and  2  lb.  202. 

Avert,  J.  The  plaintiff  by  this  demurrer  objects,  first,  to  the 
form  of  the  plea,  but  he  strikes  also  at  the  foundation  of  the  de- 
fense; claims  that  the  law  on  which  it  rests  is  void,  and  that  the 
court  shall  so  determine  in  his  behalf. 

If,  in  the  progress  of  a  cause,  a  question  of  constitutional  law 
necessarily  arises,  bearing  upon  the  rights  of  litigant  parties,  it 
will,  of  course,  be  met  and  determined.  It  is  not,  at  this  late 
day,  a  matter  of  debate  whether  the  courts  of  this  country  are  to 
decide  upon  the  binding  obligation  of  a  law,  and  to  refuse  to  give 
effect  to  its  provisions,  if  opposed  to  the  constitution  under  which 
it  was  enacted. 

The  plaintiff  asserts  that  the  law  reneo  upon  in  this  pl^a  is  not 
authorized  by  the  constitution  of  the  United  States.  Under  that 
constitution  it  is  declared  that  laws  which  shall  be  made  in 
pursuance  thereof  shall  be  the  supreme  law  of  the  land;  that 
courts  shall  be  established,  and  that  their  judicial  power  shall  ex- 
tend to  all  cases  arising  under  the  constitution  and  laws  of  the 
United  States.  The  ultimate  jurisdiction  over  the  question  in- 
volved in  this  case  resides,  then,  in  these  courts  of  the  United 
States.    They  have  exercised  the  jurisdiction  and  decided  upon 
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16]  all  the  questions  raised  herQ,  and  *have  pronounced  tho 
bankrupt  law  to  be  constitutional.  This  law,  therefore,  if  the  de- 
fendant brings  himself  within  its  provisions,  will  furnish  him  a 
complete  defense. 

The  next  inquiry  is,  has  he  complied  with  the  forms  of  law  in 
presenting  his  defense? 

It  is  said  that  he  should  have  filed  a  plea  puis  darrein  continU' 
ance.  This  he  has  done,  employing  the  very  words  used  in  what 
are  regarded  as  approved  forms.  Nor  is  it  necessary,  according 
to  the  same  authority,  to  state  the  time  when  he  pleads.  Further, 
it  is  said  that  the  matter  of  the  plea  arose  before  the  last  continu* 
ance.  If  a  penalty  so  severe  could  ever  be  inflicted  for  omitting 
to  file  such  a  plea  in  time,  it  would  not  be  afl.er  the  proper  court 
had  given  leave  to  file  it. 

It  is  objected  also  that  the  various  proceedings  by  which  the 
bankrupt  obtained  his  certificate  are  not  set  out  in  the  plea.  To 
this  objection  it  is  sufficient  to  reply  that  the  act  which  gives  the 
defense  points  out  itself  what  shall  constitute  a  plea  in  law,  and 
the  requirements  of  the  act,  in  that  particular,  have  been  com- 
plied with  in  framing  this  plea. 

The  seventh  and  last  cause  of  demurrer  specified  is  the  general 
one,  that  the  plea  is,  in  other  respects,  insufficient. 

We  have  not  discovered  any  of  the  defects  complained  of. 
On  the  contrary,  we  regard  the  plea  as  containing  all  the  ma- 
terial and  formal  averments  under  the  act,  and  that  it  is  to  be 
avoided,  if  at  all,  by  facta  set  up  in  a  replication. 

Demurrer  overruled. 


Thomas  J.  Spiller  v.  Nial  B.  Nye's  Lessee. 

The  rule  that  monuments  oontrol  course  and  distance,  is  subject  to  exceptions. 

The  proceedings  of  a  sheriff,  at  the  time  of  levy,  and  preparatory  to  the 
making  of  it,  may  be  proved  by  parol. 

The  intention  of  the  sheriff,  in  passing  title  to  the  debtor's  land,  to  levy  upon 
a  given  quantity,  may  be  inferred  as  well  from  the  law  regulating  his 
duty,  as  from  the  character  of  the  description  given  in  the  deed. 

17]    *This  is  a  writ  of  error,  directed  to  the  court  of  common 
pleas  of  Meigs  county. 
14 


'Digitized  by  VjOOQIC 


DECEMBER  TERM,  1847.  18 

Spiller  V.  Lessee  of  Nya.  . 

The  actioD  below  was  ejectment.  The  facts  of  the  case,  and  the 
qaestions  presented  for  the  consideration  of  the  court,  are  dis- 
closed in  the  followinc^  bill  of  exceptions : 

Be  it  remembered  that,  on  the  trial  of  this  canse,  the  plaintifT 
having  given  in  evidence  the  record  of  a  judgment  rendered  in 
the  court  of  common  pleas  of  Meigs  county  at  the  October  term, 
1842,  in  favor  of  Hampton,  Smith  &  Co.,  against  the  defendant,  an 
execution  issued  thereon,  and  levied  upon  lands  by  the  follow- 
ing description :  "A  part  of  fraction  3,  in  town  2,  and  range 
13,  in  section  9,  in  the  Ohio  Company's  purchase;  begin- 
ning about  fifty-eight  rods  east  of  the  southwest  corner  of  said 
fraction,  at  the  southeast  corner  of  a  tract  owned  by  Lewis  S. 
Nye;  thence  north,  twenty-three  degrees  west,  eighty-eight  rods; 
thence  east  ninety -three  rods;  thence  south  eighty-four  rods,  to 
the  south  line  of  said  fraction  ;  thence  west  about  twenty-seven 
rods,  to  Fugate's  corner;  thence  north  sixteen  rods;  thence  west 
twenty  rods;  thence  south  sixteen  rods,  to  the  south  line  of  said 
fraction ;  thence  west  twenty  rods,  to  the  place  of  beginning,  con- 
taining forty  acres,  more  or  less,"  with  a  return  of  sale  to  the  lessor 
of  the  plaintiff,  and  confirmation  thereof,  and  a  deed  from  the 
BberifT,  pursuant  to  said  levy.  The  defendant  then  called  Thomas 
Smith,  who  was  the  sheriff  who  made  the  levy  and  sale,  who 
testified  that,  afler  receiving  the  execution,  he  went  to  the  record- 
er's office  to  get  a  description  of  the  real  estate  of  Thomas  J. 
Spiller ;  that  he  took  the  same  to  M.  Heckard,  Esq.,  a  surveyor, 
to  calculate  the  length  of  lines,  so  as  to  embrace  forty  acres  off 
the  west  end  of  Spiller's  tract,  lyiqg  in  the  fraction  ;  that  Heck- 
ard made  such  calculation,  and  he  then  went  on  the  land  of 
Spiller,  in  the  west  end  of  said  fVaction,  and  made  a  levy,  in  ac- 
cordance with  the  lines  given  to  him  by  Mr.  Heckard,  so  as  to 
embrace  forty  acres;  that  before  making  the  levy,  learning  that 
Pugate  owned  a  tract  of  about  two  acres  in  *said  fraction,  he  [18 
went  to  the  recorder's  office  to  ascertain  whether  said  Fugate's 
tract  would  fall  within  the  forty  acres  or  not;  that  the  Pugate 
tract  is,  in  fact,  described  in  the  records  as  being  seventy  rods 
from  the  southeast  corner  of  Lewis  S.  Nye's  land,  but  that,  at  the 
time  of  taking  said  description  from  the  records,  he  read  twentj/y 
instead  of  seventy y  which  would  bring  said  Fugate's  tract  within 
the  forty  acres ;  and,  accordingly,  in  making  the  levy  he  referred 
to  Fugate's  corner,  with  a  view  of  running  round  the  Fugate 
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tract,  and  excepting  it  oat  of  the  levy,  supposing  it  would  come 
within  said  forty  acres;  that  at  the  time  of  the  levy  the  Fugate 
tract  was  uninclosed,  and  the  location  of  it  was  unknown  to  him, 
except  as  he  had  ascertained  from  the  records,  and  that  he  was 
entirely  mistaken  as  to  its  location,  it  being,  in  fact,  as  he  has 
since  ascertained,  seventy  rods  from  the  aforesaid  corner  of  Lewis 
S.  Nye,  and  without  the  forty  acres  which  he  intended  to  levy 
upon  ;  and  it  having  been  further  proved  that  to  extend  the  sec- 
ond line  called  for  by  the  levy,  so  that  a  line  running  from 
thence  south  to  the  fraction  line  would  intersect  said  fraction  line 
twenty-seven  rods  east  of  Pugate's  southeast  corner  (as  that 
corner  has  since  been  found  to  exist),  said  second  line  would  be 
one  hundred  and  forty-nine  rods  and  forty-eight  hundredths  in 
length,  instead  of  ninety-three  rods,  as  called  for  in  the  levy,  and 
the  tract  embraced  would  contain  sixty  four  acres;  and  it  having 
been  further  proved  that  by  running  said  second  line  ninety- 
three  rods,  as  called  for  in  the  levy,  thence  south  to  the  fraction 
line,  thence  west  to  the  place  of  beginning,  so  as  to  exclude  the 
land  claimed  by  the  defendant,  the  tract  embraced  within  said 
lines  will  contain  forty-one  acres;  and  it  having  been  further 
proved  that  the  southeast  corner  of  Pugate's  tract  was  marked  by 
a  small  stake  at  the  time  of  the  levy,  although  the  same  was  not 
seen  by  the  sheriff,  or  its  location  known  to  him  at  the  time  of 
the  levy,  and  the  parol  evidence  hereinbefore  recited  having  been 
permitted  to  go  to  the  jury,  subject  to  any  exceptions  as  to  its 
competency,  and  the  counsel  for  the  plaintiff  having  objected  to 
19]  all  of  the  same,  Except  that  which  proved  that  there  was 
such  a  corner  as  Pugate's  corner,  and  that  there  was  a  stake 
standing  at  the  same,  the  counsel  for  the  defendant  thereupon 
moved  the  court  to  instruct  the  jury : 

1.  That  if  they  were  satisfied,  from  the  evidence,  that  Pugate's 
corner  was  inserted  in  the  levy,  under  a  mistake  as  to  its  location, 
and  is,  in  fact,  inconsistent  with,  and  repugnant  to,  the  other  points, 
courses,  and  distances  called  for,  they  may  reject  said  Pugate's 
comer  altogether,  and  be  governed  by  the  other  courses,  distances, 
and  objects  called  for  in  the  levy  and  deed;  and  that  it  is  compe- 
tent to  prove  such  mistake  by  parol. 

2.  That  if  they  find  the  call  for  Pugate's  corner  to  be  entirely 
inconsistent  with,  and  repugnant  to,  the  courses  and  distances 
called  for  in  the  levy  and  deed,  and  if,  by  rejecting  said  Fugate'a 
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corner,  the  courses,  distances,  and  objects  called  for,  will  make  a 
consistent  boundary,  embracing  the  identical  lands  intended  to 
be  levied  upon  and  sold,  they  may  reject  said  Fugate's  cor- 
ner altogether,  and  be  governed  by  the  other  boundaries  called 
for. 

3.  That,  although  it  is  a  general  rule,  yet  it  is  not  an  invariable 
one,  that  fixed  objects,  or  monuments,  called  for  in  a  deed,  must 
control  the  courses  and  distances  called  for;  but  if  any  such  ob- 
ject or  monument  is  so  repugnant  to  the  other  calls  as  to  satisfy 
the  jury  that  it  was  inserted  in  the  levy  and  deed  through  mere 
inadvertency  or  mistake,  they  may  reject  such  object  or  monu- 
ment, and  be  governed  by  the  other  calls. 

4.  That  a  fraction  or  section  line  is  a  definite  call  in  a  deed,  and 
that  the  original  surveyed  line  is  meant  and  intended  thereby, 
and  that  course  and  distance  would  have  to  yield  thereto  if  in 
confiict ;  that  where  there  is  no  call  or  monument  named  as  to 
the  termination  of  the  line,  the  distance  from  an  agreed  start- 
ing-point is  to  be  deemed  the  precise  length  of  the  boundary 
line. 

5.  That  where  a  tract  of  land  is  described  in  a  deed  as  bounded 
by  four  lines,  if  the  first  three  lines  can  be  clearly  ^ascer-  [20 
tained,  by  the  description  contained  in  the  deed,  they  are  to  be 
taken  as  the  true  lines,  and  if  the  fourth  line  has  a  call  that  is  in- 
consistent with  itself,  or  is  repugnant  to  the  other  lines,  then  such 
call  should  be  rejected. 

6.  That  where  the  intention  of  the  parties  can  be  discovered 
by  the  deed,  the  court  will  carry  that  intention  into  effect,  if  it 
can  be  done  consistently  with  the  rules  of  law ;  that  a  deed  is  an 
instrument  to  effect  the  intention  of  the  parties  thereto,  and  whore 
the  descriptive  words  are  wholly  without  ambiguity,  and  are  fol- 
lowed by  a  clause  repugnant,  this  clause  must  be  rejected. 

7.  That  where  a  description  is  given,  which  has  not  acquired  a 
strict  legal  construction,  or  a  boundary  is  referred  to,  which  is 
variable,  parol  evidence  is  admissible,  in  order  to  ascertain  the 
meaning  and  construction  of  the  deed. 

8.  That  where  land  conveyed  is  described  as  running  a  certain 
distance  by  measurement,  to  an  ascertained  line,  though  without 
a  visible  boundary,  such  line  is  of  itself  a  monument  which  will 
control  the  admeasurement,  and  fix  the  extent  of  land  conveyed. 
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Which  motion  the  court  overraled,  aad  all  which  instrtfctiona 
the  court  refused  to  give,  but  instructed  the  jury: 

1.  That  if  they  find  from  the  ovidonoe,  that  Fugato's  corner, 
called  for  in  the  sherifTs  deed  to  the  plaintiff,  is,  in  fact,  in  the 
south  line  of  the  said  fraction.  No.  3,  and  that  the  same  is  identi- 
fied by  any  fixed  monument,  natural  or  artificial,  such  as  a  stake 
or  marked  tree,- that  then  such  corner  can  not  bo  rejected ;  but  that 
the  lines  which  call  for  course  and  distance  merely,  without  an 
object  at  their  termini,  must  be  so  run  as  to  give  effect  to  the  call 
for  Fugate'e  corner. 

2.  And  that,  in  so  modifying  the  calls  for  course  and  dis- 
tance, the  north  line  of  said  tract,  which  calls  to  run  east  ninety- 
three  polos,  should  be  extended  on  the  north  lino  of  the  tract  to  a 
point  duo  north  of  that  point  in  the  south  line,  which  is  twenty- 
seven  rods  east  of  Fugate's  southeast  corner ;  and  from  the  ter- 
21]  minus  of  such  extended  line,  a  line  ^should  be  run  south  to 
the  last-named  point  in  said  south  line  of  the  fraction,  and  thence 
west,  following  the  call  of  the  plaintiff's  deed  to  the  place  of  be- 
ginning. 

And  the  court  further  instructed  the  jury  that  they  must  con- 
sider, as  ruled  out  of  the  case,  all  that  parol  testimony  hereinbefore 
recited,  except  that  which  tended  to  prove  that  there  was  such  a 
corner  as  Fugate's  corner,  and  that  there  was  a  stake  standing  at 
the  same. 

To  all  which  rulings  and  instructions  by  the  court,  the  defend- 
ant, by  his  counsel,  excepted ;  and  prays  the  court  to  sign  and  seal 
this,  bis  bill  of  exceptions,  and  that  the  same  maybe  made  a  part 
of  the  record  in  this  cause. 

J.  J.  Coombs,  for  plaintiff  in  error,  submitted  the  following 
authorities: 

1  Greenl.  Bv.343;  Beaumont  w.  Fell,  2  P.  Wms.  145;  Thomas  v- 
Thomas,  6  Term,  671 ;  Hickox  t?.  Hickox,  5  Mees.  &  Wels.  363 ;  Jack- 
son v.  Clark,  7  Johns.  218;  McNaughton  i;.  Loomis,  18  Johns.  81 ; 
S.  C,  19  Johns.  449;  Boardman  v,  I^ed,  6  Pet.  344;  Middleton  v. 
Perry,  2  Bay,  541;  Waterman  v.  Johnson,  13  Pick.  266;  Eliot  v. 
Thatcher,  2  Met.  44;  Crafts  v.  Hibbard,  4  Met.  452;  Miller  r. 
Travers,  8  Bing.  244;  1  Greenl.  Ev.  328;  1  M.  &  S.  299; 
Wheeler  v.  Eandall,  6  Met.  529;  McCoy  v.  Galloway,  3  Ohio,  2S4; 
Davis  V.  Eainsford,  17  Mass.  207 ;  Shipp  v.  Miller's  Heirs,  2  Wheat. 
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316;  Preston  v.  Bowman,  2  Bibb,  497;  Call  v.  Barker  et  al.,  3 
Fairf.  325. 

John  Welch,  for  defendant  in  error,  relied,  for  his  defense,  upon 
the  following  authorities : 

1  Greenl.  Bv.,  sees.  227,  281,  282,  286,  288,  300;  19  Johns.  449; 

Barn.  &  Aid.  43,  51;  8  Bing.  224;  6  Pet.  328;  Gates  v.  Lewis, 

Ver.  511,  7  Wheat.  7;  3  Gill  &  Johns.  142;  6  Cranch,  148; 
Conn.  335;  1  U.  S.  Dig.  474. 

4 

♦Avert,  J.  The  charge  of  the  court  gives  a  construction  [22 
to  the  deed,  by  which  the  north  line,. that  \b  directed  to  be  run 
ninety-three  rods,  is  extended  to  149  rods  and  a  fraction.  The 
south  lino  of  the  tract  is  extended  in  a  still  greater  proportion ; 
and  the  tract  embraced,  called  forty  acres,  is  made  to  contain  sixty- 
four  acres. 

Was  this  construction  right? — is  the  question.  If  followed  by 
the  jury,  would  it  convey  to  the  plaintiff  no  more  land,  than,  un» 
der  a  just  construction  of  his  deed,  belonged  to  him  ?  This,  ac- 
cording to  the  evidence,  is  a  sheriff's  deed.  He  is  a  public  officer, 
and  all  his  proceedings,  under  an  execution,  are  regulated  by 
public  law.  When  he  levies  upon  a  tract  of  land,  hb  is  obliged 
to  cause  an  appraisement  of  it,  under  oath,  to  be  made  in  this  man- 
ner; fixing,  as  near  as  practicable,  the  true  value  of  the  tract. 
He  can  not  pass  tho  title  to  this  land,  unless  the  bid  at  public  sale 
amounts  to  a  given  proportion  of  that  appraised  value.  That  be 
should  be  as  exact  as  practicable  then  in  his  quantity,  when,  as 
here,  there  is  nothing  throughout  the  tract  to  show  any  difference 
in  the  quality  of  the  land,  is  an  obvious  duty,  and  therefore  may 
be  fairly  enough  said  to  be  his  intention. 

It  will  not  be  presumed,  that,  in  selling  a  debtor's  land  upon 
execution,  he  can  bo  indifferent  to  the  wrong  of  selling  more  than 
sixty  acres  for  forty.  He  must  have  meant,  therefore,  to  levy 
upon  forty  acres,  to  appraise  forty,  and  to  sell  tho  larger  quantity. 
It  is  be  borne  in  mind,  at  the  same  time,  that  there  is  no  proof  in 
the  cose,  that  this  description  in  the  levy  and  deed  was  tho  result  of 
actual  survey,  or  that  any  of  the  lines  were  run  upon  the  ground 
till  after  the  sale.  The  description  of  the  tract  itself  seems  to 
iook  to  a  fixed  quantity  to  be  struck  off  in  future,  rather  than  to 
any  survey  already  made ;  for,  by  its  terms  alone,  without  over 
going  upon  the  ground,  the  quantity  can  be  determined  without 
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mathematical  exactness.  The  starting  point  is  the  only  one  fi^ced 
with  entire  certainty— except  of  course  and  distance.  All  iho 
lines^  after  the  first,  run  to  cardinal  points  of  the  compass;  and 
while  the  lines  and  angles,  etc.,  are  so  exactly  described  that  a 
23]  surveyor  can  tell  to  a  fraction  the  quantity,  even  *Fugate's 
corner  so  much  relied  upon  to  fix  other  corners  and  lines^has  not, 
if  you  take  the  language  of  the  description,  a  fixed  location  itself. 
It  is  to  be  found  by  running  about  twenty-seven  rods  west  of  a 
previous  corner.  This  uncertainty,  it  is  true,  would  not  be  per- 
mitted to  disturb  an  actual  boundary  or  monument,  in  ordinary 
cases,  and  is  noticed  here,  only  as  it  may  show  the  intention. 

Thus,  when  it  is  rememberod  who  is  the  grantor  in  this  deed, 
whence  he  derives  his  right  to  soil  the  land  in  controversy,  and 
by  what  directions  he  is  to  be  guided,  there  is  strong  reason  for 
believing  that  the  description  was  bo  drawn  as  to  make  sure  of  a 
given  quantity,  and  was  not  drawn  after  any  actual  survey. 

But  we  do  not  admit  that  any  principle  of  established  law 
would  be  violated,  if  we  allow  the  parol  proof  of  certain  facts 
rejected  upon  the  trial.  The  proceedings  of  the  sheriff,  at  the 
time  of  the  levy^  and  also  preparatory  to  the  levy,  were,  as  wo 
think,  the  proper  subjects  of  proof ;  and  we  think  it  was  competent 
to  show  that  the  records  were  examined;  that  a  surveyor  was 
called  upon  to  ascertain  what  length  of  lines  would  be  necessary 
to  embrace  the  specified  quantity  of  land ;  and,  when  afterward 
the  lines  were  run  upon  the  ground,  that,  by  pursuing  one  con- 
struction, the  tract  would  be  much  larger  than  the  designated 
quantity,  and  by  following  others,  would  approach  more  nearly 
to  it;  that  the  Fugate  tract  was  uninclosed,  and  though  there  was 
a  fixed  corner,  yet  it  was  not  conspicuous;  that  the  sheriff  went 
upon  the  land  before  the  levy,  and  to  show,  also,  that  no  actual 
survey  was  made. 

If  the  sheriff,  at  the  time  of  the  levy,  had  made  a  real  survey 
of  the  land,  and  had  established  any  monuments,  or  marked  the 
lines,  this  could  have  been  given  in  evidence,  and  would  have 
been,  in  our  courts,  controlling  evidence.  In  such  a  case,  Fugate's 
corner,  if  not  found  in  the  survey,  would  be  rejected. 

But  whether  Fugate's  corner  is  to  be  rejected  or  not,  we  do  not, 
24]  in  the  case  now  before  the  court,  intend  to  decide;  ^because, 
upon  viewing  the  whole  subject,  we  think  a  court  of  chancery  is 
the  more  appropriate  tribunal  to  exercise  the  jurisdiction.    There, 
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it  is  very  olear,  all  tho  conflicting  rights  of  the  parties  may  be 
settled.  There  is  another  position  taken  in  the  charge  which  we 
consider  erroneoas.  It  is  in  extending  the  second  line  of  the  sur- 
vey beyond  its  given  length  without  an  adequate  cause.  The 
reason  which  operated  was^  undoubtedly,  to  follow  the  description 
In  the  deed,  so  as  to  run  the  third  line  its  designated  course  south, 
at  right  angles  with  the  second,  and  from  a  point  that  would  cause 
it  to  strike  the  south  line  twenty-seven  rods,  as  required  by  the 
deed,  east  of  Pugate*s  corner. 

The  objection  to  this  construction  is,  that  the  monument,  Fu- 
gate*s  corner,  which  causes  all  the  difficulty  in  the  case,  is  here 
not  permitted  to  exert  its  undoubted  power,  and  control  the 
course  and  distance  of  the  single  line  directed  toward  it.  Even 
if  the  Pugate  corner  is  to  remain,  we  decide  that  the  third  line 
must  start  from  the  end  of  the  second,  as  described,  and  run 
diagonally  across  the  tract,  till  it  reaches,  in  a  straight  line,  the 
point  required,  twenty-seven  rods  east  of  Fugate's  corner.  This 
construction,  upon  the  trial,  besides  its  violation  of  rule,  greatly 
increased  the  size  of  the  tract — too  large  before.  For  this  reason, 
therefore,  the  judgment  will  be  reversed,  and  for  the  further  er- 
ror of  rejecting  the  parol  testimony,  as  above  stated. 

Judgment  reversed. 


Jacob  Turnbt  v.  Walter  Tsoman  and  others. 

A  defective  desoription  of  land,  listed  for  taxation,  can  not  be  cured  by  the 
description  and  recitals  in  the  tax  deed,  nor  by  other  proof. 

A  tax  deed,  under  the  statute,  is  only  prima  facie  eyidence  of  title,  and  its 
validity  may  be  destroyed  by  showing  that  the  requisitions  of  the  statute 
authorizing  the  sale  have  not  been  complied  with. 

To  list  land,  as  a  specific  number  of  acres,  in  an  original  survey,  without 
specifying  in  what  part  of  such  survey,  is  too  vague;  and  a  sale  for  taxes, 
by  such  description,  will  pass  no  title  to  the  purchaser. 

♦This  is  a  bill  in  chancery  for  partition,  reserved  in  Pay-  [25 
ette  county. 

The  papers  show  that  survey  No.  988,  of  1,000  acres,  was  pat- 
ented by  the  United  States  to  Hector  McNoal,  Joseph  Watkins, 
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and  Robert  WatkioH,  as  tenants  in  common,  and  not  as  joint  ten- 
ants; and  the  complainant  claims  the  undivided  third  part  of  said 
survey,  being  the  part  belonging  to  McNeal,  by  virtue  of  a  purchase 
at  a  tax  sale  of  lands  forfeited  to  the  state,  for  non-payment  of 
taxes,  on  July  8,  1833.  The  land  was  listed  for  taxation  as  333 
acres,  in  an  original  survey  of  1,000  acres,  without  specifying  in 
what  part  of  the  survey. 

Richard  Douglass,  for  complainant. 

Swan  &  Andrews,  for  defendants. 

Read,  J.  The  only  question  necessary  to  be  considered  in  this 
case  is,  whether  the  lands  sold  were  sufficiently  described  in  the 
listing  for  taxation  to  pass  the  title  under  the  sale.  The  listing 
is  for  333  acres,  in  an  original  survey  of  1,000,  without  specifying 
in  what  part  of  it.  It  is  sought  to  cui;e  this  defect  of  description 
in  the  listing,  by  the  description  and  recitals  in  the  deed,  de- 
scribing the  land  as  the  one  equal  undivided  third  part  of  the 
original  survey,  and  reciting  that  it  was  held  by  Hector  McNeal, 
Kathaniol  Massie,  and  David  Shields,  as  tenants  in  common.  The 
original  survey  was  patented  to  Hector  McNeal,  Joseph  Watkins, 
and  Robert  Watkins,  as  tenants  in  common.  The  interest  claimed, 
under  the  tax  deed,  is  that  of  Hector  McNeal.  If  the  descriptions 
and  recitals  in  the  tax  deed  were  of  absolute  force,  and  could  not 
be  contradicted,  the  complainant  would  be  entitled  to  the  relief 
sought,  under  the  statute,  which  authorizes  the  purchasers  at  tax 
sale,  of  an  undivided  interest,  to  have  partition  among  the  ten- 
ants in  common.  But  the  late  decision  of  this  court,  which  gives 
effect  to  tax  deeds,  without  other  proof  to  support  them,  by 
26]  *virtue  of  the  statute,  which  declares  they  shall  be  prima 
facie  evidence  of  title,  does  not  prevent  such  deed  being  ques- 
tioned and  set  aside,  by  showing  that  the  requisitions  of  the  stat- 
ute, authorizing  and  proscribing  the  mode  of  tax  sales,  had  not 
been  complied  with.  It  merely  changes  the  onus  of  proof  If 
the  description  in  the  listing,  then,  be  not  sufficient,  it  may  be 
Hhown  to  destroy  the  deed  ;  nor  can  such  defect  be  cured  by  the 
description  and  recitals  in  the  deed,  or  other  proof.  The  land 
lir^ted  lor  taxation  must  be  described  with  sufficient  certainty  to 
point  out  what  particular  land — and  the  description  in  the  deed  is 
limited  to  the  description  in  the  listing.  Now,  it  might  be  con- 
tended, with  much  reason  and  lorce,  that  it  being  the  duty  of  the 
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owner  to  list  his  land  for  taxation,  he  oaght  not  to  be  permitted 
to  question  a  tax  deed,  by  showing  that  ho  failed  to  perform  his 
duty,  by  giving  a  wrong  or  too  vague  description.  It  would 
have  been  well  in  the  first  instance,  perhaps,  to  have  held  this 
doctrine,  but  the  opposite  principle  has  been  always  observed,  and 
been  too  frequently  asserted  to  be  disturbed,  except  by  legislative 
interference,  which  would  give  it  only  a  prospective  effect. 

But,  it  is  contended  that  the  land  sold  for  taxes,  in  the  present 
instance,  actually  was  an  interest  held  among  tenants  in  common, 
and  that,  on  proof  of  that  fact,  the  purchaser  is  entitled,  under 
the  statute,  to  his  relief.  This  is  not  the  question.  The  point  is, 
was  the  undivided  interest,  in  the  original  survey,  described  with 
sufficient  certainty,  in  the  listing  for  taxation  ?  It  is  not  described 
in  the  listing  as  land  held  in  common — not  as  an  undivided  inter- 
est of  333  acres  in  the  original  survey  of  1,000 — but  simply  as 
333  acres,  somewhere  in  the  original  survey  of  1,000,  without 
specifying  in  what  part  of  such  survey.  It  is  precisely  the  same 
as  the  case  of  Lafferty's  Lessee  v.  Byers,  5  Ohio,  458.  That  was 
a  listing  of  73  acres,  in  a  survey  of  170.  It  was  held  not  to  bo 
Bufficiently  certain,  and  numerous  decisions  support  the  same 
principle,  and  it  has  never  been  otherwise  decided. 

*We  hold,  therefore,  that  the  tax  deed  is  invalid,  because  the  [37 
land  was  not  sufficiently  listed  for  taxation.  The  statute,  which 
authorizes  a  purchaser  of  an  interest  in  land,  hold  in  common,  at 
tax  sale,  to  have  partition  among  the  tenants,  was  not  designed  to 
aid  imperfect  description  in  the  listing. 

There  was  another  objection  urged  to  the  validity  of  the  deed, 
which,  from  the  view  now  taken,  it  is  not  necessary,  for  the  pur- 
poses of  this  case,  to  consider. 

But  Yeoman  is  entitled  to  the  relief,  under  the  statute,  furnished 
to  purchasers  at  tax  sales,  to  recover  back  the  money  paid. 

Bill  dismissed. 


William  Elliott  and  another  v.  Elmore,  Armstrong,  and  others. 

If  sureties  neglect,  when  judgment  is  rendered,  to  cause  the  entry  to  be  madei 
that  they  are  sureties,  as  required  by  the  statute*,  chancery  will  not  com- 
pel the  judgment  creditor  to  exhaust  first  the  property  of  the  principal. 
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Two  executions  of  the  same  kind  may  be  issued  on  the  same  judgment;  ani 
courts  of  law,  having  the  authority  to  restrain  any  abuse  of  process,  on 
the  part  of  the  judgment  creditor,  equity  will  not  interfere. 

This  is  a  bill  in  chancery,  reserved  in  Mercer  county.  The  facta 
of  the  case  are  disclosed  in  the  opinion  of  the  court. 

Avery,  J.  The  bill  in  this  case  alleges  that  two  of  the  defend- 
ants had  recovered  a  judgment  in  the  Supreme  Court,  in  Mercer 
county,  against  John  Elliott  and  these  petitioners,  for  the  sum  of 
about  S700.  Upon  this  judgment  an  execution  was  issued  to  the 
sheriflf  of  Allen  county,  and  land  of  John  Elliott,  one  of  the  de- 
fendants in  execution,  was  there  levied  upon.  The  land  of  El- 
liott, so  taken,  it  is  asserted  in  the  bill,  is  sufficient  at  two- thirds 
of  its  appraised  value,  to  satisfy  the  debt  and  costs.  But  while 
28]  *this  levy  is  subsisting,  these  defendants,  Armstrong  and 
Beckly,  cause  another  execution  to  be  issued  on  the  judgment ; 
and  this  is  directed  to  the  sheriflF  of  Mercer  county.  The  bill  sets 
forth  that  the  above-named  John  Elliott  is  the  principal,  and  that 
these  complainants  are  sureties  only,  in  the  debt  upon  which  the 
judgment  was  rendered  ;  and  sets  torth,  further,  that  said  John 
Elliott  has  other  lands  in  Allen  county,  which  he  holds  in  fee  sim* 
pie  and  unincumbered.  It  also  states  that  the  said  judgment 
creditors  are  about  to  cause  a  levy  upon  the  lands  of  the  com- 
plainants, and  prays  an  injunction. 

The  levy  upon  the  land  in  Allen  county  is  admitted  in  the  an- 
swer ;  but  it  is  denied  that  there  is  a  suflSciency  to  satisfy  the 
judgment.  The  answer  also  admits  the  issuing  of  the  second 
execution,  and  that  the  complainants  were  only  sureties;  but 
states  that  no  notice  of  that  fact  was  entered  upon  the  record, 
when  the  judgment  was  taken.  The  complainants  assert  that,  as 
sureties,  they  have  a  right  to  force  the  judgment  creditors  to  col- 
lect their  claim  from  the  principal,  when  they  have  property  of 
his,  sufficient  for  that  purpose,  levied  upon  ;  that  the  property  of 
the  principal  must  be  exhausted  before  that  of  the  sureties  can  bo 
taken  in  execution.  It  is  certain  that  our  law  has  provided,  in 
behalf  of  the  sureties,  that  their  property  may  be  exempted  from 
execution  till  the  property,  personal  and  real,  of  the  principal 
debtor  shall  be  exhausted.  This  law  is  found  in  the  act  regulating 
judgments  and  executions  (Swanks  Stat.  482),  where  it  is  provided 
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that  if  it  shall  appeal  to  the  court,  bj  parol  or  other  testimonyy 
that  one  or  more  of  the  persons  boand,  signed  as  security  for  his 
co-defoDdaot,  the  clerk,  in  entering  the  judgment,  shall  certify 
which  of  the  defendants  is  principal  and  which  are  sureties.  In 
such  case  the  execution  to  be  issued  must  contain  directions  to  pro- 
ceed, firsts  against  the  property  of  the  principal ;  and  for  want  of  < 
property  of  the  principal,  then  to  proceed  against  the  bail.  A 
special  form  of  execution  is  thus  given  to  suit  the  case.  But  it 
can  only  bo  issued  by  the  clerk,  when  he  finds  a  proper  entry  in 
^the  record  to  justify  it;  and  as  the  defendants  in  this  judg-  [29 
ment  had  neglected  to  secure  the,  proper  entry,  it  was  the  duty  of 
the  clerk  when  execution  was  ordered,  to  issue  it  in  the  common 
form  prescribed  in  the  same  act,  against  the  judgment  debtors. 
In  this  form  the  sheriff  could  see  nothing  to  indicate  any  differ- 
ence between  the  defendants  ;  all  would  appear  to  be  equally  lia- 
ble, and  he  would  bo  authorized  under  his  writ,  to  proceed  against 
all.  The  sureties,  it  is  evident,  then,  in  this  case,  have  no  remedy 
at  law.  Having  lost  at  law,  and  entirely  by  their  own  neglect, 
the  privilege  designed  for  them,  are  they  entitled  to  relief  in  a 
court  of  chancery?  Certainly  in  that  court  sureties  have  long 
been  &voriteS)  and  they  have  found  protection  and  aid  there  in 
multitudes  of  cases,  when  other  courts  could  furnish  none.  But 
amongst  all  the  fotms  of  relief,  it  is  believed  that  none  is  provided 
fot  a  case  like  the  present.  There  is  no  case  where,  after  a  joint 
contract  to  make  payment,  on  a  given  day,  one  party  could  have 
the  aid  of  a  court  to  delay  the  creditor  and  compel  him  to  pro- 
ceed against  the  otheir  alone,  barely  because  that  other  was  the 
principal  debtor. 

And  though,  under  a  general  iaw,.the  right  is  now  given  to  all 
sureties  to  postpone  the  creditor;  yet,  as  the  mode  by  which  it 
may  be  done  is  pointed  out,  and  that  a  very  easy  mode,  if  the 
privilege  has  been  treated  as  of  no  moment,  and  the  means  of 
securing  it  neglected,  a  court  of  equity  can  hardly  be  expected  to 
interfere.  There  were  two  executions  in  this  case,  of  the  same 
kiotl,  as  it  appears,  issued  upon  this  judgment ;  but  they  were  sent 
into  different  counties.  No  express  provision  of  the  statute  is 
violated  by  such  a  proceeding;  and  it  may  be  important,  some* 
times,  in  order  to  secure  the  rights  of  a  creditor.  Under  the 
supervision  of  the  court,  whose  process  is  so  employed,  and  sub- 
ject as  it  is,  at  all  times,  to  be  set  aside,  by  the  same  court,  when 
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improperly  issued  or  used,  no  objection  is  perceived  to  such  a  pro- 
ceeding, as  would  call  for  the  exercise  of  chancery  power. 

In  this  same  statute  regulating  judgments  and  executions,  there 
30]  is  express  power  given,  while  there  is  a  subsisting  levy  *on 
the  debtor's  property,  to  make  a  further  loyy  upon  property,  if 
thai  named  in  the  venditioni  exponas  is  insufficient.  But  the  bene- 
fits of  this  provision  are  confined  to  the  county  in  which  the  first 
levy  was  made.  Allowing  two  executions,  of  the  same  descrip- 
tion, to  be  issued  for  different  counties,  under  the  control  of  the 
court,  would  only  be  extending  the  benefits  to  other  cases  having 
equal  claims  to  them. 

It  is  the  opinion  of  the  court,  therefore,  that  there  is  not  any 
equity  calling  for  their  interference.  The  injunction  is  conse- 
quently dissolved,  and  the  bill  dismissed. 

Crane  &  Davies,  for  complainants. 

John  Welch,  for  defendants. 


Julius  A.  Penn  and  others  v.  Jane  Cox  and  others. 

If  A.  devise  land  to  B.,  his  brother,  and  to  C.  the  wife  of  B.,  and  C.  dies  with- 
out issue  during  the  life  of  B.,  her  interest  in  the  land  will  descend  to  her 
brothers  and  sisters,  though  not  of  the  blood  of  A.,  and  not  to  her 
husband. 

This  is  a  bill  in  chancery  for  partition,  reserved  in  the  county 
of  Clermont. 

The  bill  sets  forth  that  WilHam  Brown,  qn  May  5, 1835,  died 
seized  of  the  land  in  the  bill  described,  and  that  he  left  a  will,  in 
which  he  devised  the  same  premises  to  John  Brown  and  Sally 
Brown  his  wife,  equally  in  fee  simple ;  that  after  the  death  of 
William  Brown,  the  devisees  took  possession  of  the  land  and  occu- 
pied it  till  the  death  of  Sally  Brown,  which  took  place  in  the  year 
1836;  that  John  Brown,  the  surviving  husband,  remained  upon 
tht)  land,  appropriating  the  proceeds  to  his  own  use  till  his  death, 
on  March  1,  1845;  that  John  and  Sally  Brown  loft  no  children, 
and  never  had  any  born  alive  during  the  marriage;  that  Sally 
Brown  left  three  sisters — Eebecca  Burns,  one  of  the  complainants; 
Anna  Crump,  wife  of  Joseph  Crump;  and  Jane  Bishop,  wife 
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*of  Richard  Bishop— ber  only  heirs  at  law;  that  on  February  [31 
15,  1841,  John  Brown,  by  his  will,  devised  the  southern  half  of 
land  to  said  Jane  Cox,  one  of  the  defendants;  that  he  appointed 
Alpheus  Tribble  and  William  B.  Head  executors  thereof,  and 
directed  them  to  sell  the  northern  half  and  apply  the  proceeds  as 
therein  specified ;  that  two  of  the  sisters  of  Sally  Brown,  Anna 
Crump  and  Jane  Bishop,  with  their  husbands,  sold  and  conveyed 
all  their  interests  in  the  land  to  Penn  the  complainant;  that  the 
said  executors  took  possession  of  the  northern  half  and  rented  it 
out;  that  Jane  Cox  took  possession  of  the  southern  half  and  still 
retains  the  same.  The  bill  claims  that  the  rent  of  half  the  land 
occupied  by  John  Brown  after  the  death  of  his  wife,  and  till  his 
own  death,  must  be  paid  by  his  executors ;  and  that  for  the  rent 
since  hi's  death,  the  defendants,  Jane  Cox,  and  Tribble  and  Head, 
executors,  are  liable.  It  is  further  charged  that  the  defendants 
threaten  to  sell  the  land,  and  that  they  refuse  to  have  it  divided 
or  surrendered  up,  or  to  account  for  the  rents  and  profits. 

Prayer,  that  the  land  be  divided  among  the  parties  according  to 
their  several  interests,  and  that  an  account  be  taken  of  the  rents 
and  profits  since  the  death  of  Sally  Brown,  and  that  a  decree  be 
rendered  against  the  defendants  for  the  amount. 

Answers  were  filed  by  the  defendants  and  testimony  taken,  but 
nothing  is  presented,  in  either  answers  or  testimony,  changing 
materially  the  facts  alleged  in  the  bill. 

Marshall  &  Fenn,  for  complainants. 

Clark  &  Fisher,  for  defendants. 

Avert,  J,  This  is  not  a  proceeding  in  form,  under  the  statute 
authorizing  partition,  but  a  bill  in  chancery  for  partition;  and  it 
is  clearly  a  proper  case  for  the  exercise  of  chancery  jurisdiction. 

The  first  question  to  be  examined  is,  to  which  of  these  parties, 
complainants  or  defendants,  belongs  the  title  to  the  *land.  [32 
It  was  devised  by  William  Brown  to  John  Brown  and  Sally,  his 
wife;  and  it  is  the  settled  law  in  Ohio,  that  in  such  a  case,  on  the 
death  of  the  wife,  her  legal  heirs  become  tenants  in  common  with 
the  surviving  husband.  Sergeant  v.  Steenberger,  2  Ohio,  305. 
Who,  then,  as  heirs,  take  the  estate  of  Sally  Brown?  The  com- 
plainants assert  that  it  descended  to  her  sisters;  and  the  defend- 
ants, that  at  her  death  it  vested  in  her  husband.  The  law  of 
descents  must  determine  this  question.    And  this  is  found  in  the 
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act  regulating  descents  and  the  distribation  of  personal  estate,  and 
an  amendment  in  Swan's  Statutes,  pages  286  and  287.  That  law, 
as  applied  to  the  case,  secures  the  land  to  the  defendants,  if  Will- 
iam Brown  was  an  ancestor  of  Sally  Brown  ;  because  it  comes  by 
devise  from  said  William  to  Sally  Brown,  then  passes  to  John,  his 
brother,  as  the  first  person  capable  of  inheriting  under  the  pro- 
visions of  the  statute,  and  afterward  to  these  defendants,  who  are 
the  owners  of  John's  interest.  If  William  Brown  was  not  an 
ancestor  of  Sally  Brown,  then  the  complainants  have  the  title; 
for,  if  it  came  not  by  such  devise,  it  passed  under  the  same  law  to 
her  sisters,  she  having  no  children,  and  one  of  these  sisters  and 
the  grantee  of  the  other  two  are  complainants.  We  understand 
the  "  act^  regulating  descents  and  the  distribution  of  personal 
estates"  as  embracing  the  whole  subject,  and  intended  to  provide 
for  all  possible  cases.  The  act  declares  in  the  first  section,  how 
lands  shall  pass,  when  any  person  shall  die  intestate,  having  title 
by  descent,  devise,  or  gift,  from  any  ancestor;  and  then,  in  the 
second  section,  what  direction  shall  be  given  to  the  estate,  in  case 
it  come  not  by  descent,  devise,  or  gift.  We  think  that  the  design 
of  the  act  is  dear,  and  that  it  will  admit  of  but  one  constructioui 
and  that  brings  the  case  under  the  second  section. 

This  subject  was  fully  considered  in  the  case  of  Brewster  v. 
Benedict  et  al.,  14  Ohio,  368 ;  and  in  the  same  case  also  was  deter- 
mined the  meaning  of  the  term  ancestor.  We  now  follow  and  re- 
affirm the  principles  of  that  decision,  determining  that  William 
33]  Brown  was  not  the  ancestor  of  *Sany  Brown,  and  that  her 
sisters,  though  they  were  not  related  to  the  devisor,  take  the 
estate.  The  complainants  are  therefore  entitled  to  a  partition. 
As,  however,  John  Brown  owned  the  undivided  half  of  the  whole 
tract,  and  devised  the  south  half  to  the  defendant  Jane,  and  the 
other  half  to  the  executors  to  be  sold,  the  partition  will  be  made 
with  a  reference  to  the  distinct  interests  of  the  defendants. 

We  do  not  consider  in  this  bill,  seeking  a  partition,  the  prayer  for 
an  account  of  the  rente  and  profits.  If  the  complainants  suppose 
they  have  a  right  to  recover  them,  the  remedy  must  be  sought  in 
separate  proceedings.  Here  is  a  case  where  the  proprietor  of  an 
estate,  under  the  promptings  of  a  natural  affection,  at  his  death 
devises  that  estate  to  his  brother,  and  to  Sally  Brown,  a  stranger 
to  his  blood,  because  she  is  the  wife  of  that  brother.  Her  husband 
would  have  taken  the  whole,  without  doubt,  either  by  devise  or  by 
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doscont,  if  Sally  Brown  had  died  before  the  testator;  and  it  will 
be  difficult  to  prove,  in  the  actaal  circamstanoefi  of  those  brothers, 
that  he  would  not  have  had  a  just  claioi  to  it.  After  the  death  of 
his  wife  he  rx)ntinues  to  reside  upon  it  for  years,  regards  it  as  his 
own,  and  so,  doubtless,  under  the  law,  did  these  hedrs  of  Sally 
Brown  ;  and  finally  he  disposes  of  it  by  will,  among  the  relations 
of  his  blood.  In  such  a  case  the  claim  for  r<^nts,  if  admitted,  is  one 
of  strict  right,  not  calculated  to  awaken,  if  such  a  thing  wore  al- 
lowable, much  sympathy  in  the  court.  The  bill,  in  this  feature  of 
it,  is  considered  by  the  eourt  as  liable  to  the  charge  of  multifarious- 
ness, and  for  this  cause,  as  to  that  part  of  it,  is  dismissed. 
Decree  for  partition  only. 


i 

^Alexandeu  Dukb  v.  William  S.  Thompson  and  othebs.    [84 

Wbil«  th«  legal  title  to  land  remains  in  the  government,  the  statute  of  limito- 
tionft  does  not  run  against  one  who  holds  a  certiflcato  of  sarvej  or  ot 
purchase. 

The  assignment  of  a  land- warrant  or  certificate  of  survey,  in  the  Yirginia 
military  district^  may  be  presumed  in  favor  of  a  person  in  possession  of 
land  in  said  district,  from  great  lapse  of  time,  in  connection  with  evi- 
dence  of  payment  made  by  the  person  in  possession,  or  those  under  whom 
he  claims,  to  the  rightful  owner. 

This  is  a  bill  in  chancery,  reserved  in  the  county  of  Hamilton. 

The  bill  sets  forth  that  the  complainant,  and  one  Nathaniel  Mas- 
sie,  were  enti  tied  to  400  acres  of  land,  as  tenants  in  common,  lying 
in  the  county  of  Hamilton,  on  the  east  fork  of  the  Little  Miami, 
between  the  Miami  and  Scioto  rivers,  surveyed  in  the  names  of 
William  Fowler  and  Nathaniel  Wilson,  on  September  11,  1792 — 
being  No.  2,208—200  acres  of  which  were  assigned  by  said  Wilson 
to  James  Duke,  who  assigned  the  same  to  complainant.  The  re- 
maining 200  acres  were  assigned  by  said  Fowler  to  said  Massie,  in 
his  lifetime.  That  the  same  was  granted  to  the  complainant  and 
the  legal  heirs  and  representatives  of  the  said  Massie,  by  patent, 
bearing  date  August  30, 1841,  as  tenants  in  common,  by  the  bound- 
aries set  forth  in  the  bill.  The  complainant  charges  that  he  is  the 
owner  of  a  moiety  of  said  400  acres,  and  makes  defendants  the 
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heirs  of  Nathaniel  Massie  and  certain  othera  in  possesBion  of  the 
property.  He  calls  (or  answers  under  oath ;  and  asks  that  the  de- 
fendants may  set  forth  their  respective  titles,  and  prays  a  partition 
of  said  400  acres ;  and  that  one  moiety  thereof  may  be  set  apart  to 
him,  or  that  the  land  may  be  sold  and  the  proceeds  divided. 

The  heirs  of  Massie,  and  several  other  defendants,  have  answered 
and  disclaim  all  interest. 

Those  defendants  who  have  not  disclaimed,  have  answered 
35]  *and  claim  title  to  the  lands  in  «ontroversy,  iu  separate  and 
distinct  parcels,  under  two  conveyances  from  Nathaniel  Massie; 
the  first  of  which  was  made  by  said  Massie  to  Jacob  Wickersham, 
on  April  2,  1796,  covering  200  acres;  and  the  second,  to  Ichabod 
B.  Miller,  bearing  date  December  5,  1799. 

These  deeds  of  conveyance  contain  covenants  of  warranty ;  and 
were  executed,  as  defendants  claim,  while  Massie  was  in  possession 
of  the  land.  They  insist  that,  they,  and  those  under  whom  they 
claim,  have  been  in  possession  more  than  fifty  years;  and  that 
they  are  protected  by  the  statute  of  limitations  and  by  lapse  of 
time.  They  further  claim  that  Nathaniel  Massie  was  justly  and 
equitably  entitled  to  the  survey  in  controversy. 

To  these  answers  replications  wore  filed  and  testimony  has  been 
taken. 

M.  Marshall,  for  complainant : 

The  statute  of  limitations  does  not  apply  in  this  case.  No  action 
at  law  or  equity  could  have  been  maintained  upon  an  entry  and 
survey  in  the  Virginia  military  district,  until  a  patent  had  been 
issued  and  a  title  passed  from  the  government  to  the  complainant, 
or  some  person  claiming  adversely.  May's  Heirs  v.  Hill,  5  Litt. 
313;  Stewart  v.  Jackson,  1  Marsh.  59;  Brescoe  v.  Prewett,  4  Bibb, 
370;  Hart*8  Heirs  v.  Young,  3  J.  J.  Marsh.  415;  Dresback  v. 
McArthur,  7  Ohio,  146,  pt.  1 ;  Powke  r.  Darnall,  3  Litt.  318 ; 
Stewart's  Lessee  v.  Mason,  3  Har.  &  Johns.  531. 

The  complainant  contends,  also,  that  no  limitation  or  lapse  of 
time  can  operate  so  as  to  affect  title  to  land  whilst, it  remains  in 
the  government.  Harbock  v.  Jackson,  1  Comst.  135 ;  Hart's  Heirs 
V.  Young,  3  J.  J.  Marsh.  415 ;  Wallace  v.  Miner,  7  Ohio,  252,  pt.  1 ; 
Cincinnati  r.  First  Presbyterian  Church,  8  Ohio,  298;  Chiles  v. 
Colk,  4  Bibb,  554;  Brescoe  v.  Prewett,  4  Bibb,  370 ;  Kemp  v.  Com- 
monwealth, 1  Hen.  &  Munf.  85;  Amos'  Heirs  v.  Commonwealth, 
36]  lb.  67;  Stoughton  v.  Baker,  4  Mass.  *528;  Johnston  v.  Ir- 
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wine,  3  Serg.  &  Rawle,  292;  Allard  v,  Labank,  3  Martin,  294; 
United  States  r.  Hoar,  2  Mason,  312 ;  Ward  v.  Bartholomew,  6 
Pick.  409 ;  Hill  v.  Dyer,  3  Greenl.  441 ;  Johnson  v.  Mcintosh,  8 
Wheat.  571. 

Lapse,  of  time  is  not  su£9cientto  aathorize  the  coart  to  presamo 
a  transfer  of  title  from  the  complainant  to  the  occupant.  Wallace 
V.  Miner,  and  Dresback  v,  McArthur,  above  cited ;  and  Lessee  of 
Stark  r.  Smith,  5  Ohio,  455. 

Storer  &  GwYNNB,  Charles  Pox,  and  William  M.  Coret,  for 
defendants. 

It  is  contended  the  defendants  have  the  equitable  title,  whioh 
is  a  sufficient  defense  to  a  partition  suit. 

We  insist,  in  this  case,  that  it  must  be  presumed  that  the  right 
and  title  of  James  Howard,  as  well  as  that  of  William  Fowler,  was 
Bold  to  Nathaniel  Massie. 

What  are  the  prominent  facts  of  the  case?  As  long:  ago  as  the 
year  1796,  Nathaniel  Massie  assumed  to  be  the  owner  of  the  prop- 
erty in  question,  and  conveyed  the  same  to  various  purchasers. 
The  conveyances  were  recorded ;  the  property  was  built  upon  and 
improved  at  once,  so  that  any  person  having  an  adverse  interest 
in  the  land  would  have  forthwith  presented  his  claim.  The  in- 
terest of  Howard  might  have  passed  by  a  mere  assignment  or  con- 
tract in  writing,  or  even  by  a  verbal  contract  acted  upon. 

It  was  not  until  1841  that  the  plaintiff,  claiming  to  be  the  as- 
Bignee  of  Howard,  presents  his  claim ;  and  he  then  goes  to  Na- 
thaniel Massie's  representative  for  the  papers,  and  finds  them  in 
liis  possession,  which  strengthens  our  proposition  that  Nathaniel 
Massie,  before  he  made  the  conveyances  as  owner  of  the  entire 
tract,  bad  purchased  Howard's  interest,  as  well  as  that  of  Fowler. 

The  bill  states — but  there  is  no  proof  of  the  fact — that  the  tract 
was  surveyed  September  11,  1792,  in  the  names  of  William  Fowler 
and  N.  Wilson.  The  patent  is  for  services  performed  by  William 
Fowler  and  James  Howard;  and  it  is  admitted  that  the  patent 
was  procured  without  any  statement  *that  the  possession  had  [37 
been  adverse  to  the  claimant  for  fifty  years. 

We  contend  that  it  must  be  presumed  that  we  have  the  equi- 
table title  by  virtue  of  some  contract  or  assignment  of  the  inter- 
ests of  Howard  and  Fowler. 

An  equitable  title  is  a  sufficient  defense  to  a  partition  suit.  Ger- 
man r.  Maclain,  6  Paige,  289 :  "  Where  a  bill  in  chancery  is  filed 
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for  the  partition  of  land,  of  which  the  complainant  is  a  tenant  in 
common  of  the  legal  title,  the  defendant  may  set  up  in  his  answer, 
as  a  defense  to  the  suit,  an  equitable  title  in  himself  to  the  whole 
premises." 

This  defense  we  have  set  np  in  the  answer;  and  in  addition 
thereto,  we  saj  that  the  plaintiff's  legal  title  is  doubtfal,  and  that 
he  must  first  establish  the  same  at  law. 

Our  equitable  title  must  prevail  on  either  of  three  grounds : 

I.  The  assignment  of  the  equitable  title  is  to  be  presumed  from 
the  long  adverse  possession  of  improved  lands  under  recorded 
deeds, — and  this  independently  of  the  analogy  of  the  statute  of 
limitations. 

II.  According  to  complainant's  own  showing  his  equitable  ciaim,^ 
as  assignee  of  Nathaniel  Wilson,  is  barred  by  analogy  to  the  stat- 
ute of  limitations ;  for  if  it  had  been  a  legal  estate,  it  would  have 
been  barred — complainant  having  taken  the  assignment  in  1811 
from  his  father,  and  successive  disabilities  not  being  allowed. 
The  loss  of  the  equitable  title  by  complainant,  in  a  suit  for  parti« 
tion,  is  fatal. 

III.  According  to  complainant^s  own  showing,  and  the  weight 
of  all  the  evidence,  an  assignment  of  James  Dake's  interest  to 
Nathaniel  Massie,  is  an  inference  of  fact;  for  the  latter  had  the  as- 
signment of  Nathaniel  Wilson  to  James  Duke,  and  complainant 
knew  nothing  about  the  assignment,  or  the  property  itself,  till 
1838.  To  say  nothing  of  the  mass  of  corroborating  testimony^ 
this  faot,  coupled  with  the  facts  that  Massie  conveyed  as  owner 
in  1796,  and  that  his  grantees  held  quietly  in  1841,  makes  the 
strongest  case  for  an  inference  that  the  equitable  interest  was  as- 
signed to  Massie,  or  his  grantees.  And  this  conclusion  arises  from 
38]  the  facts  'l^alone,  independent  of  any  legal  presumption  de- 
rived from  the  analogy  of  the  statute  of  limitations,  and  whether 
■uoh  analogy  exists  or  not. 

1.  We  have  the  equitable  title  upon  the  presumption  of  an  as- 
aignment  from  our  long  possession  of  improved  lands,  under  rec- 
orded deed;  and  this  independently  of  the  analogy  of  the  statute 
of  limitations;  consequently,  a  court  of  equity  will  not  entertain 
complainant's  claim  in  a  chancery  suit. 

We  do  not  ask  the  court  to  make  any  violent  presumption  in 
favor  of  our  ancient  possession,  but  only  to  presume  the  existence 
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of  some  contract  or  assignment,  which,  in  all  human  probability, 
took  place  between  the  proper  parties. 

As  observed  in  2  Phil,  on  Ev.  364:  *'  It  is  to  be  collected  from 
these  cases,  that  on  possession  and  great  lapse  of  time,  and  all 
other  things,  being  regalarly  made  oat  in  proof,  the  title  shall  not 
fail  for  any  single  item — that  is,  assignments,  etc.,  are  presumed  to 
perfect  the  chain  of  the  title." 

"  Presumption  is  often  resorted  to,  for  the  purpose  of  supplying 
defective  evidence,  and  in  this  country  is  not  oftener  applied  to 
any  subject  than  to  supply  defective  title  to  lands.  It  would  bo 
difficult  to  make  out  the  titles  to  many  of  the  older  tracts  of  land 
in  this  state,  by  a  regular  deduction  of  title  deeds  from  the  pat- 
entees down  to  the  present  proprietors,  without  resorting  in  some 
stage  of  them  to  presumption. 

"  In  general,  these  presumptions  are  bottomed  upon  the  exist- 
ence  of  certain  facts,  which  can  leave  but  little  doubt  upon  the 
mind  of  the  truth  of  the  fact  which  we  are  called  upon  to  pre- 
sume. They  frequently,  too,  derive  their  force  and  efficacy  from 
that  vigilance  with  which  the  law  guards  ancient  possessions 
which,  sooner  than  they  should  be  disturbed,  presumes  that  they 
had  in  contract  a  rightful  commencement."  See  Archer,  J.,  in 
Beairs  Lessee  v.  Lynn,  6  Har.  &  Johns.  (Md.)  361. 

It  is  admitted  that,  generally  speaking,  no  presumption  of 
*tk  grant  will  be  made  of  a  legal  estate,  within  the  period  pre-  [39 
scribed  by  the  statute  of  limitations,  when  the  presumption  is 
asked  for  on  the  mere  ground  of  possession  ;  for  that  would  be  to 
make  a  limitation  different  from  the  one  prescribed  by  the 
legislature. 

Where  the  statute  of  limitations  does  not  apply,  as  in  the  case 
of  long  possession  of  incorporeal  hereditaments,  a  grant  will  be 
presumed,  after  the  time  limited  by  the  statute  applicable  to  cor- 
poreal hereditaments  has  expired.  This  is  by  the  recognized 
analogy  governing  courts  of  law. 

And  courts  of  equity  will  presume  the  ai^signment  of  equitable 
rights,  after  the  period  has  elapsed  which  would  be  allowed  for 
the  enforcement  of  the  claim,  if  it  were  a  legal  one.  Thus,  if  the 
complainant  in  this  case  had,  instead  of  getting  the  patent,  filed  a 
bill  in  chancery,  to  obtain  possession  of  the  land  in  question,  on 
the  ground  that  Howard's  interest  had  been  assigned  to  complain- 
ant's father,  and  by  him  to  complainant,  the  bill  would  have  been 
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dismissed  ;  for  the  court  would  have  presumed  a  transfer  of  How- 
ard's interest  from  his  assignee  to  Massie  or  his  grantees.  And 
the  court  should,  in  the  present  case,  presume  such  surrender;  for 
the  fact  of  complainant's  having  obtained  the  patent  makes  no 
difference,  so  far  as  the  equitable  title  is  concerned. 

The  rule  in  equity  is,  that  a  presumption  arises  that  an  equi- 
table estate  has  been  released,  where  a  legal  estate  would  have  been 
barred. 

2  Phil.  Ev.  334 :  "The  above  Kentucky  cases,  and  others,  may 
be  regarded  as  establishing  the  general  position  that  adverse  pos- 
session is  equally  a  bar  to  an  equitable  as  of  a  legal  claim  for 
land."  Per  Marshall,  C.  J.,  in  Hunt  r.  Wickliffe,  2  Pet.  201,  212; 
Peyton  V.  Steth,  5  Pet.  485. 

In  some  cases  an  equitable  estate  will  be  presumed  to  have  been 
released,  although  if  it  had  been  a  legal  estate  it  would  not  have 
been  barred  by  the  statute  of  limitations  (Story's  Equity,  529, 
530). — as  in  cases  where  the  demand  is  very  stale,  or  there  has  been 
gross  laches. 

The  general  rule,  however,  is,  that  the  presumptive  bar  of 
40]  *an  equitable  estate  may  be  avoided  by  the  same  disabilities 
in  the  claimant,  which  are  admissible  at  law,  as  infancy,  absence, 
etc.     2  Phil.  Ev.  335. 

Story's  Ev.  Plead.  624:  "After  a  great  lapse  of  time,  courts  of 
equity  will  raise  a  presumption  of  some  legal  or  equitable  extin- 
guishment of  the  adverse  title,  if  the  circumstances  of  the  case  will 
enable  them  to  support  it.'' 

Complainant  says  he  took  an  assignment  of  his  father  in  1809. 
If  that  were  so,  why  was  nothing  done  for  thirty  years  afterward? 
Here  was  gross  laches  according  to  his  own  account,  which  will 
lead  a  court  of  equity  to  raise  a  presumption  against  him. 

2  til.Ev.  302:  "Long  acquiescence  by  one  in  the  adverse  en- 
joyment of  a  right  by  another,  leads  to  an  inference  that  the 
former  has  parted  with  it  in  a  legal  form,  and  in  time  may  lead 
to  the  presumption  of  the  necessary  instruments  of  assurance." 

We  do  not  say,  that  the  act  of  limitations  is  a  bar  to  the  legal 
title  of  complainant  (if  he  has  such  title)  under  the  patent.  See 
2  Phil.  Bv.  350;  Lessee  of  Wallace  u.  Miner,  6  Ohio,  366;  S.  C, 
6  Ohio,  249;  Tillinghast's  Adams  on  Eject.  77.  Neither  do  wo  say 
that  it  can  bo  presumed  that  a  patent  was  granted  to  our  ancestor, 
for  it  can  not  be  presumed  that  the  government  have  granted  two 
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patents  for  the  same  land.  See  2  ]?hil.  E^.  354,  359,  297;  6  Ohio, 
366;  7  Ohio,  249;  Woodson  v.  Buford,  7  Monr.  418;  2  Phil.  Ev. 
297.  But  we  do  say  that  the  equitable  title  of  Wilson,  under  the 
assignment  to  him  of  the  land  warrant,  must  be  presumed  to  have 
passed  to  the  parties  in  possession. 

If  the  court  should  decide  that  the  patent  is  not  void  on  its  very 
face,  we  do  not  say  that  we  have  now  evidence  enough  to  warrant 
the  court  in  pronouncing  that  the  patent  is  of  no  legal  validity. 
But  the  legal  title  may  bo  in  complainant,  and  the  equitable  title 
in  defendant,  by  reason  of  the  presumption  in  equity,  that  there 
has  been  an  assigment  of  the  right  of  Howard  to  Nathaniel  Masaie. 

The  case  of  McArthur  v.  Gallager,  8  Ohio,  518,  is  strikingly 
*in  point  Against  complainant's  title.  There  the  court  pre-  [41 
sumed  an  assignment  of  a  land  warrant,  and  held  that  an  assign- 
ment might  be  by  parol.  It  was  an  ejectment  case.  In  that  case  the 
court  say,  page  518.  "It  must  be  remembered,  that  no  particular 
mode  of  assigning  military  land  warrants  was  proscribed  by  law. 
It  might  be  done  by  an  indorsement  upon  the  warrant  itself,  or  on 
a  separate  paper.  Nor  was  there  anything  in  the  law  requiring  it 
to  be  done  even  in  writing.  Courts  will,  under  circumstances  suf- 
ficiently strong,  presume  a  grant,  or  a  deed,  and  there  is  no  im- 
propriety, in  a  proper  case  made,  in  presuming  the  assignment; 
and  such  presumption  was  made,  in  the  case  of  Bouldin  v.  Massie*8 
Heirs,  7  Wheat.  122,  and  in  that  case  the  subject  is  very  fully  and 
at  lar^e  discussed."  The  court  say :  "  For  a  period  of  more  than 
twenty  years  we  do  not  find  Trezvant,  the  original  owner  of  this 
warrant,  making  an  inquiry  after  his  warrant,  or  the  land.  Is  it 
thus  that  a  man  having  a  claim  to  6,000  acres  of  land,  like  that  in 
the  military  district,  usually  conducts  with  respect  to  it;  or,  rather, 
18  it  thus  that  a  man  usually  neglects  attending  to  his  rights  and 
bis  property?  Trezvant  was  not  in  a  foreign  country — he  was  a 
resident  of  the  adjoining  State  of  Virginia."  The  court  then  say, 
that  even  in  1814  Trezvant  did  not  inquire  after  this  land.  But 
he  makes  an  assignment  of  the  warrant — not  upon  the  warrant 
itself,  for  that  was  in  the  surveyor's  office.  The  assignee  does 
nothing  for  ten  years,  and  then  witnesses  acquainted  with  the 
transaction  are  dead.  The  court,  therefore,  presumed  an  assign- 
ment. 

Ours  is  a  stronger  case  for  the  presumption.  For  nearly  fifty 
years  instead  of  twenty,  the  alleged  owners  of  the  warrant  made 
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no  inqairy  abont  the  land,  and  they  were  residents  of  the  adjoin- 
ing states.  If  they  had  been  in  France  the  presumption  of  an 
assignment  wonld  not  have  been  so  strong.  Besides,  the  assign- 
ment to  complainant  made  thirty  years  ago  was  not  on  the  original 
papers,  for  Massie  had  them. 

42]  *Here  the  legal  title  remained  in  the  state,  bntthe  property 
was  transferred  from  hand  to  hand — ^was  occupied  by  many  indi- 
viduals, successively,  claiming  as  owners;  they  have  improved 
the  property ;  and  the  irresistible  presumption  is  that  the  posses- 
sion has  been  lawful — that  the  parties  entitled  to  the  equitable 
interest  have  transferred  it. 

If  the  legal  title  had  not  been  in  the  state,  but  had  been  iir 
Howard,  Wilson,  complainant's  father,  and  complainant,  it  would 
be  barred  by  the  statute  of  limitations.  Now  Howard,  Wilson, 
complainant's  father,  and  complainant,  had  not  the  legal  estate, 
but  it  is  pretended  that  they  all  had  the  equitable  title,  the  bene- 
ficial title.  If  that  were  so,  we  should  be  entitled  to  ask  the  coart 
to  presume  a  transfer  of  the  equitable  estates,  seeing  that  after  the 
expiration  of  the  period  allowed  by  the  statute  of  limitations,  if 
the  estate  had  been  a  legal,  instead  of  an  equitable  one,  it  would 
have  been  extinguished  by  the  statute.  And  just  as  a  grant  of 
incorporeal  hereditaments  would  be  presumed  in  favor  of  the  pos- 
sessor thereof  a  great  number  of  years. 

The  simple  question  is,  whether  a  devolution  of  the  equitable 
title  is  not  to  be  presumed,  just  as  a  devolution  of  the  legal  title 
would  have  been  under  the  same  circumstances. 

A  grant  of  the  legal  title  is  presumed  in  favor  of  the  possessor 
of  land,  even  when  such  possession  has  been  less  than  twenty-one 
years,  if  there  be  circumstantial  evidence  in  addition  to  the  pos- 
session. But  the  presumption  is  not  made  from  the  mere  naked 
possession,  for  a  shorter  term  than  that  provided  for  by  the  statute 
of  limitations. 

Here  we  will  notice  the  case  of  Starke's  Lessee  v.  Smith,  5  Ohio, 
455,  a  case  at  law.  John  Starke  obtained  a  patent  in  1803:  thirty 
years  afterward  his  heirs  brought  ejectment  against  Smith,  who,  * 
in  1800,  purchased  John  Starke's  warrants.  In  1801  Smith  took 
possession  of  the  land,  and  had  since  remained  in  possession.  The 
statute  of  limitations  did  not  apply,  as  Starke  and  plaintiff  resided 
out  of  the  state  ;  and  the  court  refused  to  presume  a  conveyance. 
43]   This  was  correct,  as  the  claim  was  a  legal  one ;  and  the  ^heir's 
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title  was  not  barred  by  that  act, — a  question  which  is  considerod 
under  the  next  head  of  this  discussion.  The  defendant's  remedy 
was  in  equity,  where  he  might  have  compelled  a  conveyance  to 
himself  of  the  legal  estate.  The  defendant's  equitable  title  was 
not  disputed.  The  court  say  that  the  rule  of  presumption  does 
not  apply  to  corporeal  rights ;  and  yet  they  admit  that  the  evi- 
dence of  title  may  be  made  out  with  length  of  possession  and  other 
circumstances.  The  fact  is,  that  assignments  and  surrenders  of 
terms  in  corporeal  hereditaments  are  constantly  presumed.  But 
we  need  not  trouble  ourselves  further  with  this  question,  for  our 
proposition  is,  that  as  Howard's  title  would,  if  it  had  been  a  legal 
one,  have  been  barred  by  the  statute,  it  must,  being  an  equitable 
one,  be  presumed  to  have  been  transferred. 

2.  According  to  the  complainant's  own  showing,  bis  equitable 
title,  as  assignee  of  Nathaniel  Wilson,  is  barred  by  analogy  to  tho 
statute  of  limitation;  for,  if  it  bad  been  a  legal  estate,  it  would 
have  been  barred,  complainant  having  taken  the  assignment  in 
1811  irom  his  father,  and  snccessive  disabilities  not  being  allowed. 
The  loss  of  the  equitable  title  by  complainant,  in  partition,  is  fatal 
to  his  recovery. 

The  complainant's  title,  if  a  legal  one,  would  be  barred.  He 
took  the  assignment  in  1809;  and  he  filed  his  bill  in  1842.  The 
assignee  died  eighteen  years  before  the  bill  was  filed;  viz.,  in  1824 
or  1825,  according  to  the  answer  to  our  interrogatories,  and  the 
deposition  of  Basil  Duke. 

Successive  disabilities  are  not  allowed.  If  the  owner  of  an  es- 
tate, living  abroad,  be  disseized,  his  heir  afler  his  death  is  not  en- 
titled to  the  privilege  of  the  proviso  in  the  statute  of  limitations, 
although  he,  the  heir,  live  abroad.  Lessee  of  Whitney  and  others 
V.  Webb  &  Westerhaven,  10  Ohio,  513. 

The  reason  is,  that  the  proviso  in  favor  of  persons  abroad  is  to  be 
confined  to  him  to  whom  the  right  first  accrues,  although  the  word 
"first"  is  omitted  in  the  statute  of  Ohio. 

♦The  decision  in  this  case  is  that  the  disability  of  "  beyond  [44 
seas,"  in  the  act  of  limitations,  is  removed  by  death ;  and  the  heir, 
whether  under  disability  or  not,  is  barred  of  his  ejectment,  unless 
he  sues  within  the  time  limited  by  the  statute.  It  is  said  the  heir 
has  twenty-one  years  after  his  ancestor's  death.  But  a  purchaser 
is  not  allowed  twenty-one  years  after  the  grantee's  death,  nor 
eighteen  years.    In  the  preseQt  cfise  the  equitable  claim  has  not 
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passed  by  descent ;  it  has  been  asmgned  ;  and  we  insist  that  if  the 
owner  of  an  estate,  living  abroad,  be  disseized,  the  privilege  con- 
tained in  the  proviso  of  the  statute,  is  personal  to  him,  and  does 
not  pass  to  his  grantee ;  for  he  is  not  the  person  to  whom  the  right 
of  action  "  first "  accrued.  If  every  grantee  of  the  person  to  whom 
the  right  of  action  accrues,  during  disability,  were  to  be  entitled 
to  the  benefit  of  the  proviso,  there  might  bo  successive  disabilities 
for  several  centuries,  and  when  the  title  came  ultimately  to  bo 
tried,  the  evidence  on  which  the  defendant's  title  was  founded, 
would  be  lost  in  obscurity. 

It  is  true  that  cases  may  be  found  where  this  objection  has  not 
been  taken;  but,  as  observed  by  the  court  in  10  Ohio,  513,  "it 
frequently  happens  that  principles  the  most  firmly  established, 
entirely  elude  observation  until  some  startling  controversy  springs 
up,  which  rouses  the  mind  to  a  survey  of  the  whole  field  of  dis- 
pute." 

Our  proposition  then  is,  that  if  the  complainant's  claim,  as  as- 
signee of  Wilson,  had  been  a  claim  on  which  an  action  of  eject- 
ment could  have  been  sustained,  it  would  have  been  barred  bylho 
statute.  That  being  so,  the  equitable  claim  is  barred  by  analogy. 
It  follows,  therefore,  that  even  if  complainant  has  the  legal  estate 
by  virtue  of  the  patent,  our  defense  to  this  partition  suit  is  im- 
pregnable; for  we  have  the  equitable  estate  by  legal  analogy. 

According  to  complainant's  own  statement,  his  father  held  the 
equitable  right  until  1809,  when  he  assigned  it  to  complainant-^ 
that  being  so,  the  right  first  accrued  to  complainant's  father,  who 
is  dead;  and  if  the  estate  had  been  a  legal  one,  complainant  must 
have  prosecuted  it  many  years  ago,  for  at  this  day  the  action 
would  be  barred. 

45]  *It  is  immaterial  to  us  whether  the  heir  of  a  party  abroad 
is  allowed  twenty-one  years  after  the  death  of  his  ancestor  or  not* 
Complainant  took  the  assignment  in  1809;  and  if  it  had  been  a 
legal  title,  he  would  be  barred  after  his  father's  death ;  and  he  is 
therefore  barred  by  analogy  in  equity. 

It  is  not  necessary  that  James  Duke  should  have  been  dead 
twenty-one  years  before  the  filing  of  the  bill.  He  was  dead  a 
little  less  than  twenty-one  years.  Even  if  twenty-one  years  had 
not  expired  since  the  assignment,  there  would  have  been  a  bar,  if 
the  assignor  himself  were  dead,  and  his  right  accrued  more  than 
twenty-one  years  ago.  A  purchaser  will  be  in  no  better  position 
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than  his  vendor;  and  when  the  time  has  began  to  run,  it  does  not 
stop.  This  is  so  even  if  the  heir,  being  under  disability,  is  allowed 
twenty-one  years  after  the  death  of  his  ancestor.  On  this  latter 
point,  see  decision  of  court  in  bank  in  1845.  Carey  v.  Robinson, 
13  Ohio,  181.  Here  were  three  successive  disabilities  in  different 
persons,  and  two  of  the  parties  have  died,  disseized.  Wilson  as- 
signed to  James  Duke.  Both  are  dead  many  years — Duke  over 
eighteen  years.  Massie  conveyed  as  owner  in  1796,  and  the  estate 
of  his  grantees  is  protected  by  analogy  to  the  statute. 

3.  According  to  the  weight  of  all  the  evidence,  and  this  com- 
plainant's own  showing,  an  assignment  of  James  Dake's  interest 
to  N.  Massie  is  an  inference  of  fact;  for  the  latter  had  the  assign- 
ment from  Nat.  Wilson  to  James  Duke,  and  complainant  knew 
nothing  about  the  assignment,  nor  the  property  itself,  till  1838. 
To  say  nothing  of  the  mass  of  corroborating  testimony,  this  fact, 
coapled  with  the  further  fact  that  N.  Massie  conveyed  as  owner 
in  1796,  and  that  his  grantees  held  quietly  ^a\\  1841,  makes  the 
strongest  case  for  an  inference  that  the  equitable  interest  was  as- 
si^cd  to  Massie,  or  his  grantees.  And  this  conclusion  arises 
from  the  facts  above  stated,  independent  of  any  legal  presumption 
derived  from  the  analogy  of  the  statute  of  limitations,  or  whether 
such  analogy  exist  or  not. 

As  this  point  is  discussed  in  the  opinion  of  the  court,  where 
^11  the  facts  of  the  case  are  elaborately  examined,  the  argu-  [46 
ment  of  counsel  thereon  is  omitted. 

Hitchcock,  J.  The  complainant  introduces  in  evidence,  in  this 
case,  a  patent  bearing  date  August  30, 1841,  by  which  the  land 
sought  to  be  divided  was  granted  to  himself  and  the  heirs  of 
Nathaniel  Massie ;  and  upon  this  evidence  he  claims  the  legal  title 
to  the  land,  and  that  it  is  his  right  to  have  the  same  partitioned, 
as  prayed  for  in  the  bill.  There  being  no  evidence  to  prove  that 
this  land  had  been  previously  granted  by  the  government,  it  must 
be  held  that  by  this  patent  the  legal  title  to  a  moiety  of  this  sur- 
vey was  vested  in  the  complainant  as  tenant  in  common  with  the 
heirs  of  Massie;  or  rather  with  the  defendants,  who  claim  under 
Massie,  by  deeds  of  warranty.  Whether  the  proofs  upon  which 
this  grant  was  made,  were  such  as  would  have  satisfied  this  court 
that  the  complainant  was  entitled  to  the  land,  is  not  a  subject  (or 
our  consideration,  and  can  make  no  difference  in  the  case.    The 
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proper  ofScers  of  the  government  were  satisfied,  and  the  patent 
was  accordingly  made.  It  conferred  the  legal  title ;  and  the  com- 
plainant roust  have  partition,  unless  some  of  the  grounds  of  de« 
fense  relied  upon  by  the  defendants  can  avail  to  defeat  bis  claim. 

The  first  ground  of  defense  is  that  the  defendants,  and  those 
under  whom  they  claim,  have  been  in  possession  of  this  land  more 
than  twenty-one  years,  under  claim  of  title.  That  this  possession 
has  been  open,  notorious,  ezclosive,  and  adverse  to  the  complain- 
ant, and  therefore  that  his  rights  are  barred  by  the  statute  of  lim- 
itations. The  proofs  in  the  case  show  that  survey  No.  2,204,  in- 
cluding the  land  in  controversy,  was  made  by  Nathaniel  Massie 
as  early  as  September,  1792 ;  and  that  the  papers  connectrd  with 
it  remained  in  his  hands  until  his  death.  One-half  of  the  survey 
was  assigned  to  him,  and  the  other  half  to  James  Duke.  Accord- 
ing to  the  testimony  before  the  court,  James  Duke,  in  1809,  as- 
signed his  interest  to  the  complainant,  Alexander  Duke.  James 
47]  Duke  was  a  resident  in  Maryland,  and  seems  never  *to  have 
been  in  the  State  of  Ohio.  Massie,  in  1794,  conveyed  the  one-half 
of  this  survey  to  Wickersham,  and  the  other  half  to  Miller,  in  1799. 
Wickersham  and  Miller  took  possession  of  their  shares  immedi- 
ately after  their  respective  purchases;  and  they,  and  those  claim- 
ing under  them,  have  been  in  possession  ever  since.  Here,  then, 
has  been  an  adverse  possession  of  one-half  of  this  land,  of  fifty- 
three  years ;  and  of  the  other  half,  of  forty-eight  years. 

But  it  is  insisted  by  the  complainant  that  neither  James  Duke, 
under  whom  he  claims,  nor  himself,  was  ever  within  the  State  of 
Ohio  until  a  short  time  before  the  patent  was  issued,  and  that 
therefore  the  statute  can  not  operate  against  him.  The  adverse 
possession  commenced  during  the  lifetime  of  James  Duke.  If  he 
died  more  than  twenty-one  years  before  the  filing  of  the  bill,  the 
statute  beginning  to  run  at  his  death,  would,  if  there  were  no 
other  difficulty  in  the  way,  operate  as  a  bar.  But  the  fact  is  that 
statute  did  not  begin  to  run  until  1841.  Until  that  time  the  title 
of  the  land  remained  in  the  government,  and  the  principle  is  well 
settled  that  the  statute  of  limitations  does  not  run  against  the  gov- 
ernment. Although,  then,  these  defendants  have  been  so  long  in 
possession  of  this  land,  they  can  not  be  protected  by  this  statute. 

The  next  ground  of  defense  is,  that  this  is  a  stale  claim,  and 
that  the  complainant  is  barred  by  lapse  of  time.  To  this  defense 
the  same  objection,  perhaps,  applies  as  to  that  last  considered.  It 
40 


Digitized  by  VjOOQIC 


DECEMBER  TERM,  1847.  48 

Duke  V,  Tbompson  et  al. 

was  not  vntil  1841  that  the  complainant  could  prosecute  this  claim, 
and  since  that  period  the  lapse  of  time  has  not  been  so  great  that 
the  court  can  with  propriety  say  that  the  demand  is  a  stale  one, 
according  to  the  common  acceptation  of  the  term.  In  this  case, 
^  owever,  it  is  not  necessary  to  decide  this  point. 

The  last  ground  of  defense  relied  upon  by  the  defendant  is,  that 
Massie  was  justly  entitled  to,  or  had  ^n  equitable  interest  in,  the 
whole  survey.  This  is  a  point  of  more  difficulty.  If  the  fact  be 
so, — if,  in  equity,  Massie  was  invested  with  an  equitable  interest 
in  the  entire  survey, — it  must  be  a  *good  defense  for  these  de-  [48 
fendants.  Had  the  complainant  presented  himself  before  a  court 
of  law  in  an  action  of  ejectment,  this  defense  could  not  have  been 
made.  In  such  case  the  legal  title  must  prevail.  But  he  is  in  a 
court  of  equity,  and,  although  he  has  the  legal  title,  yet  if  the  de- 
fendants have  a  perfect  equity  in  the  land,  ho  holds  that  legal  title 
in  trust  for  them.  He  is  the  trustee — they  the  cesiuis  que  trust. 
And  I  apprehend  that,  under  such  circumstances,  a  trustee  can 
not  claim  that  the  trust  property  shall  be  divided  between  him- 
sehf  and  his  cestuis  que  trust 

In  order  to  sustain  this  point  of  defense  the  defendants  insist 
that  the  circumstances  disclosed  in  evidence  are  such  that  the 
court  must  presume  that  Alexander  Duke  transferred  his  interest 
in  this  survey  to  Nathaniel  Massie.  If  the  circumstances  are  such 
as  necessarily  to  raise  such  a  presumption,  there  is  no  reason  in 
law  why  it  should  not  prevail.  Assignments  of  warrants,  en- 
titling the  holder  to  lands  in  the  Virginia  military  district,  have 
been  presumed,  both  in  the  Supreme  Court  of  the  United  States 
and  of  this  state.    7  Wheat.  59 ;  8  Ohio,  518. 

Whether  such  presumption  can  be  made,  must  depend  upon  the 
circumstances  disclosed  in  each  particular  case.  The  first  circum- 
stance relied  upon  by  defendants  in  this  case  is,  the  great 
lapse  of  time.  The  testimony  shows  that  Alexander  Duke  first 
became  interested  in  this  survey  in  1809,  by  assignment  from  his 
father,  James  Duke.  That  he  first  came  to  Kentucky  in  the  same 
year,  and  that  since  1811  he  has  been  a  resident  in  Mason  county. 
Mason  county,  although  in  the  State  of  Kentucky,  is  yet  in  the 
vicinity  of  this  land.  It  would  seem  strange,  under  such  circum- 
stances, that  if  the  complainant  had  an  inchoate  interest  in  this 
land,  he  should  not  have  set  up  a  claim  to  it,  or  have  made  any 
effort  to  perfect  his  title  for  a  period  of  thirty  years.    But  we  are 
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not  prepared  to  say  that  an  assingraent  of  the  certificate  of  survey 
can  be  presumed  from  mere  lapse  of  time. 

What  other  circumstances  are  there  in  the  case,  taken  in  connec- 
49]  tion  with  the  lapse  of  time,  and  those  circumstances  Already 
named,  which  would  lead  us  to  the  conclusion  that  there  must 
have  been  an  assignment,  or  some  other  transfer,  so  as  to  vest  the 
equity  in  Massie?  This  depends  upon  the  testimony.  This  I  do 
not  propose  to  recapitulate,  but  merely  to  state  facts  as  they  are 
disclosed  by  the  proofs. 

As  before  observed,  this  survey  was  made  by  Massie,  in  1792. 
It  was  made  in  the  name  of  Fowler  and  Wilson,  claiming  as  as- 
ifignees  of  parts  of  two  different  warrants,  upon  which  the  entry 
was  based.  It  is  shown  that  the  plat  and  certificate  of  survey 
were  delivered  to  Massie  in  1793,  and,  from  anything  which  ap- 
pears in  the  case,  remained  in  his  hands  until  the  time  of  his 
death,  which  happened  in  1813.  Fowler  transferred  his  interest 
to  Massie,  and  Wilson  his  interest  to  James  Duke.  The  date  of 
this  latter  transfer  does  not  appear.  Wilson  and  James  Duke 
were  brothers-in-law.  Before  the  year  1800,  this  entire  survey 
had  been  conveyed  by  Massie,  as  before  stated,  and  the  purchasers 
under  him  took  possession.  This  possession  by  them,  and  those 
claiming  under  them,  has  continued  and  been  uninterrupted  to 
the  present  time. 

Two  of  the  brothers  and  a  sister  of  Alexander  Duke  swear  that 
their  father  gave  to  their  brother  Alexander  all  his  interest  in  the 
survey,  in  the  year  1809.  Alexander,  by  his  own  oath,  confirms 
this  statement.  This  testimony  was  furnished  to  the  land-office  in 
Washington,  to  induce  the  issuing  of  the  patent,  which  was  finally 
issued  in  1841.  But  it  is  now  before  this  court  as  a  part  of  the 
evidence  in  this  case. 

James' Duke  had  a  brother  named  Basil  Duke  residing  in  Mason 
county;  and,  according  to  the  testimony,  the  complainant,  Alex- 
ander Duke,  first  came  to  Kentucky  in  1809.  It  is  stated  by  the 
witness,  Francis  Taylor,  that  in  the  summer  of  that  year  he  was 
residing  with  his  uncle  Basil.  It  is  reasonable  to  infer  that  the 
gift  or  transfer  of  this  survey  was  made  to  him  by  his  father 
previous  to  his  journey  to  Ohio,  and  that  one  object  of  the  journey 
was  to  look  after  this  land.  There  is  no  evidence  in  the  case  that 
60]  he  had  any  claim  to  *any  other  land  in  Ohio;  and  both 
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Taylor  and  a  sod  of  the  complainant  testify  that  they  never  heard 
that  be  had  any  other  claim. 

Taylor  testifies  that  he  placed  a  warrant  in  the  hands  of  Massie 
for  2,666f  acres  of  land,  granted  to  the  representatives  of  Henry 
Field,  for  services  rendered  by  said  Field;  to  be  located,  and  that 
for  the  location  Massie  was  to  receive  one-fourth.  This  was  done 
in  1804.  One  tract  of  l,500f  acres  was  located  on  the  waters  of 
the  Little  Miami,  of  which  600  were  sold  prior  to  1809.  Massie 
was  entitled  to  one-foarth  of  the  900  remaining,  amounting  to  225 
acres.  The  witness  states  that  he  had  heard  that  Alexander  Duke 
claimed  land  from  his  father  somewhere,  perhaps  as  a  gift  or 
legacy,  but  that  it  is  so  long  ago  he  can  not  state  with  certainty  ; 
that  he  can  only  relate  his  impressions,  except  so  far  as  his 
memory  is  assisted  by  papers  in  his  possession.  His  impression 
is,  that  he  purchased  lands  of  Alexander  Duke,  and  that  the  lands 
so  purchased  wore  part  of  the  entry  of  1,500§  acres  before  spoken 
of.  The  witness  finds  among  his  papers  a  receipt  signed  by  Na- 
thaniel Massie  at  Ghillicothe,  dated  September  6,  1809,  of  which 
the  following  is  a  copy : 

"Ghillicothe,  September  6,  1809. 

"Received  of  Mr.  Francis  Taylor  225  acres  of  land,  being  my 
proportion  of  the  balance  of  a  survey  of  1,500  acres,  made  in  the 
name  of  the  heirs  of  Henry  Field,  and  patented  in  the  name  of 
said  Taylor,  for  which  amount  I  have  entered  credit  in  his  bond. 

"Nathaniel  Massie." 

The  witness  further  states  that  he  had  no  dealing  with  General 
Massie  in  Chillioothe;  that  he  thinks  Alexander  Duke  brought 
the  receipt  to  him;  that  he  paid  said  Duke  for  the  land  bought  of 
him,  and  that  he  thinks  the  land  so  bought  was  the  identical  land 
mentioned  in  the  receipt;  that  ho  considered  the  receipt  as  a  suf- 
ficient voucher  for  him  to  account  with  Massie,  and  that  it  was 
satisfactory  evidence  to  him,  to  pay  for  the  land  to  Duke;  re- 
peats that  he  thinks  Alexander  Duke  brought  him  the  receipt; 
states  that  he  ^was  well  acquainted  with  Basil  Duke,  and  [51 
does  not  think  that  in  1809  he  had  any  other  nephew  in  the 
country  than  Alexander  Duke ;  that  Alexander  was  then  young 
and  unmarried.  The  witness  further  says  that  his  land  was 
situated  in  what  is  now  Clinton  county,  was  of  good  quality,  and 
that  he  knows  of  no  reason  why  it  was  not  at  that  time  of  as 
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much  value  as  land  in  Hamilton  county,  unless  the  same  wag 
situated  in  the  immediate  vicinity  of  Cincinnati.  The  witness 
also  proves  the  handwritinc^  of  Basil  Duke  to  two  letters  which 
are  also  in  evidence.    Basil  Duke  is  dead. 

From  this  testimony  it  is  apparent  that  Alexander  Duke  re- 
ceived from  Taylor  payment  for  226  acres  of  land,  which  had 
been  the  property  of  Nathaniel  Massie.  Why  was  it  so?  Whence 
did  he  acquire  the  right  to  receive  this  payment? 

Let  us  turn  our  attention  to  the  two  letters,  the  authenticity  of 
which  is  proved  by  Taylor.  The  first  is  dated  Jaly  15,  1809,  and 
Is  as  follows: 

"  Dear  Sir  :  I  have  been  expecting,  for  some  days  past,  a  letter 
from  you,  acquainting  me  with  the  situation  of  the  laad.  I  will 
thank  you  to  write  me,  stating  the  neighborhood  where  the  land 
lies,  so  that  it  can  be  found,  as  my  brother's  son  is  here  and  wishes 
to  view  it.  Also,  whether  a  patent  has  been  obtained,  and  how 
the  warrants  have  been  disposed  of.  Your  early  answer  will  con- 
fer additional  obligations  on  your  friend,  B.  Duke." 

This  letter  is  directed  to  Gen.  Nathaniel  Massie,  and  was  an- 
swered by  Massie,  as  appears  from  the  second  letter  of  Basil 
Duke,  which  is  as  follows : 

"  Washinqton,  September  2, 1809. 

"  Dear  Sir:  I  received  yours  by  mail.  My  nephew,  to  whom 
my  brother  has  given  the  land,  is  willing  to  take  the  land  spoken 
of  by  you  in  F.  Taylor's  survey,  in  part  of  the  other  land  or  in 
63]  whole,  if  on  examination  it  should  be  found  ^equal  to  the 
other.  When  I  see  you  I  can  explain  more  fully  my  meaning: 
he  will  abide  by  any  contract  made  by  you  and  myself,  and  we 
can  easily  settle  it  when  I  see  you.  The  object  of  the  present 
letter  is  to  prove  to  you  that  he  will  take  the  land,  and  also  to 
request  you  to  forward  to  F.  Taylor  a  receipt,  stating  that  you 
had  received  a  full  satisliaction,  as  locator,  for  1,500  acres  of  land 
lying  on  the  Miami,  that  is,  to  225  acres,  it  being  the  balance  of 
your  proportion. 

<*  Taylor  states  to  me  that  the  original  quantity  was  1,500  acres, 
and  out  of  that  quantity  600  acres  were  sold,  and  that  your  pro- 
portion  will  be  only  225.  Taylor  has  purchased  the  225.  Ex- 
pecting you  shortly  here,  1  shall  not  be  so  particular  at  this  time. 
In  much  haste,  yours,  etc.  B.  Dukb.'' 

Directed  as  before. 
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Now,  what  *'  other  land ''  is  here  spoken  of,  for  which  the  225 
acres  was  to  be  taken  ^^in  whole"  or  *Mn  part''?  The  letter  re- 
fers to  land  which  had  been  given  by  the  writer's  brother  to  his, 
the  writer's  nephew,  who  was  then  with  him,  and  that  nephew 
was  Alexander  Duke.  What  land  had  thus  been  given  by  the 
brother  to  the  nephew  ?  The  proofs  show  that  it  was  the  one-half 
of  entry  and  survey  No,  2,204  of  400  acres,  the  identical  land  now 
in  controversy,  Massie  having  sold  and  conveyed  the  land  in 
this  survey,  and  anxious  to  protect  his  vendees,  had  undoubtedly 
in  his  letter  to  which  this  was  an  answer,  proposed  to  exchange 
the  225  acres  in  the  Taylor  survey  for  the  200  in  No.  2,204.  The 
proposition  was  accepted ;  and  before  the  last-recited  letter  was 
written  the  225  acres  had  been  sold  to  Taylor,  who  withheld  pay- 
ment only  until  Massie's  receipt  could  be  procured.  This  receipt 
was  executed  on  the  6th  day  of  September,  four  days  after  the 
date  of  the  letter,  and  is  by  Alexander  Duke  passed  over  to  Tay- 
lor, who  thereupon  pays  him  for  the  land.  This  all  transpired 
late  in  the  year  1809,  and  we  hear  nothing  further  of  any  claim 
♦of  Alexander  Duke  to  the  land  in  controversy  for  a  period  [53 
of  about  thirty  years. 

Now,  under  all  these  circumstances,  the  question  arises,  whether 
an  assignment  was  made  by  Duke  to  Massie,  or  whether  such  an 
assignment  can  bo  presumed.  We  are  satisfied  of  this  fact,  that 
Massie  actually  paid  for  the  land.  We  can  come  tone  other  con- 
clusion. Upon  this  point  the  evidence  is  satisfactory;  an  assign- 
ment oui^ht  to  have  been  made  unquestionably,  and  it  is  not  ^oing 
too  far  to  presume,  after  this  great  length  of  time,  that  that  was 
done  which  ought  to  have  been  done. 

An  attempt  is  made  to  account  for  this  great  delay  by  the  ex- 
cuse, that  the  plat  and  certificate  of  survey  could  not  be,  or  wore 
not  discovered  until  a  period  but  little  anterior  to  the  date  of  the 
patent.  These  papers  were  in  the  hands  of  Massie.  The  com- 
plainant, immediately  after  he  became  interested  in  the  land,  in 
the  year  1809,  came  to  the  west,  and  appears  to  have  been  located 
with  his  uncle.  That  uncle  forthwith  opened  a  correspondence 
with  Massie  upon  the  subject  of  the  land.  That  correspondence 
was  continued  until  the  fall  of  the  year,  when  the  225  acres  were 
sold  to  Taylor,  and  from  that  period  we  hear  nothing  further 
relative  to  the  business.  Complainant  must  have  known  that 
Massie  was  interested  in  the  survey,  and  might  well  have  sup- 
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poeed  that  the  latter  would  know  something  about  these  papers. 
He  did  so  suppose,  and  through  his  uncle  Basil,  he  applied  to 
Massie  for  information.  This  was  before  the  sale  to  Taylor ;  after 
that  sale,  although  Massie  lived  four  years,  no  further  inquiry 
was  made  of  him.  William  Greighton,  Sen.,  was  appointed  ad- 
ministrator upon  Massie*s  estate,  and  Massie's  papers  came  into 
bis  hands.  It  does  not  appear  that  the  complainant  ever  made 
any  inquiry  of  him.  In  1820,  Cadwallader  Wallace  was,  by  the 
legislature  of  Ohio,  appointed  trustee  upon  Massie's  estate,  and 
superseded  Greighton  as  administrator  to  a  very  considerable  ex- 
tent, if  not  entirely.  The  papers  of  Massie  were  handed  over  to 
him,  and  among  those  papers  were  the  identical  ones  upon  which 
54]  *the  patent  was  issued.  Wallace  has  been  examined  as  a 
witness  by  the  complainant,  and  states  that  during  the  time  Mas- 
sie's  papers  remained  in  his  hands,  which  was  a  period  of  ton  years, 
no  inquiry  was  made  of  him  for  those  papers,  and  that  at  the  close 
of  his  trusteeship,  he  passed  them  over  to  the  heirs  of  Massie.  He 
stales  further  that,  from  some  papers  he  had  seen,  but  can  not  tell 
precisely  what,  he  got  the  impression  that  the  survey  belonged  of 
right  to  Massie.  The  papers  remained  in  the  hands  of  Massie's 
heirs  until  1838,  when  they  were  delivered  to  complainant.  Here, 
then,  was  a  period  of  twenty-nine  years,  in  which,  from  anything 
that  appears,  no  effort  was  made  by  the  complainant  to  procure  a 
title  to  the  land.  But  after  that  period,  Massie  being  dead,  Basil 
Duke  being  dead,  the  claim  is  resuscitated  and  a  patent  at  length 
procured.  There  is  no  sufficient  apology  for  this  delay.  It  can  be 
accounted  for  upon  no  other  presumption  than  the  one  assumed  by 
the  defendants — that  the  complainant  had  parted  with  his  interest. 
Upon  a  full  examination  of  the  whole  case,  we  can  come  to  no 
other  conclusion  than  that,  although  the  legal  title  is  in  the  com- 
plainant, yet  that  he  holds  the  same  in  trust  for  the  defendants. 
The  bill  must  therefore  be  dismissed  at  complainant's  cost 


Gushing  Thomas  v.  Henry  Gronisb. 

A  court  of  chancery  will  not  set  aside  a  deed  executed  upon  the  consideration 
of  a  bet  upon  the  result  of  an  election,  but  will  leave  the  parties  aa  it 
finds  them. 
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This  is  a  bill  in  chancery,  reserved  in  the  county  of  Seneca. 

The  bill  charges  in  substance,  that  one  John  Strong  and  Henry 
Cronise,  the  respondent,  made  a  bet  upon  the  result  of  the  election 
for  governor  in  1842,  of  lot  No.  96,  in  Tiffin,  in  Seneca  county. 
That  Strong  executed  a  deed  of  *8aid  lot,  with  general  cov-  [55 
enant  of  warranty  to  the  respondent,  and  delivered  the  same 
to  one  Clark,  as  stake-holder.  That  the  only  consideration 
for  the  execution  of  the  deed  was  said  wager  upon  the  result 
of  the  election.  That  Clark,  contrary  to  the  express  request 
of  Strong,  after  the  election,  delivered  the  deed  to  Cronise.  That 
complainant  is  ignorant  of  the  terms  of  the  wager,  and  calls 
upon  Cronise  for  full  answer.  That  possession  is  in  Strong  pnd 
himself.  That  Strong,  who  made  said  bet,  sold  the  lot  in  ques- 
tion for  S79  to  John  Strong,  Sen.,  who  sold  and  deeded  it  to  com- 
plainant for  $70,  on  September  24,  1845.  That  he  was  ignorant 
of  the  deed  of  Cronise  at  the  time  of  his  purchase.  That  Cronise 
has  gWen  out  in  speeches,  that  he  claims  said  lot  under  said  deed. 
The  bill  prays  that  the  deed  to  Cronise  may  be  declared  fraudu- 
lent and  void,  and  that  cornplainant  may  have  the  lot  decreed  to 
him  as  the  lawful  owner,  and  calls  upon  respondent  to  make  full 
answer  on  oath. 

Cronise,  in  his  answer,  admits  the  wager,  and  states  that  the 
bet  was  upon  the  result  of  the  election  of  governor  of  the  State 
of  Ohio,  in  the  year  1842.  The  answer  further  states,  that  Strong 
executed  the  deod  above  named  to  Cronise,  and  that  Cronise  exe- 
cuted a  deed  for  a  lot  to  Strong.  These  deeds  were  deposited  with 
Sylvester  B.  Clark,  as  stakeholder.  If  Corwin  should  be  elected 
governor,  the  two  deeds  wore  to  be  delivered  to  Strong;  and  if 
Shannon,  the  two  deeds  were  to  be  delivered  to  Cronise.  Shan- 
non was  elected,  and  the  deeds  were  delivered  to  Cronise,  at  the 
request  of  Strong.  That  Strong  expressed  himself  satisfied  with 
the  transaction  after  the  deed  was  delivered.  That  Clark  com- 
plained against  Cronise  for  making  the  bet,  before  the  mayor  of 
the  town  of  Tiffin,  and  that  he  was  fined  in  the  sum  of  9100. 
That  he  delivered  the  deed  for  the  lot  in  question  to  the  recorder 
for  record,  on  July  1,  1843.  That  he  has  been  in  possession  of 
said  lot  ever  since.  That  no  consideration  ever  passed  from  Strong 
the  elder  to  Strong  the  junior  for  the  lot.  Cronise  also  sets  up  a 
purchase  *at  a  tax  sale,  since  the  deed  conveying  the  lot  to   [66 
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him,  and  asserts  complete  title  in  himself,  and  prays  to  be  dis- 
missed. 

William  E.  Noble,  for  complainant. 

CowDREY  &  Wilson,  for  defendant. 

Bead,  J.  It  is  a  universal  principle,  both  in  law  and  equity, 
that  where  an  agreement  isfounded  npon  a  consideration  illegal,  im- 
moral, or  against  pablic  policy,  a  court  will  leave  the  parties  where 
it  finds  them.  If  executed,  the  court  will  not  rescind  it;  if  ex- 
ecutory, the  court  will  not  aid  in  its  execution.  Baguet  v.  Cowles, 
14  Ohio,  55.  Betting  upon  elections  was  always  immoral,  and 
against  public  policy;  but  was  not  made  criminal  until  the  act 
of  1839,  and  is  not  embraced  in  the  general  act  to  prevent  gaming, 
which  declares  all  agreements  made  upon  gambling  considerations 
void,  and  authorizes  the  losing  party  to  recover  back  money  or 
property  lost  upon  a  bet  or  wager.  There  is  no  statute  which 
gives  relief  in  a  case  of  this  sort,  either  in  a  court  of  law  or  equity. 
It  rests  upon  the  general  principles  we  have  asserted.  The  parties 
being  in  pari  delicto^  the  court  will  not  interfere. 

It  is  claimed  that  this  is  a  bill  to  quiet  title  under  the  statute. 
In  such  case,  the  complainant  must  have  both  the  legal  title  and 
possession.    In  this  case  he  has  neither. 

Bill  dismissed,  with  costs. 


John  Baxter  r.  The  Trustees  op  Columbia  Township,  in 
Hamilton  County. 

Error  does  not  Ho  to  reverse  the  judgment  of  the  court  of  common  pleas  in 
a  case  arising  under  the  act  to  provide  for  the  maintenance  and  support 
of  illegitimate  children ;  certiorari  is  the  proper  remedy. 

Error  only  lies  in  cases  of  judgments  after  the  course  of  the  common  law. 

67]  *In  cases  arising  under  the  bastardy  act,  the  cause  can  not  be  tried  in  the 
court  of  common  pleas  without  the  presence  and  testimony  of  the  mother 
of  the  illegitimate  child. 

This  is  a  writ  of  error,  directed  to  the  court  of  common  pleas 
of  Hamilton  county. 

The  bill  of  exceptions  shows  the  following  state  of  facts: 
On   November   14,  1845,  Mary  Jane  Bodine,   an   unmarried 
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woman,  made  complaint  before  a  jastice  of  the  peace,  against 
John  Baxter,  who  was  arrested,  and  the  said  Hary  examined  be- 
fore the  jastice  in  his  presence.  Baxter  gave  bond,  and  the  com- 
plaint was  sent  to  the  common  pleas.  While  in  court,  Mary 
Jane  abandoned  the  complaint,  and  the  trustees  wore  permitted 
to  prosecute.  Baxter  plead  not  guilty,  and  on  trial  of  the  issue, 
a  certified  copy  of  the  examination  of  the  complaint  before  the 
justice  was  offered  in  evidence,  and  objected  to  by  Baxter,  and 
the  objection  sustained.  The  court  permitted  the  justice  to  testify, 
that  though  he  bad  certified  the  same  as  a  copy,  it  nevertheless 
was  the  only  examination  taken.  This  was  objected  to,  over- 
ruled, and  the  papei^  read.  Baxter  objected  to  the  examina- 
tion being  read  unless  Mary  should  bo  examined  as  a  witness. 
This  objection  waa  overruled.  Baxter  then  insisted  that  ho  could 
not  be  found  guilty,  unless  the  said  Mary  Jane  should  be  pro- 
duced and  sworn,  to  testify  before  the  jury ;  but  the  court  decided 
that  the  examination  before  the  justice  was  sufficient,  and  the  tes- 
timony of  said  Mary  unnecessary.  A  verdict  of  guilty  passed, 
and  judgment  followed,  which  is  sought  to  be  reversed  by  this 
proceeding. 

Th.  J.  Strait,  for  plaintiff  in  error. 

Charles  L.  Tilford,  for  defendants  in  error. 

ArxRT,  J.  A  preliminary  question  arises  here  for  determina- 
iiion,  to  wit,  whether  the  court  will  entertain  jurisdiction,  in  the 
Btate  of  case  presented  by  the  papers.  These  ^papers  show  [58 
that  no  writ  of  certiorari  has  been  allowed  ;  but  that  a  writ  of 
error  has  been  issued  by  the  clerk,  at  the  instance  of  the  plaintiff, 
doubtless  upon  the  supposition  that  such  writ  was  authorized  by 
the  recent  statute,  allowing  final  judgments  to  be  examioed,  on 
writ  of  error,  which  may  be  issued  as  a  matter  of  caurse.  The 
provisions  of  this  statute  make  it  necessar}^  to  inquire  what  kind 
af  judgments  are  properly  examinable  under  a  wrjt  of  error. 

This  distinction  between  writfi  of  error  and  writs  of  certiorari 
has  been  for  a  long  time  settled  by  this  court,  but  more  receuiiy 
it  has  often  become  necesaary  to  apply  it  in  practice. 

Writs  of  error  have  been  confined  to  the  cases  of  judgments 
in  prooeeding  after  the  oourse  of  the  common  law,  snd  accord- 
ing to  that  determination  a  writ  of  error  in  the  present  case  can 
not  be  sustained,  for  the  judgment  sought  to  be  reversed  is  not 
VOL.  XYI — i  49 
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of  that  description.  The  case  must  therefore  be  stricken  from 
the  docket,  as  irregularly  here.  Bat  at  times  upon  the  cir- 
cuit, when  a  case  has  been  dismissed  for  a  similar  reason,  we 
have  looked  into  the  papers,  to  discover  if  there  were  any 
grounds  for  the  allowance  of  a  certiorari,  and  with  all  the  light 
thrown  upon  the  subject,  by  a  full  discussion,  we  have  either 
refused,  or  directed  the  writ  to  issue.  As  there  has  been  a  good 
deal  of  misapprehension  respecting  the  proper  form  of  the  remedy, 
and  as,  from  the  same  cause  no  doubt,  this  case  appears  in  its 
present  shape,  we  have  concluded  to  treat  it  as  an  application  for 
a  writ  of  certiorari. 

With  this  view  we  have  examined  the  act  above  mentioned,  for 
the  support  of  illegitimate  children. 

The  usual  mode  of  proceeding  under  this  law  is  by  a  written 
complaint  made  by  the  woman  herself  before  a  justice,  and  un- 
der her  oath.  On  the  return  of  the  warrant,  the  justice  is  directed 
to  examine  the  complainnnt  under  oath,  and  the  accused  person 
shall  be  allowed  to  ask  her  any  questions  he  may  think  necessary 
for  his  jusfificatioriy  evidently  treating  this  as  a  privilege  given  to 
the  defendant.  This  examination  is  to  be  reduced  to  writing,  and 
to  be  given  in  evidence  on  the  trial  before  the  jury.  It  is  further 
69]  provided,  that  if,  *at  the  time  of  the  trial,  the  woman  is  not 
delivered,  or  is  unable  to  attend,  the  accused  shall  be  bound  to  ax>- 
pear  at  the  next  court  after  the  birth  of  the  child,  at  which  the 
mother  of  the  child  shall  he  able  to  attend.  It  is  provided,  also, 
that  the  mother  shall  be  a  competent  witness,  and  her  credibility 
left  to  the  jury,  and  that  on  the  trial  of  the  issue,  the  jury  shall,  in 
behalf  of  the  accused,  take  into  consideration  any  want  of  credi- 
bility the  mother,  and  any  variations  in  her  testimony  before  the 
justice  and  that  before  the  jury.  These  various  provisions  con- 
template the  presence  of  the  mother  in  all  cases  upon  the  trial, 
and  her  testimony  under  oath ;  the  benefit  to  be  claimed  to  the 
accused,  from  any  want  of  credibility  of  the  mother,  or  from  any 
variations  in  her  testimony,  and  require  the  jury  to  take  these 
things  into  consideration  on  the  trial.  From  an  examination  of 
the  statute,  we  are  satisfied  that  the  presence  and  testimony  of 
the  woman  upon  the  trial  are  indispensable,  except  in  the  case  of 
a  confessioQ  in  open  court,  and  that  the  right  given  by  the  stat- 
>ute  can  not  otherwise  be  secured.  If  this  interpretation  of  the 
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statate  be  correct,  the  oonrt  of  common  pleas  erred  in  suffering 
this  c^nse  to  go  to  the  jury  withont  the  testimony  of  the  woman 
For  that  canse  a  writ  of  certiorari  will  be  allowed. 


John  White  v.  Samuel  Denman  and  others. 

An  instrument  of  writing  executed  as  a  mortgage,  with  but  one  subscribing 
witness,  can  not  be  so  reformed  in  equity  as  to  defeat  a  subsequent  judg- 
ment lien. 

Afl  between  the  p&rties,  equity  will  regard  such  an  instrument  as  a  good  and 
▼alid  mortgage. 

This  is  a  bill  in  chancery,  reserved  in  the  county  of  Athens. 

The  object  of  the  bill  is  to  reform  a  defective  inntrament,  in  form 
a  mortgage,  from  Denman  to  White,  to  secure  the  ^payment  [00 
of  S4,000,  recorded  in  January,  1844.  The  instrument  has  but  one 
subscribing  witness.  A  large  number  of  judgment  creditors  of 
Denman  are  made  defendants,  all  of  whom  claim  by  their  answers 
a  lien  upon  the  premises  described  in  the  mortgage,  and  insist  that 
it  is  superior  to  the  mortgage  lien.  Throe  of  the  judgments  are 
prior  to  the  date  of  the  instrument.  The  others  are  subsequent, 
and  the  question  presented  for  the  consideration  of  the  court  is, 
which  has  the  preferable  lien,  the  complainant,  or  the  subsequent 
judgment  creditors? 

Tbohas  Ewinq,  and  John  Welch,  for  complainant. 

The  various  defendants  were  represented  by  A,.  Gr.  Beown,  C.  C. 
Convers,  O.  W.  BaowN,  Stanbery  &  Van  Trump,  A.  Ntb  &  Son, 
J.  Jewett,  and  B.  E.  Constable. 

BiBCHABD,  C.  J.  This  case  turns  wholly  upon,  the  question 
whether  a  defective  mortgage  can  be  reformed  and  set  up  so  as  to 
defeat  a  judgment  lien.  This  instrument  was  not  executed  agree- 
ably to  the  requisition  of  the  statute,  having  but  one  subscribing 
witness,  and  therefore,  without  reformation,  was  ineffectual  to  pass 
any  interest  in  the  land.  It  could  not  take  effect  as  a  conveyance 
in  any  sense.  As  between  the  original  parties  to  it,  there  is  no 
di£Sculty  in  making  the  instrument  effect  the  intended  object;  for 
equity  would  regard  that  as  done  which  the  parties  agreed  to  do. 
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They  intended  it  should  operate  as  a  valid  incambrance,  and  ao 
far  as  they  are  concerned,  it  mnst  be  treated  as  a  sufficient  mort- 
gage.    But  can  it  be  so  held,  against  iniermedtaie  judgment  liens, 
to  the  prejudice  of  rights  acquired  by  third  parties  ?    To  this  point 
we  must  therefore  turn  our  inquiry.     It  can  not  for  a  moment  be 
maintained  that  any  legal  estate  was  passed  to  the  mortgagee  by 
this  defective  conveyance.     Mayham  v.  Coombs,  14  Ohio,  428,  and 
Stanseli  t^.  Roberts,  13  Ohio,  148,  are  authorities  to  show  that  it 
could,  as  a  mortgage,  have  no  effect  without  recording  under  the 
statute;  and  the  authorities  are  abundant  to  prove  that  a  defectively 
61]    *executed   deed   derives  no  efficacy  from  being  placed  on 
record.     Lessee  of  Johnson  v.  Haines,  2  Ohio,  55,  is  directly  to 
the  point.     From  this  it  results,  that  at  the  time  of  the  rendition 
of  all  the  judgments  subsequent  to  the  date  of  the  defective  mort- 
gage, and  prior  to  thefiling  of  complainant's  bill,  the  claim  of  com- 
plainant did  not  afect  the  legal  title,  and  did  not  create  any  equity 
In  the  land.    The  complainant  can  not,  therefore,  be  reg&rded  as 
a  purchaser  of  the  interest  then  subsisting  in  the  debtor.     The 
most  favorable  light  in  which  he  can  be  viewed,  in  reference  to 
judgment  liens  of  third  parties,  is  that  of  a  party  entitled  by  con- 
tract to  have  a  legal  lien  upon  the  property  for  the  security  of  his 
debt.    His  misfortune  (perhaps  his  fault)  is,  that  before  he  suc- 
ceeded in  completing  his  right  by  securing  a  valid  lien,  others 
more  fortunate,  by  operation  of  law,  have  obtained  vested  interests 
in  the  disputed  premises  which  interfere  with  him.     We  can  not 
aid  him  in  correcting  the  error,  which  a  little  care  would  have 
prevented,  by  thrusting  aside  those  who  have  equal  equity,  and 
the  better  legal  claim.    The  complainant  can  not  be  preferred  to 
the  judgment  creditors,  without  establishing  a  precedent  that  wili 
in  effect  give  more  efficacy,  in  a  numerous  class  of  cases,  to  a  neg- 
ligently executed   and  defective   mortgage,  than  to  one  in   all 
respects  executed  in  compliance  with  the  law. 


CURBAN  MiLLIKSN  AND  OTHERS  V,  LESSEE  OF  LtNB   StARLINQ,  Jb. 

A  patent  for  land  from  the  United  States  will  not  be  declared  void  merely 
because  the  evidence  to  authorize  its  emanation  is  deemed  insufficient  by 
the  court. 
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A  deed  made  under  a  sale  for  taxes  in  1827,  and  before  the  date  of  the  patent, 
can  not  be  given  in  evidence  afterward,  to  defeat  title  under  the  patent. 

This  is  a  writ  of  error,  directed  to  the  court  of  common  pleas  of 
Fayette  county. 

^he  original  action  was  ejectment,  and  the  cauao  was  sab-  [62 
roitted  to  the  court,  instead  of  a  jury,  for  trial. 

The  plaintiff  below  gave  in  evidence  on  the  trial  a  patent  from 
the  United  States  for  the  land  in  controversy.  The  patent,  dated 
Hay  24,  1844,  was  issued  to  Lyne  Starling,  Jr.,  the  lessor  of  the 
plaintiff,  as  assignee,  in  consideration  of  military  service  performed 
by  William  Fleming  Gaines,  a  captain  in  the  Virginia  line  on 
continental  establishment,  in  pursuance  of  an  act  of  Congress, 
passed  August  10,  1790,  entitled  **  an  act  to  enable  the  oflScers  and 
soldiers  of  the  Virginia  line  on  continental  establishment,  to  ob« 
tain  titles  to  certain  lands  lying  northwest  of  the  river  Ohio,  be- 
tween the  Little  Miami  and  Scioto,  and  other  acts  amendatory 
thereto." 

After  the  introduction  of  this  patent,  the  plaintiff  rested ;  when 
the  defendants  offered  in  evidence  certain  papers,  attached  to  a 
certificate  of  the  commissioner  of  the  general  land-office,  dated 
October  23,  1844.  It  was  in  this  certified  that  the  papers  were 
true  exemplifications  of  certain  title  papers  on  file  in  his  office,  on 
which  a  patent  was  (then)  lately  issued  in  favorof  Lyne  Starling,  Jr. 

One  of  the  papers  so  referred  to,  is  a  certified  copy  from  the 
records  of  the  Virginia  land-office  at  Richmond,  of  land-office  war- 
rant No.  456,  directed  to  the  principal  surveyor  of  any  county 
within  the  commonwealth  of  Virginia,  and  empowering  him  to 
survey  and  layoff,  in  one  or  more  surveys,  for  William  Fleming 
Gaines,  his  heirs  or  assigns,  the  quantity  of  4,000  acres  of  land  due 
to  said  Gaines  in  consideration  of  his  services  from  January,  1777, 
to  Januar}',  1783,  agreeable  to  a  certificate  from  the  governor  in 
council,  received  into  the  land-office.  This  is  dated  Juno  28, 1783, 
and  at  the  foot  are  these  words :  '*  Voucher  says  continental  estab- 
lishment." 

Another  of  the  papers  so  certified,  is  a  copy  of  survey  No.  1,361, 
dated  May  22,  1798,  and  examined  and  recorded  June  1,  1798, 
which  copy  shows  the  survey  to  have  been  made  for  Henry  Gaines, 
one  of  the  assignees  through  whom  *the  plaintiff's  lessor  [63 
claims  his  title  to  the  warrant,  and  shows  the  land  to  be  the  same 
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in  quantity,  part  of  the  same  warrant,  and  described  and  boanded 
as  set  forth  in  the  patent. 

The  other  papers  are  copies  of  transfers,  wills,  etc.,  tracing  the 
title  down  to  the  grantee  of  the  patent,  who  is  the  lessor  of  the 
jilaintiff.  This  evidence  was  rejected  by  the  court  when  offered 
by  the  defendants  below. 

They  then  offered  a  deed  from  the  auditor  of  Payette  county, 
foiinded  on  a  sale  of  the  land  in  controversy  for  taxes,  in  the 
year  1827,  by  the  treasurer  of  that  county.  This  deed  was 
also  rejected,  and  a  judi^ment  was  then  rendered  for  the  plaintiff 
in  ejectment,  to  reverse  which  judgment  this  writ  is  prosecuted.* 

Richard  DoiroLAss^nd  J.  H.  Thompson,  for  plaintiffs  in  error, 
quoted  the  following  authorittes:  9  Cranch,  87;  3  Gond.  TT.  S. 
286;  5  Wheat.  293;  4  Cond.  U.  S.  650;  11  Wheat.  380;  6  Cond.  U. 
S.  358 ;  2  How.  318  ;  Lindsay  et  al.  v.  Lessee  of  Miller,  6  Pet.  673; 
Turney  v.  Teoman  et  al.,  14  Ohio,  207;  Douglass  v.  Dangerfield, 
lb.  522. 

Swan  &  Andrews  and  E.  Backus,  for  defendant  in  error,  sub- 
mitted the  following  authorities:  Lessee  of  Holt's  Heirs  v.  Hemp- 
hill's Heirs,  3  Ohio,  232;  Hoffnagle  v.  Anderson,  5  Cond.  U.  S, 
271 ;  Lessee  of  Stewart  v.  Parish,  6  Ohio,  476 ;  Lessee  of  Wallace 
V.  Seymour,  7  Ohio,  156,"  pt.  1;  Niawanger's  Lessee  v.  Gwynne, 
13  Ohio,  74;  Lessee  of  Carlisle  v.  Longworth,  5  Ohio,  368. 

Avery,  J.  The  plaintiffs  in  error  claim  that  the  certificate  and 
papers  from  the  general  land-office,  offered  as  evidence  by  them 
upon  the  trial,  ought  not  to  have  been  rejected,  as  they  would 
have  proved  the  patent  void,  and  thus  have  prevented  a  recovery 
in  the  action.  Such  a  result,  it  is  said,  must  follow,  because  there 
is  a  defect  of  evidence  to  justify  the  issuing  of  the  patent,  and 
64]  oven  proof  in  the  evidence  *itself  that  the  patent  ought 
not  to  have  been  issued.  To  the  first  part  of  the  objection  it 
must  be  replied  that  the  sufficiency  of  the  proof  is  a  question  to  bo 
settled  by  the  proper  authority  vested  with  power  to  issue  the 
patent.  The  legal  title  may  pa.s8  from  the  government  by  the 
grant,  and  be  held  in  trust  for  the  owner  of  the  equity,  and  the 
equitable  right  to  the  land  will  be  afterward  inquired  into  and  de- 
termined by  the  court.  As  to  the  remaining  part  of  the  ob- 
jection, the  evidence,  it  is  believed,  does  not  establish  the  p'>sition 
which  is  taken-^does  not  show  that  the  warrant  was  not  given 
54 


Digitized  by  VjOOQIC 


DECEMBER  TERM.  1847.  65 

Milliken  et  al.  v.  Lessee  of  Starling,  Jr. 

for  services  in  the  Virginia  line  on  continental  establishment. 
On  the  contrary,  there  is  a  direct  reference  to  vouchers  recog- 
nizing the  services,  as  on  continental  establishment.  There  is  no 
doubt  that  a  case  may  arise  in  which  our  courts  would  declare  a 
patent  from  the  United  States  to  be  void,  and  decide,  in  an  action 
of  ejectment,  that  no  legal  title  had  passed  by  it.  The  authorities 
cited  by  the  plaintiffs  counsel,  would,  in  a  proper  case,  sustain 
such  a  decision.  But  the  present,  we  think,  is  not  a  proper  case. 
It  does  not  present  the  flicts,  which,  according  to  the  authorities 
referred  to,  or  any  within  our  knowledge,  would  justify  the  court 
in  pronouncing  the  patent  void.  There  was  no  error  in  rejecting 
this  evidence  by  the  court  of  common  pleas.  Was  there  any 
error  in  rejecting  the  deed  conveying  the  tax  title?  The  tax  sale 
under  which  the  defendant  in  ejectment  clainied,  took  place  in 
1827  ;  the  patent  from  the  United  States,  showing  the  plaintiff's 
title,  which  was  the  first  lef^sii  title  granted,  was  not  then  in  ex- 
istence, but  was  dated  in  1844.  Now  it  is  very  clear,  as  a  gen- 
eral proposition,  that  no  more  equitable  title  is  admissible  in  evi- 
dence in  an  action  of  ejectment,  though  it  be  earlier  in  date, 
to  defeat  a  legal  title.  Did  the  law  which  authorized  this  tax 
sale  overturn  the  settled  principles  governing  the  action  before? 

This  law,  it  is  true,  provides  that  the  deed  shall  convey  to  the 
tax  purchaser  a  good  and  valid  title,  both  in  law  and  equity. 
The  deed,  nevertheless,  did  not,  according  to  all  former  notions 
of  the  law,  convey  any  legal  title.  If  it  is  *claimed.that  it  [65 
does  so  under  this  law,  it  must  bo  because  a  new  description  of 
legal  title  is  here  created,  or  a.  new  principle  introduced  in  the 
law  governing  ejectments.  I  do  not  know  that  in  behalf  of  a 
tax  purchaser  any  unusual  mode  of  interpretation  is  to  bo  adopted 
by  the  court.  This  law,  like  ail  others  of  the  kind,  was  intended 
to  operate  upon  the  land  owned  by  the  tax-payer,  and  liable  to  be 
sold  for  the  tax.  Over  his  title,  both  equitable  and  legal,  it  is 
conceded  the  legislature  had  ample  power  and  control,  and  to  en- 
force the  payment  of  taxes  might  at  any  time,  when  necessary, 
have  sold  it.  Now  it  is  well  known  that  the  legal  title  to  a  large 
body  of  the  land  having  passed  by  grant  from  the  government, 
was  already  vested  in  the  taxpayers;  and  that  a  large  class  of 
cases  existed  in  which  the  legal  title  was  in  one  person  and  the 
equitable  interest  in  another.  In  Nueh  a  state  ot  things  it  was 
natural  enough  for  the  lo^idlature,  intending  to  tax  the  land  and 
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resort  to  the  land  for  payment,  to  insert  a  provision  in  the  law 
that  the  purchaser  should  take  the  title,  both  in  law  and  equity. 
Buch  a  provision  would  be  applicable  in  numerous  cases,  and  likely 
to  stimulate  the  owners,  both  of  the  legal  and  equitable  title,  to  be 
prompt  in  paying  the  taxes. 

Wo  may  give  to  this  tax  law,  then,  a  general  operation,  such  as 
was  doubtless  contemplated  at  the  time  of  its  passage,  without 
construing  it  to  have  introduced  a  new  and  strange  definition  of  a 
legal  title,  or  assumed  to  exercise  control  over  a  legal  title,  while 
it  yet  remained  in  the  United  States,  and  not  subject  to  be  taxed. 

Under  this  view  of  the  tax  law,  according  to  the  provisions  of 
which  the  premises  were  sold,  it  will  appear,  that  there  was  no 
error  in  rejecting  the  tax  deed.  The  judgment,  therefore,  of  the 
common  pleas  is  affirmed. 


66]   ^Patrick  H.  Gary  and  others  v,  John  F.  Mat  and  others. 

A  deed  of  trust  executed  to  indemnify  the  cestui  que  trust  as  a  surety  for  the 
grantor,  the  grantor  being  dead,  the  cestui  que  trust  having  executed  a 
new  note  with  indorsers  and  taken  up  the  old  one,  and  having  assigned 
his  interest  in  the  trust  deed  to  his  indorsers  to  indemnify  them,  and  such 
indorsers  having  been  compelled  to  pay  the  debt,  they  may  pursue  the 
trust-fund  against  the  heirs  of  the  original  grantor,  without  making  his 
personal  representatives,  or  his  widow,  or  the  assignor  of  the  trust-deed, 
parties. 

On  a  bill  of  review,  the  court  will  not  reverse  a  decree  taken  pro  confesso, 
and  where  there  had  been  a  reference  to  a  master  to  state  an  account, 
merely  because  some  irregularity  may  have  occurred  in  not  exhibiting  in 
the  record  the  whole  proof  upon  which  the  master  based  his  report;  but 
to  authorize  a  reversal  of  such  decree,  positive  error  must  appear. 

Notice  of  publication,  if  so  specific  as  to  advise  the  respondents  of  the  nature 
of  their  interest,  sought  to  bo  affected  by  the  proceeding,  is  sufficient. 

Tiixcs  paid  by  a  cestui  que  trust  are  a  lien  upon  the  land,  and  may  be  paid 
out  of  the  trust-fund. 

A  decree  will  not  be  reversed  on  bill  of  review,  because  a  defense  may  have 
existed,  of  which  the  party  neglected  to  avail  himself. 

If  the  debt  is  barred  by  the  statute  of  limitations  at  law,  the  court  will  not  on 
that  account  deprive  the  cestui  qui  trust  of  his  equitable  security,  and 
refuse  to  compel  an  execution  of  the  trust. 
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This  is  a  bill  of  review,  reserved  in  the  county  of  Delaware. 

The  bill  is  filed  to  reverse  a  decree  of  the  court  of  common 
pleas  of  that  county.  The  original  bill  waB  filed  in  that  court  by 
John  F.  May,  of  Yirginia,  on  April  6,  1840,  and  was  in  substance 
as  follows : 

"That  on  or  about  August  7, 1820,  Thomas  E.  Gary,  then  of  the 
Commonwealth  of  Yirginia,  but  since  deceased,  proposed  to  bor- 
row from  the  Bank  of  Virginia,  in  Petersburg,  about  the  sura  of 
$4,000,  which  proposition  was  accepted  by  said  bank,  and  the 
money  loaned  was  secured  to  be  paid  by  one  or  more  negotiable 
notes  signed  by  said  Gary,  as  principal,  and  Edward  H.  Boissean, 
as  his  surety;  that  on  or  about  the  same  August  7,  1820,  the 
*said  Gary,  in  order  to  indemnify  and  save  harmless  the  said  [67 
Boisseau,  on  account  of  his  said  suretyship,  together  with  his  wife 
Rebecca  H.,  executed  a  deed  to  John  W.  Jones,  then,  and  ever 
since  a  non-resident  of  the  State  of  Ohio,  authorizing  and  empow- 
ering the  said  Jones,  in  case  the  money  so  loaned  should  not  be 
paid,  or  the  said  Boisseau  should  be  required  to  pay  the  same  as 
such  surety,  to  sell  the  lands  in  such  deed  mentioned,  and  apply 
the  proceeds  thereof  to  the  discharge  of  said  debt,  which  said 
lands  are  particularly  described,  being  about  1,000  acres  on  Whet- 
stone, and  the  undivided  moiety  of  2,000  acres  on  Mill  creek,  <<  in 
the  county  of  Delaware;"  which  deed  of  trust  was  duly  recorded, 
and  made  part  of  the  bill.  That  the  money  so  loaned  from  said 
bank  remained  unpaid,  until  at  length,  about  sixteen  or  eighteen 
years  ago,  the  said  Gary  died  insolvent,  and  left  the  said  Boisseau, 
bis  surety,  to  provide  the  best  way  he  could  for  the  payment  of 
the  money ;  and  thereupon  a  new  note  was  given  for  said  money 
to  said  bank,  in  which  the  said  Edward  H.  Boisseau  was  principal, 
and  his  brother,  Peter  F.  Boisseau,  first  indorser,  and  the  com- 
plainant second  indorser.  At  length  the  said  Edward  H.  Boisseau 
became  insolvent,  and  about  the  month  of  January,  1829,  the  last* 
mentioned  note  was  protested  for  non-payment,  and  notice  duly 
served  on  complainant  May;  but  by  a  mistake  in  the  notary,  the 
notice  intended  for  his  co-ipdorsers  was  sent  to  a  wrong  post-office, 
and  BO  the  said  Peter  F.  Boisseau  avoided  his  responsibility;  and 
thereupon  complainant  paid  up  said  note  to  said  bank,  with  the 
interest  thereon,  no  part  of  which  has  ever  been  refunded  to  him. 
That  in  order  to  indemnify  May  as  indorser  of  said  note,  the  said 
Bidward  H.  Boisseau  assigned  to  him  his  right  and  claim  under 
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said  deed  of  trust.  That  he  had  in  a  friendly  manner  requested 
the  said  Jones  as  trustee  to  proceed  and  sell  the  said  lands ;  but 
the  said  Jones  refused  to  act  at  all  in  the  premises.  That  ho  had 
expended  large  sums  of  money  in  paying  taxes,  and  other  incum- 
brances on  said  lands.  That  said  Gary  left  Patrick  H.  Gary  *and 
68]  others,'  non-residents  of  the  State  of  Ohio,  *his  heirs  and 
legal  representatives,  having  died  intestate."  The  bill  prayed 
notice  by  publication,  "that  an  account  might  be  stated  and  the 
balance  due  him  ascertained;  that  the  lands  might  be  sold,  and 
out  of  the  proceeds,  the  said  May  paid  his  lawful  demands/'  and 
for  further  relief,  etc. 

The  following  instrument  was  filed  with  the  original  bill,  viz: 
"An  indenture  made  this  August  7,  a.  d.  1820,  between  Thomas 
Edmund  Gary  and  Rebecca  H.,  his  wife,  of,  the  town  of  Peters- 
burg, of  the  first  part;  John  Winston  Jones,  of  Chesterfield,  of  tho 
second  part,  and  Edward  Hill  Boisseau,  of  tho  county  of  Chester- 
field, of  tho  third  part.  Whereas,  the  said  Gary  is  about  to  obtain 
a  loan  or  accommodation  for  the  sum  of  about  $4,000,  from  the 
oflSce  of  discount  and  deposit  of  tho  Bunk  of  Virginia  in  Peters- 
burg, upon  one  or  more  negotiable  notes  to  be  made  by  him,  and 
to  be  indorsed  by  the  said  E.  H.  Boisseau,  for  that  purpose,  which 
loan  it  is  contemplated  and  intended  will  be  continued  for  some 
time,  according  to  the  usages  and  regulations  of  said  bank,  upon 
other  notes  made  and  indorsed  as  aforesaid;  and,  whereas  the 
said  Gary  is  desirous,  and  has  agreed  to  secure  and  save  harmless 
his  said  indorser,  by  conveying  the  property  hereinafter  men- 
tioned in  trust  for  that  purpose.  Now,  this  indenture  witnesseth, 
that  the  said  Gary  and  wife,  in  consideration  of  the  premises,  and 
of  the  sum  of  one  dollar,  the  receipt  whereof,  etc.,  have  granted, 
bargained,  and  sold,  and  do  by  these  presents,  grant,  bargain,  and 
sell  unto  the  said  John  W.  Jones,  tho  lands  and  premises  follow- 
ing, that  is  to  say"  (here  follows  the  description  of  thc^  land). 
"  To  have  and  to  hold  the  said  lands  and  appurtenances,  and  every 
part  and  parcel  thereof,  unto  him,  the  said  John  W.  Jones  his 
heirs  and  assigns,  but  in  trust,  and  upon  condition,  nevertheless, 
that  it  shall  be  lawful  for  the  said  Gary  to  hold,  possess,  and  enjoy 
the  said  lands  and  appurtenances  as  fully  and  efiPoctually  in  all 
respects  as  if  this  conveyance  had  not  been  made,  until  the  said 
69]  Edward  H.  Boisseau  shall  require  *a  sale  thereof  as  herein- 
after provided,  and  whenever  the  said  E.  H.  Boisseau  shall  require 
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the  said  Gary  to  pay  the  said  debt  to  the  Bank  of  Virginia,  or 
otherwise  to  release  him  of  his  responsibility  as  indor^er,  then  if 
the  said  Gary  shall  fail  to  relieve  the  said  Boisseau  from  sach  re- 
sponsibility, it  shall  and  may  bo  lawful  for  the  said  John  W.  Jones 
to  sell  the  said  lands  or  any  part  or  parcels  thereof,  from  time  to 
time,  at  public  or  private  sale  in  such  manner  and  upon  such 
terms  as  he  shall  deem  expedient,  and  out  of  the  proceeds,  after 
paying  all  costs,  charges,  and  expenses,  attending  the  probate 
hereof  and  the  execution  of  the  trusts  above  declared,  to  pay  to 
the  said  bank  whatever  may  be  due  from  the  said  Gary  for  which 
the  said  E.  H.  Boisseau  may  be  responsible  as  his  indorser  as 
aforesaid,  and  also  pay  to  him  whatever  amount  he  may  have  paid 
by  reason  of  his  said  indorsations,  together  with  all  customary 
expenses  of  discount,  interest,  and  charges  of  protest  and  suit,  if 
any  there  be,  so  as  wholly  and  fully  to  indemnify  and  save  harm- 
less  the  said  E.  H.  Boisseau  from  any  and  all  loss  on  account  of 
any  indorsation  of  any  note  or  notes  of  the  said  Gary,  negotiable 
at  the  said  office  of  the  Bank  of  Virginia,  and  the  surplus,  if  any, 
to  the  said  Gary;  and  it  is  distinctly  understood  and  agreed  be- 
tween the  parties,  that  the  said  Jones  is  to  have  the  power  of 
appointing  one  or  more  attorneys  in  fact,  for  the  purpose  of  exe- 
cuting the  trusts  herein  confided  to  him,  in  as  full  and  ample 
manner  as  he  could  in  proper  person ;  but  no  public  sale  of  the 
lands  aforesaid  shall  be  made  unless  at  the  town  of  Columbus,  or 
in  the  county  of  Delaware,  in  the  State  of  Ohio,  and  the  said  Gary 
for  himself  and  his  heirs,  the  lands  and  appurtenances  aforesaid, 
unto  the  said  John  W.  Jones,  his  heirs  and  assigns,  for  the  pur- 
poses and  upon  the  conditions  hereinbefore  declared,  shall  and 
will  warrant,"  etc. 

On  the  back  of  this  instrument  is  the  following  indorsement, 
viz: 

"John  P.  May,  having  become  my  indorser  for  the  debt  within 
♦mentioned,!  assign  my  claim  under  this  deed  to  him  for  his  [70 
indemnity.  (Signed,)  Edward  H.  Boisseau." 

At  the  April  term  of  the  court  of  common  pleas,  1840,  it  was 
"ordered  that  notice  of  the  pendency  of  the  suit  and  of  the  sub« 
stance  of  the  bill  and  prayer  thereof  be  published  for  six  conse« 
cutive  weeks  in  the  Olentangy  Gazette,"  etc. 

At  the  June  term,  1840,  the  following  entry  was  made:  "Proof 
of  publication  made  herein  as  per  file  and  cause  continued." 
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The  following  is  the  notice  published  uoder  the  above  order : 
**John  W.  Jones,  Patrick  Gary"  (and  others,  the  defendants), 
"are  hereby  notified  that  on  April  7,  a.  d.  1840,  John  F.  May,  of 
the  commonwealth  of  Virginia,  filed,  in  the  court  of  common  pleas 
of  the  county  of  Delaware  and  State  of  Ohio,  a  bill  in  chancery, 
wherein  they  are  defendants,  the  object  and  prayer  of  which  bill 
is  to  enforce  the  sale  of  certain  lands  described  in  a  deed  dated 
August  7,  1820,  made  by  Thomas  E.  Gary  and  wife  to  said  Joha 
W.  Jones  and  others,  and  duly  recorded  in  said  Delaware  county, 
and,  out  of  the  proceeds  of  said  sale,  to  refund  to  said  May,  certain 
moneys  paid  by  said  May  in  behalf  of  said  Gary;  and  the  said  de« 
fendants  are  further  notified  that  unless  they  appear  and  plead, 
answer,  or  demur  to  said  bill  within  sixty  days  after  the  next 
term  of  said  court,  the  said  complainant,  at  the  term  next  after  the 
expiration  of  said  sixty  days,  will  apply  to  said  court  to  take  the 
matters  of  said  bill  as  confessed,  and  to  decree  thereon  accordingly, 
''April  10.  P.  B.  Wilcox,  Sol.  for  CompV$r 

There  is  indorsed  on  this  notice,  under  date  of  June  10,  1840,  a 
certificate  of  publication  signed  '*  A.  Thompson,"  with  the  follow* 
ing  entry  thereunder,  viz :  *<  Sworn  and  subscribed  before  mo,  June 
17,  1840.    S.  Finch,  master." 

71]  *At  the  September  term  of  said  court  in  1840,  it  was  "or- 
dered that  the  bill  be  taken  as  confessed,  and  the  court  being  ad- 
vised in  the  premises,  do  find  the  equity  of  the  case  with  the  com- 
plainant, and  thereupon  it  is  ordered  and  decreed  that  this  cause 
stand  referred  to  S.  Finch,  Esq.,  roaster  commissioner  of  this 
court,  to  state  an  account  and  report  the  amount  due  to  said  com- 
plainant," and  to  cause  the  premises  in  the  bill  described,  to  be 
appraised  "  as  upon  executions  at  law,"  etc. 

At  the  April  term,  1841,  the  master  reported  that  there  was  due 
the  complainant  on  April  10, 1841,  (7,711.88,  and  that  on  the  same 
day  there  was  duo  to  complainant  on  account  of  money  paid  for 
taxes  on  the  land,  $363,  together  with  his  appraisement  made  part 
of  his  report;  whereupon,  it  was  ordered  "  that  said  report  bo  in 
all  things  confirmed,  and  that  unless  the  said  sum  of  1(8,074.88  be 
paid  in  ten  days,  the  master  should  proceed  to  sell  the  lands  as 
upon  executions  at  law. 

Among  the  files  is  a  paper  purporting  to  be  an  affidavit  of 
** George  W.  Stainback,"  not  signed  by  any  one  except  "Stephen 
G.  Wells,  mayor,"  made  in  the  town  of  Petersburg,  Virginia,  in 
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reference  to  notes  execnted  by  Gary  and  others,  to  the  Bank  of         ,  \  g^- 
Virginia,  under  date  of  October  17,  1840.     Also,  another  paper  ^. 

Signed  in  like  manner  by  said  Wells,  purporting  to  be  the  affidavit  V 

of  John  P.  May,  the  complainant,  under  the  same  date,  "that  th«  j 

statement  of  Stain bac^k  is  trae  to  the  best  of  bis  knowledge  and  .  -g 

recollection,"  and  that  he,  through  his  agents,  had  paid  taxes,  etc., 
which  ho  desired  to  charge  to  the  proper  parties  in  his  case  then 
pending.     Also,  a  receipt  signed  "Demas  Adams,"  for  money  re-  ,,: 

ceivod  from  "  W.  Thomas"  for  certificates  of  tax  purchases  of  lands 
in  Union  county,  transferred  to  "  Lyne  Starling,  Jr.,"  with  the 
following  certificate,  signed  "  L.  Starling,  Jr.,  vib:  "The  above 
tax  titles  were  purchased  jointly  by  Thomas  H.  Baily  and  myself, 
and  $330.11^  was  paid  by  Wray  Thomas,  as  agent  of  Baily, 
Auguflt  27,  1839."  Also,  what  purports  to  be  a  receipt  for  taxes 
on  the  same  lands,  from  Lyne  Starling,  *Jr,for  the  years  [73 
1839  and  1840,  signed  "A.  Pollock,  T.  TJ.  C,"  and  dated  "Marys- 
ville,  November  28, 1840."  These,  and  the  deed  above  set  forth, 
were  all  the  evidence  in  the  case.  None  of  these  papers  have  any 
other  authentication. 

The  following,  in  substance,  are  assigned  as  errors  in  the  orig- 
inal proceedings,  viz: 

!•  That  the  personal  representative  of  Gary  was  not  a  party.  * 

2.  That  E.  H.  Boisseau  was  not  a  party. 

3.  That  the  widow  of  Gary  was  not  a  party. 

4.  That  the  demand  was  stale,  and  barred  by  the  statute  of  lim- 
itation, of  both  Yirginiaand  Ohio. 

5.  That  it  is  not  alleged  that  Gary,  in  fact,  borrowed  any  money 
from  the  Bank  of  Virginia. 

6«  That  it  appears  by  said  bill,  that  said  deed  contained  only  a 
naked  power  to  sell,  which  was  revoked  by  the  death  of  Thomas 
B.  Gary. 

7.  That  it  is  not  alleged,  that  the  deed  was  ever  delivered  to,  or 
the  trust  accepted  by  Jones. 

8.  That  it  is  not  alleged,  when  the  as6is:nment  was  made,  from 
Boisseau  to  May,  and  no  proof  of  its  execution. 

9.  That  there  was  no  proof  of  the  execution  of  the  deed. 

10.  That  the  deed  and  its  condition  are  variant  from  the  alle- 
gations of  the  bill. 

11.  That  it  is  not  alleged  that  Boisseau  or  May  ever  required 
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Oary,  or  his  personal  representative,  to  pay  the  debt  to  the  baqk, 
or  otherwise  release  them,  or  that  they  refused  to  do  so. 

12.  That  it  is  not  alleged  that  Boisseaa  had  not  been  paid,  or 
otherwise  indemnified. 

13.  That  the  claim  was  never  liquidated  against  Boisseaa  nor 
Gary's  estate. 

14.  That  the  sum  paid  by  May  to  the  bank  is  not  stated,  nor  is 
the  amount  of  the  notes  given  to  the  bank. 

15.  That  no  time  is  alleged  when  the  notes  of  Gary  and  Bois- 
eeau,  or  of  Boisseiau  and  May,  were  taken  up. 

78]    *16.  That  it  is  not  alleged   that  Gary's  administrator  had 
not  assetA. 

17.  That  the  bill  is  generally  uncertain  in  all  its  material  al- 
legations, and  is  devoid  of  equity. 

18.  That  there  are  no  sufficient  allegations  nor  proofs  on  which 
an  account  could  bo  stated,  or  a  decree  founded. 

19.  That  there  is  no  prayer  in  the  bill  for  answer  from  the  de- 
fendants. 

20.  That  there  was  no  publication  of  notice,  or  proof  thereof, 
of  the  pendency  of  the  suit,  and  of  the  substance  and  prayer  of 
the  bill. 

21.  That  there  were  no  facts  in  the  bill  on  which  the  master 
could  state  an  account,  nor  was  he  directed  to  take  proof;  yet  he 
admitted  ex  parte  statements  of  the  plaintiff  and  others,  without 
authentication,  as  the  basis  of  his  report. 

22.  That  the  master's  report,  and  the  decree,  allowed  May  in- 
terest on  the  notes  said  to  have  been  substituted  for  Geary's. 

23.  That  the  report  and  decree  allowed  May  $363  fof  taxes 
paid  without  any  prayer  therefor  in  the  bill,  or  proof  of  their  pay- 
ment. 

24.  That  the  defendants  were  not  called,  or  defaulted  in  court. 

25.  That  the  prayer  of  the  bill  and  final  decree  are  not  in  con- 
formity with  the  case  made  in  the  bill. 

26.  That  the  decree  does  not  direct  execution  of  the  trust,  ac- 
cording to  the  terms  of  the  deed. 

27.  That  the  decree  was  not  made  against  any  specific  person 
whose  duty  it  was  declared  to  be  to  pay  the  money  mentioned  in  it. 

28.  That  the  deed  makes  no  provision  for  any  disposition  of  any 
surplus  that  might  arise  from  the  sale. 

29.  The  general  error. 
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To  the  bill  of  review  the  defendants  demur,  and  the  case^is  [74 

reserved  for  decision  here  on  the  issne  raised  by  the  denqarrer. 

T.  EwiNO  and  Smyths  &  Spraoue,  for  complainants  in  review :  ] 

The  following  aothorities  are  relied  on  by  the  complainants  in  J 

review,  in  support  of  the  principal  points  in  the  case,  viz:  I 

1.  The  objections  for  want  ot'  parties.  Story's  Eq.  PI.  (1  ed.)  i 
74 ;  7  Cranch,  69  ;  Story's  Eq.  PI.  66,  137, 155, 161, 162 ;  Powell  on  1 
Mort.  815,  816,  824,  825 ;  1  Atk.  487  ;  8  Ohio,  379 ;  4  Porter,  245 ;  ;] 
5  Ohio,  204,  248;  6  Ohio,  555  ;  Story's  Eq.  PI.  148,  n. ;  Story's  '\ 
'Eq.  Jur.  306;  Story's  Eq,  PI.  76.  77;  3  Munf.  29;  2  Atk.  234; 
Story's  Eq.  PL  87,  168,  n.  2. 

2.  Total  want  of  equity  in  the  case  (being  objections  10  and  11) 
in  the  construction  of  the  deed.  1  Story's  Eq.  Jur.  114;  Sng.  on 
Vend.  66,  97,  393 ;  4  Kent's  Com.  319 ;  Sng.  on  Vend.  13,  21 ;  2 
Black.  Cora.  154;  1  Atk.  376;  1  Vor.  83;  Sug.  on  Vend.  44,  209, 
210,  213,  228,  241,  242,  263,  264,  267 ;  4  Kent's  Com.  333 ;  lb.  310, 
311 ;  2  Hen.  &  Munf  95. 

3.  The  absence  and  insufficiency  of  notice  of  the  pendency  of 
the  original  proceedings.  Swan's  Stat.  701;  1  Cow.  711 ;  6  Wheat. 
119;  iHill,  (N.  T.)  141. 

4.  That  the  decree  was  rendered  without  proof.  Bank  of  the 
United  States  v.  Ritchey  et  al  ,  7  Pot.  128  ;  7  Leigh,  271 ;  4  Hen. 
A  Munf.  476 ;  1  Hopk.  471 ;  2  Ohio,  381 ;  lb.  415,  420;  Ara.  Ch. 
Big.  205;  2  Bligh,  170 ;  Chit.  Ind.  956;  1  A.  K.  Marsh.  325;  3 
Johns.  Ch.  595  ;  4  Mad.  379  ;  5  Johns.  Ch.  449 ;  Halst.  Dig.  173 ; 
1  Paige,  648;  2  Dess.  629;  3  Johns.  Ch.  115;  3  Litt.  339;  10 
Wheat.  188  :  3  Stew.  243  ;  1  Root,  273,  466,  521 ;  10  Ter.  41. 

5.  General  uncertainty  of  the  bill,  and  want  of  material  allega- 
tions.    2  Bibb,  4  ;  lb.  26  ;  4  Ohio,  321 ;  3  Dana,  179 ;  Story's  Eq. 
PI.  210;  8  Ves.  Jr.  398;  lb.  401 ;  Story's  Eq.  PI.  206^  sec.  241; 
Story's  Eq.  PI.  24;  lb.  28,  206,  210,  218;  2  Atk.  *632;  16    [76 
Wend.  460  ;  1  Vt.  312 ;  10  Mass.  458 ;  12  Mass.  461 ;  4  Day,  395 
4  Johns.  Ch.  521 ;  1  Rice's  Eq.  13  ;  Story's  Eq.  PI.  213,  214,  219 
220;  7  Wheat.  522 ;  1  Bland,  248,  255  ;  4  Call,  361 ;  12  Pick.  55 
3  Ohio,  62 ;  6  Cow.  37 ;  8  Gill  &  Johns.  171  ;  2  A.  K.  Marsh.  317 
10  Wheat.  181 ;  3  Ves.  343 ;  6  Munf.  20 ;  4  Dana,  624 ;  1  Root, 
273 ;  lb.  466,  521 ;  10  Yer.  41  ;  3  Ter.  81. 

6.  Stateness  of  the  demand  and  statutes  of  limitation.  Story's 
Eq.  PI.  389 ;  lb.  378,  379,  390,  485,  n, ;  3  Atk.  225  ;  4  Ves.  479  j 
19  Ves.  180  ;  1  Bibb,  73 ;  7  Paige,  198 ;  lb.  373 ;  6  Johns.  Ch.  621 ; 
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lb.  551,  552;  7  Johns.  Ch.  283 ;  4  Wash.  C.  0.  631 ;  3  Brown,  640  ; 

9  Pet.  405 ;  lb.  416  ;  13  Pet.  381 ;  1  McL.  105,  160  ;  10  Pet.  177  ; 

10  Ohio,  24;  10  Wheat.  152;  5  Johns.  Ch.  184;  2  Story's  Bq.  Jar. 
735 ;  736,  and  notes ;  7  Tor.  222  ;  8  Yer.  238 ;  1  Hill's  N.  Y.  55  ; 
3  Ohio,  276;  5  Wend.  85 ;  3  Cow.  272 ;  6  Cow.  297;  11  Johns.  409 ; 
15  Johns.  241;  1  Johns.  580;  3  I.  Con.  322;  4  Johns.  41;  11 
Ohio,  341 ;  7  Wend,  94 ;  9  Dana,  139 ;  10  Yer.  350 ;  8  Porter,  211 ; 
8  Paige,  195;  3  McCord's  Ch.  428;  7  Johns.  Ch.  Ill;  3  Johns. 
Cas.  170 ;  1  Bald.  394. 

Swan  &  Andrews,  and  P.  B.  Wilcox,  for  defendants  in  review, 
cited  the  following  cases: 

David  V,  Graham,  2  Har.  &  Gill,  94;  3  Barb.  &  Har.  Dig.  100; 
Story's  Bq.  PL,  sees.  175,  179;  3  P.  Wms.  333,  n.;  2  Brown's  Oh. 
276,  279 ;  Slaughter  v,  Foust  et  al.,  4  Blackf.  379 ;  3  Pow.  on  Mort., 
Rand's  ed.  969;  Bradshaw  v.  Outram,  13  Yes.  239;  Daniel  v. 
Skipwith,  2  Brown's  0.  C.  155;  3  P.  Wms.  311,  n.;  5  fiq.  Ab. 
119;  Story's  Eq.  PI.,  sees.  1,  231,  329,  212;  Thomas  ».  Harvoy*8 
Heirs,  10  Wheat.  146;  Whiting  et  al.  t;.  Bank  United  States,  13 
Pet.  14;  Dias  »•  Burchard,  10  Paige,  445;  Crane  v.  Doming,  7 
Conn.  387;  Story's  Eq.  PI.,  sec.  74,  (a)  3  od.;  lb.,  sec.  237;  Sanford 
V,  McLean,  3  Paige,  117;  Niomcowicz  v.  Grahn,  lb.  614;  Capes  9. 
Middleton,  Tar.  &  Russ.  229;  King  v.  Baldwin,  2  Johns.  Ch.  554  ; 
Polk  1^.  Gallant,  2  Dev.  &  Bait.  395;  Thompson  v.  McDonald,  lb. 
76]  463;  *story'8  Eq.  PL,  sec.  191;  Whitney  v,  McKinnoy,  7 
Johns.  Ch.  144;  Trecothiek  v.  Austin,  4  Mason,  16;  Miller  v.  Bear, 
3  Paige,  468;  Fenton  v.  Hughes,  7  Ves.  287;  Whitworth  v.  Davis, 
1  Vee.  &  Bea.  546;  Lockwood  et  al.  v.  Wildman  et  al.,  13  Ohio, 
430;  Mitchell  r.  GaEzam  et  al.,  12  Ohio,  315,  335;  Sheets  t;.  Bald- 
win, 12  Ohio,  120;  Knapp  v.  Alvord,  10  Paige,  205;  Maddox  v* 
Jackson,  3  Atk.  406;  Angerstein  t?.  Clark,  3  Swanst.  147;  Cock- 
barn  v.  Thompson,  16  Ves.  326;  11  Conn.  160;  8  Dana,  284;  1 
Johns.  Ch.  11;  1  Hopk.  Ch.  471;  Mitford,  130,  n.  1. 

Bead,  J.  Out  of  abundant  caution  twenty-nine  errors  have 
been  assigned  in  this  case.  All  that  are  material  to  be  considered 
will  come  under  one  of  the  following  heads : 

I.  Lack  of  proper  parties. 

II.  Want  of  due  notice  and  proof  of  publication,  to  bring  the 
respondents  into  court. 

III.  Want  of  proof  to  austain  the  decree. 
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Before  considering  these  points  it  may  be  remarked  that  if  the 
iacts  sot  forth  in  the  bill  are  true,  and  the  proper  parties  were  be- 
fore the  coart,  the  decree  was  properly  rendered. 

1.  It  is  claimed  that  the  personal  representative  of  Gary  should 
have  been  made  a  party.  Gary  died  in  Virginia  and  had  no  per- 
Bonal  representative  in  Ohio.  If  necessary,  one  might  have  been 
appointed.  But  in  this  case  the  heirs  only,  and  not  the  personal 
representative,  bad  an  interest  in  the  land  sought  to  be  subjected. 
It  is  true  that  where  the  realty  is  charged  with  incumbrances 
which  should  be  discharged  out  of  the  personal  estate,  and  suit  is 
brought  to  enforce  payment  out  of  the  realty,  the  heir  has  the 
right  to  demand  that  the  personal  representative  should  bo  made 
a  party  to  such  proceeding  to  determine  the  question  of  assets, 
which  should  be  first  applied.  But  when  the  really  is  primarily 
liable  and  the  creditor  is  authorized  to  look  directly  to  that,  it  is 
only  necessary  to  make  the  heir,  or  real  representative,  a  party. 

In  this  case,  a  deed  of  trust  was  executed  to  Jones  *with  au-  [77 
thority  to  sell  the  land  thus  conveyed  to  protect  Boisseau,  security 
for  Gary  in  the  sum  of  $4,000  to  the  Bank  of  Virginia.  This  is  a 
trust  coupled  with  an  interest.  If  Gary  did  not  pay  this  debt, 
Boisseau,  the  cestui  que  trust,  was  authorized  to  direct  Jones,  the 
trustee,  to  sell  the  land  in  such  manner  as  be  might  deem 
expedient  to  raise  money  for  its  discharge.  The  land,  by  the  ex- 
press terms  of  the  deed  of  trust,  was  the  fund  out  of  which  the 
debt  was  to  be  discharged.  Boisseau  was  not  bound  to  look  else- 
where, nor  could  the  hei  r  compel  him  to  seek  satis&ction  out  of 
the  personal  assets  of  Gray.  By  the  terms  of  the  deed,  Boisseau 
had  the  right  to  demand  a  sale  of  the  land  on  failure  of  Gary  to 
pay,  and  direct  the  proceeds  to  be  applied  to  discharge  the  debt 
of  the  bank.  Without  having  first  discharged  such  debt  himself, 
under  these  circumstances,  he  would  have  had  no  claim  against 
the  personal  assets,  and  it  would  not  be  contended  that  if  he  had 
filed  a  bill  to  compel  an  execution  of  the  trust,  before  he  bad  paid 
the  debt  to  the  bank,  that  he  could  properly  have  made  the  per- 
sonal representative  a  party.  Indeed,  under  no  circumstances 
was  Boisseau  compelled  to  look  for  indemnity  to  any  other  source 
than  the  land  thus  conveyed  in  trust.  Hence,  it  was  not  neces- 
sary, and  would  not  have  been  proper,  to  have  made  the  personal 
representative  a  party  in  a  suit,  brought  to  subject  the  land 
merely.  But  it  is  contended  that  the  personal  representative 
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should  havo  been  made  a  party,  because  perhaps,  be  had  dis- 
charged the  debt  ia  whole  or  in  part,  out  of  the  personal  assets. 
If  such  bad  been  the  fact,  the  heir  might  havo  shown  such  pay- 
ment, in  whole  or  in  part,  to  discharge  the  trust  wholly  or  pro 
tanto.  That  is  mere  payment,  and  the  evidence  of  it  could  be 
produced,  as  well  by  the  heir  as  the  administrator.  But  it  is  said 
if  an  administrator  had  been  appointed  in  Ohio,  he  must  ha^o  had 
notice,  and  in  the  rightful  discharge  of  his  duty,  must  have  had 
communication  with  the  administrator  in  Virginia,  which  would 
have  brought  home  to  the  absent*  parties,  actual  notice  of  the 
78]  pendency  of  this  suit.  This  reasoning  is  not  valid,  ^because 
if  the  administrator  was  not  a  necessary  party,  from  the  nature 
of  the  interest  involved  in  litigation,  the  law  neither  directs  nor 
permits  the  appointment  of  an  administrator,  and  the  making  * 
him  a  party  to  a  suit,  for  the  purpose  of  more  certainly  bringing 
home  notice  of  its  pendency  to  absent  parties. 

But  it  is  assigned  for  error  that  Boisseau  was  not  a  party. 
Gary* died  insolvent,  without  having  paid  the  debt,  and  left  Bois- 
seau, his  security,  to  pay  it  as  hq  best  might.  Boisseau  gave  a  new 
note  to  the  bank,  with  his  brother,  Peter  P.  Boisseau,  and  May, 
the  complainant,  as  indorsers.  Boisseau  became  insolvent;  his 
brother  was  discharged  for  want  of  proper  notice  to  charge  him 
as  indorser,  and  the  whole  debt  fell  upon  May,  the  complainant 
in  the  original  bill.  May  discharged  this  debt,  which  was  about 
$5,000. 

Boisseau  had  assigned  to  him,  as  indemnity,  his  entire  interest 
in  the  deed  of  trust  to  Jones.  Boisseau  thus  parted  with  his  entire 
interest  in  said  trust,  and  May  paid  the  whole  debt,  for  which 
Boisseau  was  liable  to  the  Bank  of  Virginia.  Why  then  should 
Boisseau  be  made  a  party  to  a  proceeding  instituted  by  May  to 
indemnify  himself  out  of  the  proceeds  of  the  sale  of  the  land,  by 
enforcing  the  trust?  Boisseau  had  no  interest  in  the  matter,  fur- 
ther than  that  May  should  be  paid  out  of  the  land.  This  would 
discharge  Boisseau  from  any  liability  to  May,  his  accommodation 
indorser.  Now,  it  appears  from  the  record,  that  Boisseau  was 
insolvent;  that  May  paid  the  debt;  and  that  Boisseau  had  as- 
signed to  him  his  entire  interest  in  the  deed  of  trust.  What,  then, 
is  there  in  all  this  that  would  require  Boisseau  to  be  made  a  party 
in  a  proceeding  to  sell  these  lands?  It  is  said  that  there  were 
'Oertain  contingencies,  upon  which  the  right  to  sell  depended ;  suoh 
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as  that  Gary  must  have  failed  to  pay,  etc.  It  is  sufficient  to  say, 
upon  this  point,  that  all  the  contingencies  have  happened  in  the 
fact  that  all  failed  to  pay  the  debt  who  were  originally  bound, 
and  that  it  has  been  discharged  in  full  by  May,  and  he  is  the  only 
party  directly  interested  in  enforcing  indemnity  to  himself  out 
of  the  land.  But  ib  is  urged  that  ^perhaps  Boisseau  has  [79 
paid  May,  and  therefore  has  an  interest  in  the  trust  fund,  and 
hence  should  be  made  a  party.  The  record  shows  that  Boisseau 
was  insolvent,  and  that  May  paid  the  whole  debt,  and  that  no  part 
of  it  had  been  refunded  to  him.  Hence,  Boisseau  had  no  interest 
whatever  under  this  trust  deed,  and  it  was  not  necessary  to  make 
him  a  party.  He  had  assigned  his  whole  interest  to  May.  The 
case  of  Johnson  v.  Hart,  referred  to  in  3  Johnson's  Cases,  is  not 
like  the  present.  There  Hart  took  an  assignment  of  a  note  and 
mortgage  for  a  larger  sum,  to  secure  the  payment  of  a  less  sum ; 
hence,  Johnson  was  entitled  to  the  surplus,  and  was  a  necessary 
party. 

It  is  said  that  the  widow  of  Gary  should  have  been  made  a 
party,  as  she  has  a  dower  interest  in  the  land.  It  is  sufficient 
answer  to  that,  that  if  she  has  such  dower,  it  is  not  affected  by  this 
decree,  and  she  is  at  full  liberty  to  file  her  bill  to  have  dower  as- 
signed, or  to  pursue  any  other  interest  she  may  have.  It  is  not 
necessary  to  open  up  this  decree  to  permit  her  to  pursue  her  equity. 

We  find,  then,  no  want  of  proper  parties. 

2.  As  to  notice  add  proof  of  publication.  There  is  proof  of 
publication ;  but  it  is  contended  that  the  notice  itself  is  not  suf- 
ficiently full  and  accurate.  *  We  regard  it  sufficient  under  the 
statute.  It  certainly  contains  a  "  summary  statement  of  the  object 
and  prayer'*  of  the  bill,  sufficient  to  put  the  respondents  upon  in- 
quiry, and  advises  them  as  to  what  interest  of  theirs  is  sought  to 
be  affected  by  the  proceeding. 

3.  As  to  the  proofs  upon  which  the  decree  was  rendered.  The 
bill  was  taken  as  confessed,  the  trust  deed  exhibited,  and  the  cause 
referred  to  a  master  to  take  an  account.  The  report  was  made 
and  confirmed  by  the  court.  We  are  not  advised  upon  what  evi- 
dence the  master  made  up  his  report.  But  the  amount  was  found 
by  the  master,  and  decreed  by  the  court.  It  was  the  duty  of  the 
court, — and  the  presumption  is  that  the  court  performed  its  duty 
—not  to  render  a  decree  except  on  satisfactory  testimony.  At  all 
events,  we  are  not  disposed  to  inquire,  upon  bill  of  review,  into 
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SO]    all  the  "^small  details  of  practice.    Unless  it  appear  from  the 
record  that  error  has  been  committed,  we  will  not  presame  it. 

It  is  urged  as  error  that  taxes  paid  by  May  upon  the  land  have 
been  allowed  when  not  claimed  in  the  bill.  A  claim  for  taxes 
paid  is  made  in  the  bill.  Bat,  at  all  events,  taxes  are  a  lien  upon 
the  land,  which  are  entitled  to  be  discharged  out  of  the  proceeds 
of  sale,  whether  specified  in  the  bill  or  not. 

It  is  argued  that  the  original  debt  is  barred  by  the  statute  of 
limitations,  and  therefore  that  equity,  in  analogy  to  the  law,  will 
not  enforce  the  trust  deed  executed  as  indemnity.  The  deed  it- 
self is  valid,  and  in  full  force.  The  right  to  enforce  it  is  perfect. 
The  cestui  que  trust  has  paid  the  money  for  which  it  was  executed 
as  tin  indemnity.  But  it  is  said  that,  because  at  law  he  could  not 
sue  for  and  recoverthe  money  which  he  has  paid  for  the  use  of 
another,  a  court  of  chancery  will  not  enforce  his  equitable  rights. 
This  is  a  most  unreasonable  defense,  and  without  ibundution  in  a 
court  of  equity.  The  statute  bars  the  debt  at  law,  from  the  na- 
ture of  the  evidence  to  support  it.  But,  as  cestui  que  tmst,  he  has 
an  equitable  interest  in  lands  conveyed  in  trust  as  an  indemnity, 
and  it  is  contended  that  the  trust  will  not  be  enforced  because  an 
action  is  barred  at  law  by  the  statute  of  limitations.  It  has  been 
held  in  Connecticut,  that  where  there  are  two  securities  for  the 
same  debt,  the  one  of  which  is  barred  at  law,  and  the  other  not, 
the  latter  may  be  pursued  in  a  court  of  equity.  Equity  will  not 
deprive  a  cestui  que  trust  of  rights  which  have  attached  under  a 
trust  deed,  because  such  interest  could  not  be  pursued  in  a  court 
of  law  in  consequence  of  the  statute  of  limitations.  To  do  so, 
would  be  to  compel  a  cestui  que  trust  to  yield  up  an  interest  held 
as  indemnity,  without  satislaction,  and  would  deprive  him  of  an 
equity  which  controls  the  legal  estate,  to  confer  it  upon  another 
without  consideration. 

But  if  the  respondents  had  a  defense  to  the  bill  upon  this  or  any 
other  ground,  they  should  have  appeared  and  applied  to  have  had 
81]  the  decree  opened  up  under  the  statute.  All  ^we  look  to, 
upon  bill  of  review,  is  to  ascertain  whether  there  is  error  in  the 
record.  It  is  no  ground  to  support  a  bill  of  review,  that  a  good 
defense  might  have  been  made,  but  was  neglected. 

So  far  as  appears  from   the  record  in  this  case,  we  have  npt 
been  able  to  detect  any  error  which  would  authorize  a  reversal  of 
the  decree.    Demurrer  sustained  and  bill  dismissed. 
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The  P0BT8M01TTH  Insuhance  Co.  v.  John  T.  Bbazee  and  others. 

Abandonment  is  not  always  necessary  in  cases  of  salvage  or  total  loss. 

Upon  such  loss,  the  sum  insured  in  a  valued  policy  is  the  measure  of  damages, 
and  is  not  to  be  reduced  on  account  of  any  expenses  required  in  the  man- 
agement and  sale  of  the  damaged  property. 

This  is  a  writ  of  error,  directed  to  the  coart  of  common  pleas 
of  Scioto  county. 

The  actioD  in  the  court  below  was  assumpsit,  on  a  policy  of  in- 
surance, and  upon  the  trial  before  the  court,  on  an  agreed  case^. 
the  court  found  due  to  the  plaintiff,  now  defendant  in  error, 
91,556.20,  whereupon  the  defendant  below  moved  the  court  for  a 
new  trial,  for  the  reason,  first,  that  the  court  erred  in  finding  for 
the  plaintiff,  and,  second,  in  finding  the  amount.  But  the  court 
overruled  the  motion  for  a  new  trial  and  rendered  judgment  for 
the  sum  above  stated,  to  reverse  which,  this  writ  is  prosecuted. 

The  following  is  the  agreed  statement  of  facts. 

It  is  agreed  by  the  parties,  that  plaintiffs  are  residents  of  Lan- 
caster, Ohio;  that  the  office  of  defendant  is  kept  at  Portsmouth, 
Ohio,  where  her  directors  reside. 

That  the  defendant  executed  and  delivered  to  plaintiffs,  a  marine 
policy,  dated  February  17,  1846,  on  1,935  barrels  of  *flour ;  [83 
two  hundred  and  fifty-throe  of  which  were  on  flat-boat  No.  21,  and 
the  residue,  sixteen  hundred  and  eighty- two  barrels,  on  flat-boat 
No.  27. 

That  the  flat-boats  Nos.  21  and  27,  above  mentioned,  were  the 
property  of  Smith  &  Davis,  of  Portsmouth,  Ohio,  who  had  con- 
tracted with  plaintiffs  to  freight  said  cargoes  (which  where  the 
property  of  plaintiffs)  therein,  from  Portsmouth  aforesaid  to  New 
Orleans,  at  forty-five  cents  per  barrel  freight. 

That  said  cargoes  were  consigned  to  Martin  &  Bogers,  of  New 
Orleans,  with  directions  to  them  to  re-hi  p  the  same  to  Clement 
Wyllis,  of  Boston,  in  the  State  of  Massachusetts,  unless  upon  their 
arrival  in  New  Orleans,  said  consignees  could  sell  said  cargoes  at 
94.50  per  barrel,  with  the  addition  of  the  above-mentioned  freight 
and  the  commission  for  selling,  of  which  instructions  it  is  not  ad- 
mitted by  defendant  that  she  had  notice  until  after  the  happening 
of  the  loss  hereinafter  mentioned. 
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That  the  protest  under,  date  of  March  10, 1846,  signed  and  sworn 
to  by  Chauncey  Shaw,  captain,  and  by  the  rest  of  the  crow  of  said 
boat,  states  traly  the  time,  place,  cause,  and  consequences  of  the 
wrecking  of  the  above-mentioned  flat-boat  No.  27. 

That  by  reason  of  the  steamer  Torktown  running  into  said  flat- 
boat  No.  27,  said  flat  became  and  was  thereby  destroyed  for  all 
purposes  of  navigation.  That  after  said  cargo  was  taken  out  of 
the  river,  as  in  said  protest  is  stated,  the  said  Shaw  sold  twenty- 
five  barrels  thereof,  to  pay  expenses,  for  $81.25,  and  as  soon  as 
practicable  shipped  the  residue  of  said  cargo  to  New  Orleans 
(the  nearest  and  best  place  for  the  sale  of  such  damaged  cargo), 
on  four  steamboats.  That  as  each  of  the  steamboats  aforesaid  ar- 
rived at  New  Orleans  and  landed  the  flour,  Martin  &  Rogers,  the 
consignees  thereof,  caused  the  same  to  be  appraised,  advertised, 
and  sold  to  the  best  advantage,  for  the  benefit  of  all  concerned,  at 
the  tiroes,  for  the  sums,  and  under  the  circumstances  stated  in  the 
papers  filed  herewith. 

83]  *That  by  reason  of  the  wrecking  of  said  boat,  said  cargo 
was  submerged  in  the  Mississippi  river,  as  in  said  protest  is  stated ; 
that  the  price  of  sound  flour  at  the  port  of  New  Orleans,  upon  the 
arrivals  of  said  cargo,  was  as  in  said  appraisements  is  stated,  and 
that  by  reason  of  said  flour  being  damaged  as  aforesaid,  it  became 
necessary  for  the  interest  of  all  concerned,  that  the  same  should 
be  sold  as  soon  as  practicable.  That  said  flat-boat  No«  27  would 
have  arrived  at  New  Orleans  within  ten  or  fifteen  days  from  the 
time  of  the  disaster,  had  not  that  disaster,  nor  any  other  after  that 
time,  occurred.  That  had  said  fiat-boat  arrived  at  New  Orleans 
without  accident,  the  price  of  sound  flour,  when  she  would  so  have 
arrived,  was  less  in  that  market  than  the  price  at  which  the  con- 
signees were  authorized  to  sell  the  flour  by  the  instructions  afore- 
said. That  plaintiffs  have  not  paid  to  Davis  &  Smith  the  freight 
upon  the  cargo  in  boat  No.  27,  nor  any  part  thereof,  and  Davis 
&  Smith  do  not  claim  that  freight  has  been  earned,  or  that  plaint- 
iffs are  under  any  liability  to  them  by  reason  of  said  contract. 

That  the  gross  proceeds  of  the  various  sales 

of  said  cargo,  amount  to $5,733  28 

The  expenses  alter  the  disaster  were  as  followB, 

viz 

Steamer's  iroight  on  flour ?1,055  20 

Expenses  at  the  wreck 58  05 

Martin  &  Eogers' commission  2i  percent 243  33 — 1,256  58 
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Brought  forward........ $4,476  70 

That  the  port  wardens,  appraisers,  printer,  and   other 
charges  at  New  Orleans  amount  to 241  78 

Leaving  the  n^f  proceeds  of  said  sale  at $4,234  92 

That  all  the  above-mentioned  charges  are  admitted  to  be  reason- 
able, and  the  usual  charges  for  the  like  services;  but  defendant 
denies  her  liability  to  pay  the  $143«33  commission  to  Eosrers  & 
Martin.  That  the  whole  amount  of  said  charges,  including  the 
commission  of  $143.33  to  Hogers  &  Martin,  were  paid  out  of  the 
proceeds  of  said  flour. 

*That  the  amount  insured  upon  said  1,682  barrels  of  flour,  [84 
being  $4.50  per  barrel,  is  $7,569. 

That  immediately  upon  defendant's  hearing  of  the  sinking  of 
gaid  boat  as  above  stated,  she  sent  James  Davis,  one  of  her  direct- 
ors, to  look  after  the  cargo  insured.  That  the  plaintiffs  were  at 
the  same  time  informed  by  letter  from  said  Davis  &  Smith,  that 
an  accident  had  happened  to  said  boat,  the  particulars  of  which 
were  not  then  known. 

That  before  said  Davis  arrived  at  New  Orleans,  all  the  flour  had 
been  received  there  and  sold  in  the  manner  above  stated.  That 
said  Davis  procured  from  Martin  &  Rogers  their  draft  on  New 
Tork,  payable  to  plaintiffs,  for  $4,256.20,  being  the  aforesaid  nett 
proceeds  of  said  sale,  with  the  premium  of  $21.28  thereon. 

That  said  Davis,  upon  his  return  to  Portsmouth,  on  the  9th  of 
April,  sent  by  letter  of  that  date  to  plaintiffs,  at  Lancaster,  said 
draft  on  New  York.  That  the  amount  of  said  drafl,  deducted 
from  the  amount  insured  upon  said  flour,  leaves  a  balance  of 
$3,312,80. 

That,  on  the  20th  of  April,  the  plaintiffs  visted  the  office  of  de- 
fendant and  demanded  the  payment  of  the  difference  between  the 
amount  insured  upon  said  flour,  and  the  above-mentioned  net  pro- 
ceeds of  the  same,  being  the  sum  of  $3,312.80,  subject  a  deduction 
of  2J  per  cent,  as  per  policy,  which  defendant  refused  to  pay  ;  but 
paid  to  plaintiffs,  on  account,  $1,726,87,  leaving  a  balance  of 
Sl,585.93,  subject  to  the  deduction  aforesaid,  demanded  by  plaint- 
iffs, but  not  paid  by  defendant. 

W.  V.  Peck  and  C.  O.  Tract,  for  plaintiff  in  error,  submitted 
the  lollowing  authorities : 

Lewis  V.  Rucker,  2  Burr.  1070;  Stevens  &  Beneck  on  Av.  39 
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51,  284,  285,  287-289,  295,  296,  329,  330,  342,  355,  359 ;  Bosby 
86]  V.  Chesapeake  Ins.  Co.,  3  Gill  &  Johns.  *450;  Pulton  v. 
McCall,  1  Toates,  464;  S.  C,  2,  Dall.  219;  2  Phil.  Ins.  7,  215,  217, 
222,  231,  238;  4  Pot.  Cond.  231;  3  Mason,  36;  3  Wheat.  103; 
Kinnie's  Corap.  546;  Park  on  Ins.  102,  103,  111;  King  ».  Beach, 
3  Bos.  &  Pul.  308 ;  2  Bast,  581 ;  Hughes  on  Ins.  281,  282 ;  Mar- 
shall  on  Ins.  203 ;  Clark  v.  United  States  Ins.  Co.,  7  Mar^s.  369 ; 
Lawrence  v.  New  York  Ins.  Co.,  3  Johns.  Ch.  Cas.  217;  Wat- 
son t?.  United  States  Ins.  Co.,  3  Wash.  C.  C.  1. 

John  T.  Brazeb,  for  defendants  in  error,  submitted  the  follow- 
ing authorities : 

1  Kinnie,  583;  Moses  r.  Columbian  Ins.  Co.,  6  Johns.  219;  2 
Phillips,  222;  Gordon  v.  Mass.  P.  &  M.  Ins.  Co.,  2  Pick.  261 ;  Gor- 
don  V,  Browne,  2  Johns.  158;^  Cambridge  v.  Anderton,  9  B.  C.  L. 
224;  Pringle  v.  Hartly,  3  Atk.*194;  Columbian  Ins.  Co.  v.  Catlett, 
6  Cond.  U.  S.  547 ;  1  Kinnie,  534 ;  7  Ohio,  283,  pt.  1 ;  2  Phillips,  27 ; 
Snydam  et  al.  v.  Marine  Ins.  Co.,  2  Johns.  238;  2  Phillips,  216. 

Avert,  J.  This  was  a  valued  policy.  The  number  of  barrels 
of  flour  in  both  of  the  boats  was  1,935,  and  tho  value  stated  in  the 
policy  88,707.50,  being  $4.50  a  barrel. 

The  court,  in  determining  tho  loss  on  the  cargo  sunk  in  flat-boat 
No.  27,  estimated  the  value  as  inserted  in  the  policy,  and  after  de- 
ducting the  payments  actually  made  by  the  company  to  the  in-^ 
snred,  and  the  two  and  a  half  per  cent,  addition,  according  to  the 
terms  of  the  policy,  rendered  a  judgment  in  favor  of  the  insured 
for  the  balance.  In  adopting  such  a  basis  for  their  judgment,  tho 
common  pleas  erred,  it  is  said;  the  particular  errors  are  pointed 
out,  and  it  is  insisted  : 

1.  That  tho  market  value  of  flour  in  New  Orleans,  at  the  time 
the  flat-boat  would  have  arrived  there,  if  no  accident  had  hap- 
pened, should  have  been  the  basis.  Because  it  is  claimed,  accord* 
86]  ing  to  the  agreed  case,  that  the  flour  was  *to  be  sold  there ; 
and  if  the  insured  should  obtain  the  price,  tn  the  New  Orleans 
market,  that  would  be  just  the  amount  they  would  have  realized, 
had  the  cargo  arrived  in  safety,  and  though  this  is  less  than  the 
price  at  the  place  of  shipment,  yet,  upon  the  principle  of  indem- 
nity, said  to  be  the  true  principle  under  the  circumstances,  this 
market  value  should  have  governed  in  estimating  the  loss.  But 
such  does  not  appear  to  us  to  be  the  correct  rule.  When  the  con- 
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tract  of  insDranco  was  ozecnted,  neither  party  could  have  known 
what  would  be  the  value  of  the  article  insured,  at  the  time  of  its 
reaching  the  place  of  destination.  Whether  it  would  find  a  rising 
or  a  falling  market  could  not  be  foreseen ;  and  the  contract  ought 
not  to  be  subject  to  the  uncertainties  arising  from  continual  fluct- 
uations in  the  market.  The  present  suit  is  upon  a  valued  policy; 
And  according  to  the  authority  of  our  own  court,  as  well  as  that' 
ot  others,  the  value  fixed  by  the  parties  in  the  contract  is  bind- 
ing,  unless  there  be  proof  of  fraud  or  misrepresentation  on  the 
part  of  the  insured.  The  judgment  in  the  court  below  is  the  same 
as  in  a  case  of  total  loss  and  abandonment  by  the  insured ;  und 
in  this,  according  to  the  facts  appearing  upon  the  record,  no  error 
IS  discovered.  There  was  no  actual  abandonment  indeed,  but  this 
re  not  always  necessary.  The  facts  were  not  known  to  the  insured, 
until  their  ownershrp  in  the  entire  property  was  at  an  end.  Under 
the  law,  it  was  taken  and  sold,  without  any  agency  of  theirs ; 
there  was  nothing  left  but  the  money  which  the  purchasers  had 
pa»d  ;  and  it  would  have  been  an  idle  ceremony  to  attempt  a  for- 
mal abandonment.  The  boat,  by  the  accident,  had  been  sunk  and 
destroyed,  the  whole  cargo  damaged,  and  as  soon  as  practicable, 
after  the  accident  and  after  the  captain's  protest,  the  flour  was 
shipped  to  New  Orleans,  the  nearest  and  best  place  for  the  sale  of 
Buch  damaged  cargo.  The  necessity  for  a  quick  transportation 
was  so  pressing,  that,  without  regard  to  additional  cost,  four  steam- 
boats were  suddenly  employed  to  take  this  cargo  to  a  place  of  sale. 
If  the  insured  had  been  present,  at  the  time  the  injury  occurred, 
♦there  can  be  no  doubt,  but  what  they  would  have  made  the  [87 
abandonment;  and  we  think  it  right  to  calculate  their  damage  as 
upon  a  total  loss.  ThQ  flour  had  been  consigned  to  Martin  & 
Eogers,  at  New  Orleans,  and  their  service  became  necessary  in 
order  to  make  sale  of  it.  For  these  services  they  charged  com- 
missions to  the  amount-of  8143.33;  and  these  charges  are  proved 
to  be  reasonable,  by  the  evidence  in  the  case.  It  is,  however,  ob- 
jected, that  these  commissions  ought  to  be  paid  by  the  insured. 
Had  the  flour  arrived  uninjured  and  been  sold  by  these  consignees, 
it  is  very  certain  that  the  commissions  would  have  been  deducted 
from  the  proceeds,  before  transmitting  them  to  the  insured.  But 
they  originated  from  the  fact,  that  the  flour  was  in  a  damaged 
state,  and  constantly  becoming  less  valuable.  For  if  it  had 
arrived  in  a  sound  state,  there  would  have  been  no  sale,  and  no 
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Buch  expenses  incurred,  because,  at  the  price,  the  consignees  would 
have  had  no  right  to  soil  it,  as  is  shown  in  the  agreed  statement. 
It  is  insisted  also  that  the  freight  in  the  flat-boats,  set  down  at 
$756.90,  should  be  deducted  from  the  claim  of  the  insured;  that 
this,  had  the  boat  taken  the  flour  to  its  destination,  must  have 
been  paid  by  the  freighters,  who  were  the  insured,-  and  in  such 
case,  of  course,  the  amount  would  come  out  of  the  proceeds  of  the 
flour.  Besides,  it  is  now  ascertained  that  Davis  &  Smith,  the 
owners  of  the  boat,  have  abandoned  their  claim  for  the  freight ; 
and  therefore  it  is  but  just,  that  the  sum  in  this  matter  saved,  be 
allowed  to  the  insurers.  If  the  principle  of  indemnity  were  alone 
to  decide  between  the  parties  upon  this  point,  there  might  be 
some  excuse  for  deducting  this  sum  from  the  insurer's  loss.  But 
not  applying  that  principle,  we  can  see  nothing  in  the  case  to 
justify  us  in  transferring  to  the  insurers  the  rights  or  benefits, 
whatever  they  may  be,  of  a  contract  with  which  they  never  had 
any  connection  or  concern.  Upon  the  whole,  then,  the  decision 
of  the  court  seems  to  have  been  in  conformity  with  the  laws  ap- 
plicable to  the  case,  and  a  new  trial  is  denied. 


88]  *Samcel  Haywood  v.  Sally  Poster. 

A  witness,  in  narrating  a  conversation  held  between  himself  and  another,  can 
not  be  permitted  to  testify  what  be  meant  by  the  questions  asked  by  him- 
self; but  his  meaning  must  be  gathered  from  the  import  of  the  language, 
without  the  aid  of  a  subsequent  explanation  of  his  own  meaning. 

On  a  plea  of  the  general  issue  in  an  action  of  slander,  the  defendant  may 
give,  in  evidence  in  mitigation  of  damages,  any  circumstances  tending  to 
show  that  he  spoke  the  words  under  a  mistaken  construction  placed  upon 
conduct  which  was,  in  fact,  no  Justification.       * 

This  is  a  writ  of  error,  directed  to  the  Supreme  Court  of  Ash- 
tabula county. 

The  original  action  was  slander,  for  speaking  words  imputing 
to  the  defendant  unchastity  and  bestiality.  The  general  issue, 
denying  the  speaking  of  the  words,  was  the  defense  relied  on. 

A  verdict  was  rendered  for  defendant,  and  judgment  was  en- 
tered at  the  August  term,  A.  D.  1846.  On  the  trial  several  exoep- 
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tiODs  wero  tAkcn  to  tbo  ruling  of  tho  conrt,  which  are  presented 
by  the  record,  and  on  which  errors  are  assigned.  These  are  suf- 
ficiently stated  in  the  opinion  of  the  court. 

Wilder  &  Woodbury,  for  plaintiff  in  error. 

B.  Ow«N,  for  defendant  in  error. 

BiRCHARj>  C.  J.  The  defendant,  on  the  examination  of  a  wit- 
ness  to  prove  the  speaking  of  the  words  laid  in  the  declaration, 
was  allowed  to  ask  of  the  witness  what  he  dnderstood  the  plaintiff 
to  mdan  by  the  language  he  used.  The  first  assignment'  presents 
the  inquiry,  was  this  erroneous?  In  this  case  the  words  spoken 
had  a  plain,  natural,  and  obvious  meaning.  In  that  sense  tho 
jury  must  have  taken  them.  *They  could  have  been  under-  [89 
stood  in  one  sense  only,  with  or  without  the  explanation  of  tho 
witness.  It  is  difficult  to  see  how  the  plaintiff  could  have  been 
injured  by  an  answer  to  tho  question ;  and  if  he  has  sustained  no 
injury,  the  judgment  should  not  be  reversed  on  that  account. 
There  are  very  respectable  modern  authorities  to  sustain  the 
ruling  of  the  court.  Tet  the  more  numerous  and  older  decisions 
are  against  it.  As  we  consider  the  question  not  material  to  the 
correct  determination  of  this  cause,  we  give  no  opinion  upon  it. 

The  error  secondly  assigned  presents  the  inquiry,  whether  the 
court  erred  in  overruling  his  objection  to  a  question  put  to  a  wit- 
ness, inquiring  of  him  what  he  meant  by  a  question  which  he  had 
put  to  the  plaintiff,  and  which  had  been  answered,  and  which  con- 
versation had  been  previously  narrated  to  the  jury.  This  was 
undoubted  error.  It  will  never  answer  to  permit  one  to  be  made 
liable  for  his  conversations  in  this  manner.  There  are  too  many 
means  of  misapprehension.  The  party  answering  a  question  has 
a  right  to  have  his  answer  interpreted  as  a  reply  to  tho  question, 
understood  according  to  the  natural  import  of  the  words  as  com- 
prehended and  accepted  by  mankind  in  general.  He  is  supposed 
to  have  understood  them  according  to  their  common  acceptation, 
and  to  have  answered  them  in  that  sense.  Were  the  rule  other- 
wise, it  might  happen  that  a  person  would  be  condemned  for  con- 
veying a  slanderous  imputation  without  ever  having  made  or  de- 
signed it;  but  solely  from  the  misfortune  of  having  held  a  con- 
versation with  one  who  propounded  questions,  using  words  and 
phrases  of  known  signification,  with  a  hidden,  secret,  and  forced 
meaning.    No  man  can  be  held  responsible  lor  that  of  which  he 
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could  have  no  knowledge,  and  no  man  can  be  presumed  to  have 
any  knowledge  of  what  another  means  by  words,  unless  they  are 
used  according  to  their  accepted  and  natural  import.  If  the  qnes* 
tion  asked  of  the  plaintiff  tended  at  all  to  enable  the  jury  to  com- 
prehend the  import  and  force  of  the  plaintiff's  answer  thereto,  it 
90]  was  because  the  answer  had  *reference  to  the  obvious  import 
of  the  querist.  What  that  was  could  only  be  gathered  from  his 
words,  literally  or  substantially  detailed. 

The  next  error  assigned,  and  the  only  one  remaining  to  be  con- 
sidered, is  the  rejection  of  evidence  tending  to  show  that  the  de- 
fendant was  seen  in  the  situation  stated  by  the  plaintiff,  but  under 
such  circumstances  as  not  to  justify  the  slanderous  words  as 
spoken.  It  is  well  settled,  that  under  the  general  issue,  a  justi- 
fication can  not  be  given  in  evidence,  and  that  less  than  a  justi- 
fication is  not  a  defense,  in  whole  or  in  part,  when  plead.  But 
there  are  frequent  cases,  where  words  are  spoken  under  circum- 
stances which,  at  the  time,  induced  belief  in  their  truth,  and  when 
those  circumstances  are  afterward  investigated,  the  speaker  be- 
comes satisfied  of  the  faluity  of  the  conclusions  which  he  drew  too 
hastily,  and  uttered  too  rashly.  It  is  right  that  a  jury,  in  passing 
upon  such  a  case,  should  be  placed  in  possession  of  the  mitigating 
circumstances.  In  actions  of  slander,  the  damages  should  be  pro- 
portioned, to  some  extent,  to  the  malice  and  wantonness  of  the 
slanderer.  The  same  measure  of  damages  should  not  be  given 
against  him  who  negligently,  or  from  mistaken  information, 
wrongs  his  neighbor  by  words  prejudicial  to  his  reputation,  that 
would  be  assessed  against  one  that  willfully  and  maliciously  utters 
falsehood,  while  laboring  under  no  misapprehension.  The  party 
had  a  right  to  give  in  evidence  the  circumstances  which  influenced 
him  in  speaking  the  actionable  words,  in  order  thereby  to  reduce 
the  damages.  This  right  was  violated  by  the  rejection  of  the  evi- 
dence, and  for  that  also  there  must  be  a  reversal  of  the  judgment 

Judgment  reversed. 
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^Steamboat  Champion  v.  Fbedebick  Jantzen.  [91 

Under  the  act  "providing  for  the  collection  of  claims  against  Bteamboais  and 
ether  water-crafts,  and  authorizing  proceedinscs  against  the  same  by 
name,"  an  action  for  assault  and  battery,  committed  by  one  of  its  officers 
while  the  craft  is  beyond  the  territorial  Jurisdiction  of  this  state,  can  not 
be  maintained. 

This  is  a  writ  of  error,  directed  to  the  court  of  commoQ  pleas 
of  Hamilton  county. 

The  action  below  was  for  an  asRault  and  battery.  It  was  com- 
laenced  in  the  court  of  common  pleas  of  Hamilton  county,  under 
the  law  "providing  for  the  collection  of  claims  against  steam- 
boats and  other  water-crafts,  and  authorizing  proceedings  against 
the  same  by  name,"  and  was  submitted  to  the  jury  on  the  plea  of 
the  general  issue.  On  the  trial,  a  verdict  was  returned  by  the 
jury  in  favor  of  the  then  plaintiff,  and  the  damages  assessed  at 
$325.  A  motion  was  made  by  the  plaintiff  in  error  for  a  new  trial, 
which  was  overruled  by  the  court,  and  a  judgment  rendered  upon 
the  verdict. 

A  bill  of  exceptions  was  then  tendered  by  the  plaintiff  in  error, 
and  allowed  by  the  court,  which  is  as  follows : 

Be  it  remembered^  that  on  the  trial  of  this  cause  in  the  court, 
and  at  the  term  above  named,  the  plaintiff  offered  to  prove  to  the 
jury,  that  in  the  month  of  June,  1844,  while  the  steamboat  Cham- 
pion was  on  a  voyage  from  Cincinnati,  Ohio,  to  New  Orleans, 
Louisiana,  in  the  trade  between  which  ports  she  was  then  em- 
ployed, the  mate  of  said  boat  committed  an  assault  against  the 
plaintiff  at  the  town  of  Haweaville,  in  the  State  of  Kentucky, 
where  the  boat  had  been  temporarily  landed  for  a  supply  of  fuel ; 
that  at  the  time  of  said  assault,  the  plaintiff,  who  had  shipped  on 
said  steamboat  at  Cincinnati  aforesaid,  in  the  capacity  of  a  fire- 
man, was  on  a  wharf-boat  assisting  to  carry  coal  aboard  said  steam- 
boat. 

*The  plaintiff  further  offered  to  prove  that  the  said  mate  [93 
committed  another  assault  against  him  on  board  said  boat  while 
the  same  was  in  the  Mississippi  river,  at  the  city  of  Yicksburg, 
in  the  State  of  Mississippi,  where  the  said  boat  had  been  landed 
for  the  purpose  of  discharging  freight ;  and  that  said  second  as- 
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Bault  was  committed  while  the  plaintiff  was  performing  the  daty 
of  a  fireman.  And  also  that  the  said  mate  compelled  the  plaintiff 
to  leave  the  said  boat  at  a  plantation  in  the  State  of  Loaisiana, 
where  the  said  boat  had  been  landed  for  the  purpose  of  discharging 
some  freight. 

Which  said  acts  of  said  mate  constituted  the  trespasses  com- 
plained of  by  the  plaintiff;  and  all  of  which  occurred  without,  and 
not  within  the  jurisdiction  of  the  State  of  Ohio. 

To  the  admission  of  all  testimony  as  to  the  said  trespasses,  the 
defendant,  by  her  attorneys,  objected  at  the  tinies  when  the  same 
was  offered,  but  which  objections  were  overruled  by  the  court,  and 
said  testimony  was  admitted;  to  which  ruling  of  the  court  and 
admission  of  testimony,  the  defendant,  by  her  attorneys,  excepted. 

Be  it  also  remembered^  that  on  said  trial  of  this  cause,  the  evi- 
dence on  both  sides  being  closed,  the. defendant,  by  her  attorneys, 
moved  the  court  to  instruct  the  jury  : 

1.  That  the  statute  under  which  this  suit  was  instituted  (Swan'a 
Stat.  209),  has  no  extraterritorial  operation. 

Which  instruction  the  court  refused  to  give,  and  instructed  the 
jury,  that  as  to  contracts,  the  statute  was  intraterritorial  in  its 
operation,  but  as  to  torts  the  rule  was  different,  and  an  action 
could  be  maintained  under  the  statute  for  a  tort  committed  with- 
out the  jurisdiction  of  the  state. 

2.  That  an  injury  inflicted  by  the  mate  of  a  steamboat,  upon  a 
band  of  said  boat,  can  not  be  given  in  evidence  against  said  boat 
in  an  action  under  the  said  statute,  where  the  infliction  of  the  in- 
jury took  place  without  the  jurisdiction  and  far  from  the  limits 
of  the  State  of  Ohio. 

This  instruction  the  court  refused  to  give. 

3.  That  the  waters  of  the  Mississippi  river  are  not "  waters  within 
93]  or  bordering  upon  the  State  of  Ohio  ; "  and  *that  an  injury 
inflicted  by  the  mate  of  a  steamboat  upon  a  band  of  said  boat, 
while  said  boat  was  navigating  the  Mississippi  river,  can  not  be 
given  in  evidence  against  said  boat  in  an  action  under  the  afore- 
said statute. 

The  court  instructed  the  jury  that  the  waters  of  the  Mississippi 
were  not  "waters  within,  or  bordering  upon  the  State  of  Ohio," 
and  refused  to  give  the  remainder  of  the  instruction  ;  but  charged 
the  jury  that  in  such  an  action,  a  recovery  might  be  had  for  torts 
committed  on  the  Mississippi  river. 
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4.  That  the  mate  of  a  Bteamboat  is  an  agent  of  the  owners  of 
the  said  boat,  who  are  liable  for  his  acts  only  so  far  as  they  fall 
within  the  scope  of  his  agency.  That  willful  assault  and  battery 
of  a  hand  is  not  such  an  act  as  falls  within  the  scope  of  such 
an  agency,  unless  directed  or  approved  by  the  owners  them- 
selves. 

5.  That  the  torts  complaned  of  having  been  committed  without 
the  jurisdiction  of  the  State  of  Ohio,  the  defendant,  the  steamboat 
«' Champion/'  can  not  be  held  liable  in  this  action,  unless  the 
owners  of  the  said  boat  would  be  liable  in  an  action  by  the  plaintiff 
againflt  them  for  the  same  injuries. 

The  court  refused  the  above  instructions,  and  charged  the  jury 
that  the  mate  of  a  steamboat  is  an  agent  of  the  owners,  and  that 
the  owners  of  the  boat  are  each  liable  for  a  willful  assaulfi  and 
battery  committed  by  such  mate  against  a  hand  of  said  boat,  while 
such  mate  was  exorcising  the  authority  of  a  mate  over  such  hand, 
tlthough  such  boat  was,  at  the  time  of  such  trespass,  without  the 
jurisdiction  of  the  State  of  Ohio. 

The  court  further  charged  the  jury  that  any  violent  laying  on 
of  hands  is  an  assault  and  battery ;  and  that  the  mate  of  a  steam- 
boat, when  such  boat  is  navigating  waters  without  maritime  juris- 
diction, can  not  lawfully  use  any  force  toward  a  hand  of  such  boat 
to  compel  obedience  to  his  orders. 

The  court  also  charged  the  jury  that,  in  determining  the 
^measure  of  damages,  they  would  consider  not  only  the  actual  [94 
injury  received  by  the  plaintiff,  but  also  the  character  of  the  as- 
sault as  to  malice  or  otherwise,  and  all  the  circumstances  connected 
with  the  trespass  complained  of. 

To  all  which  refusals  and  opinions  of  the  court,  the  defendant, 
by  her  attorneys,  excepted. 

The  defendant,  by  her  attorneys,  therefore  prays  that  this  bill  of 
exceptions  in  her  behalf  may  be  allowed,  which  is  accordingly 
done ;  and  on  motion  of  defendant's  attorneys,  the  same  is  ordered 
to  be  made  a  part  of  the  record  in  this  cause. 

*<  William  B.  Caldwbll,  [l.  s.] 
Presiding  Judge. 

SOBEBT  MoOaE,  [l.  8*] 

John  A.  Wiseman,  [l.  s.] 

James  Saffin,  [l.  s.] 

Associate  Judges" 
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Upon  thi«  record  the  following  errors  are  assigned: 

1.  The  court  erred  in  admittin£f  testimony  objected  to  by  the 
plaintiff  in  error,  as  set  forth  in  the  bill  of  exceptions. 

2.  The  court  erred  in  refusing  to  give  to  the  jury  the  instruc- 
tions prayed  for  by  the  plaintiff  in  error,  as  set  forth  in  the  bill 
of  exceptions. 

3.  The  court  erred  in  giving  the  instructions  which  were  ac- 
tually given  to  the  jury. 

4.  The  general  error,  that  judgment  was  given  foF  the  plaintiff 
when  it  should  have  been  given  for  the  defendant 

Taft,  Key  &  Mallon,  and  Walkee  &  Eeblsb,  for  plaintiff  in 
error. 
Strait  &  Habt,  for  defendant  in  error. 

fliTOHCOCK,  J.  The  decision  of  this  case  depends  entirely  upon 
the  construction  which  shall  be  given  to  the  act  under  which  the 
96]  original  suit  was  brought,  to  wit,  "the  act  providing  *for 
the  collection  of  claims  against  steamboats  and  other  water-crafts, 
and  authorizing  proceedings  against  the  same  by  name."  With- 
out; that  act,  no  one  would  ever  have  thought  of  commencing  an 
action  of  trespass  for  an  assault  and  battery,  in  a  common-law 
court,  againf^t  any  water-craft  by  name.  But  by  the  act  referred 
to,  this  mod^  of  proceeding  seems  to  be  authorized  in  some.  If  not 
in  all  case^v  Section  1  of  the  act  is  in  these  words  :  "That  steam- 
boats and  water-craft-s,  navigating  the  waters  within  or  bordering 
upon  this  rtate,  shall  be  liable  for  debts  contracted  on  account 
thereof,  b/  the  master,  owner,  steward,  consignee,  or  other  agent, 
for  materials,  supplies,  or  labor  in  the  building,  repairiner,  furnish- 
ing, or  equipping  the  same,  or  due  for  wharfage ;  and  also  for  dam- 
age arising  out  of  any  contract  for  the  transportation  of  goods  or 
person*!;  or  for  injury  done  to  persons  or  property  by  such  craft; 
or  for  any  damage  or  injury  done  by  the  captain^  mate^  or  other  officer 
thereof f  or  by  any  person  under  the  order  or  sanction  of  either  of  them^ 
to  any  person  who  may  be  a  passenger  or  hand  on  said  steamboat  or 
other  water-craft,  at  the  time  of  the  infliction  of  such  injury." 

Counsel  for  the  plaintiff  in  error  contend  that  in  order  to  obtain 
redress  for  an  injury  to  the  person,  the  injury  must  have  been  in- 
flicted while  the  craft  was  actually  navigating  the  waters  within 
or  bordering  upon  the  state;  while,  on  the  other  hand,  it  is  in- 
sisted that  it  matters  not  upon  what  waters  tbo  injury  was  in- 
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flicted,  80  that  the  craft  is  subBeqaently  found  "  navigating  the 
waters  within  or  bordering  upon  this  state."  Of  this  latter 
opinion,  it  would  seem,  wore  the  court  of  common  pleas. 

Which  is  the  true  construction  ?  It  will  be  seen  that  the  stat- 
ute has  no  reference  to  the  place  whore  the  craft  was  built  or 
where  she  may  be  owned.  It  is  not  designed  to  apply  to  boats, 
the  property  of  our  own  citizens,  and  to  no  other.  The  only 
words  used  as  descriptive  of  the  crafl  is,  "steamboats  or  other 
water«crafts  navigating  the  waters  within  or  bordering  upon  the 
statej'*  such  craft,  under  such  circumstances,  so  navigating,  is  by 
the  statute  made  liable  for  Certain  torts  of  the  master,  [96 
mato,  or  other  officer.  Water-craft  navigating  other  waters, 
waters  entirely  beyond  or  without  the  jurisdiction  of  this  state, 
would  not  bo  reached  by  any  legislative  enactment  of  this  state.. 
Nor  can  any  legislative  act  with  propriety  be  construed  as  in- 
tended to  effect  any  such  object,  unless  such  intention  is  clearly 
and  explicitly  expressed.  As  we  understand  the  statute,  the  in- 
tention of  the  general  assembly  was  to  render  boats  liable  for  the 
torts  of  its  officers,  committed  while  such  boats  were  upon  our 
own  waters^w  upon  waters  bordering  upon  the  state — ^to  make 
the  boat  liable  civilly  for  the  tort,  where  the  officer  committing  it 
would  be  liable  criminally  within  our  own  jurisdiction.  Perhaps 
the  last  remark  is  not  precisely  correct.  A  boat  or  vessel  upon 
the  Ohio,  or  upon  Lake  Erie,  within  the  limits,  where  those 
waters  are  boundaries  of  the  state,  would  be  within  the  statute, 
although  the  act  complained  of  may  not  have  been  committed 
within  the  actual  jurisdiction  of  the  state. 

In  the  case  before  the  court  the  trespasses  complained  of  were 
committed  entirely  beyond  the  territory  of  this  state,  and  not 
while  the  boat  was  navigating  the  waters  bordering  upon  or 
within  the  state.  It  is  not  a  case  within  the  meaning  of  the  stat* 
ute.  The  plaintiff  might  have  had  an  action  at  common  law  in 
our  courts  for  the  injury,  but  he  can  not  obtain  redress  by  a  pro- 
ceeding under  the  statute. 

Such  being  the  construction  which  this  court  give  to  the  stat- 
ute, it  follows  that  in  our  opinion  the  court  of  common  pleas 
erred.  The  judgment  of  that  court  is  therefore  reversed,  and  the 
cause  remanded  for  further  proceedings. 
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97]    *WiLLiAM  Johnson  v.  Benjamin  Bentlbt  and  othbrb. 

Since  the  repeal  of  section  23  of  the  act  of  1824,  to  regulate  judicial 
proceedings  where  banks  and  bankers  are  parties,  the  stockholders  and 
officers  of  an  unauthorized  banking  association  are  liable,  in  their  indi- 
vidual capacity,  for  the  bills  and  notes  of  such  association  issued  and 
intended  to  pass  as  money,  although  issued  prior  to  the  repeal  of  said 
section  23. 

Said  section  23  did  not  declare  such  notes  and  bills  void,  but  only  with- 
held the  remedy. 

The  question  of  the  forfeiture  of  a  charter  will  not  b^  inquired  into  col- 
laterally. 

This  i«  an  action  of  assumpsit,  reserved  in  Wayne  county. 

The  declaration  is  in  assumpsit. 

The  first  count  seeks  to  recover  the  amount  of  certain  notes  put 
in  circulation  by  the  defendants,  as  an  unauthorized  banking  as- 
sociation under  the  act  of  1816,  entitled  an  act  to  prohibit  the  is- 
suing or  circulation  of  unauthorized  bank  paper.     _ 

The  second  count  seeks  to  recover  against  the^Blfendants  the 
amount  of  the  notes  described,  upon  the  ground  that  they  as- 
sumed to  act  under  the  charter  of  the  German  Bank  of  Wooster, 
and  avers  that  such  charter  had  become  forfeited  by  a  non-user  of 
over  twenty  years,  and  that  in  1838  the  defendants  assumed  to 
act  under  such  forfeited  charter,  and  therefore  acted  without 
authority,  and  were  illegal  bankers  under  the  act  of  1816,  and  re- 
sponsible under  that  act  jointly  and  severally  in  their  individual 
capacity. 

To  these  counts  defendants  interposed  a  general  demurrer. 

All  the  notes  declared  upon  were  issued  prior  to  the  repeal  of 
section  23  of  the  act  of  1824,  to  regulate  judicial  proceedings 
where  banks  and  bankers  are  parties. 

T.  W.  Bartlet  and  R.  P.  Spalding,  for  plaintiffs. 

John  Harbis  and  Levi  Cox,  for  defendants. 

98]    *Bead,  J.,  the  demurrer  raises  two  questions: 

1.  Does  the  repeal  of  section  24  of  the  act  of  1824  authorize  a 
recovery  to  be  had  upon  bills  or  notes  put  in  circulation  by  an 
unauthorized  banking  company,  prior  to  such  repeal,  under  the 
act  of  1816? 
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2.  Will  the  coart  collaterally  inquire  into  the  forfeiture  of  a 
charter  of  incorporation  ? 

The  act  of  1816,  to  prohibit  the  issuing  and  circnlation  of  un- 
authorized bank  paper,  forbids  unauthorized  banking,  under  a 
penalty  of  $1,000;  defines  what  shall  constitute  an  unauthorized 
banking  company — ^who  shall  be  regarded  as  officers;  prohibits 
the  passing  or  receiving  the  bills  or  notes  of  such  company,  under 
a  penalty;  provides  that  the  mode  of  recovering  such  penalties 
shall  be  by  action  of  debt  or  indictment;  declares  thi^t  all  bonds, 
bills,  notes,  or  contracts,  which  shall  purport  to  be  negotiable  or 
payable  at  such  bank,  shall  be  null  and  void ;  that  all  bonds, 
bills,  notes,  or  written  contracts  given  to  such  bank,  or  discounted 
by  such  bank,  or  given  to  any  person  to  be  discounted  at  such 
bank,  or  for  the  purpose  of  obtaining  money,  or  the  notes,  bills,  or 
bonds  of  such  bank,  shall  be  null  and  void.  It  then  declares  no 
suit  shall  be  maintained  for  the  use  of  such  bank. 

Section  11  then  provides  that  every  stockholder,  shareholder, 
or  partner  in  such  bank  shall  be  jointly  and  severally  answerable 
in  their  individual  capacity  for  the  whole  amount  of  the  bonds, 
bills,  notes,  or  contracts  of  such  bank. 

Section  12  provides  that  the  holder  of  any  bond,  bill,  note,  or 
contract  of  such  bank  may  institute  suit,  and  recover  judgment 
thereon,  against  any  part  or  the  whole  of  the  persons  who  were 
interested  in  such  bank  at  the  date  of  such  bond,  bill,  note,  or 
contract,  or  who  became  interested  in  such  bank  at  any  time  be- 
tween that  and  the  commencement  of  such  suit. 

An  easy  mode  of  pleading  is  there  presented,  and  judgment  on 
a  joint  suit  authorized  to  be  taken  against  any  one  or  all  who 
shall  be  proven  to  be  liable  under  the  law. 

♦The  act  of  1824,  to  regulate  judicial  proceedings  where  [99 
banks  and  bankers  are  parties,  provides  that  no  action  shall  be 
brought  upon  any  notes  or  bills  hereafter  issued  by  any  bank, 
banker,  or  bankers,  and  intended  for  circulation,  or  upon  any 
ncfte,  bill,  bond,  or  other  security  given  and  made  payable  to  any 
sach  bank,  banker,  or  bankers,  unless  such  bank,  banker,  or  bank- 
ers shall  be  incorporated  and  authorized  by  the  laws  of  this  state 
to  issue  such  bills  and  notes,  but  that  all  such  notes  and  bills, 
bonds,  and  other  securities  shall  be  holden  and  taken  in  all  courts 
as  absolutely  void. 

So  much  of  this  section  as  declares  that  no  action  shall  be 
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brought  upon  such  bills  or  notes,  is  repealed  by  the  act  of  March 
23,  1840,  to  farther  amend  the  act  of  1816. 

Kow  the  great  question,  in  view  of  all  these  statutes,  is  whether 
section  24  of  the  act  of  1824  renders  the  notes  and  bills,  issued 
by  unauthorized  bankers,  void,  or  only  suspends  the  remedy  un- 
der the  act  of  1816.  Because  if  they  are  void,  the  repeal  of  that 
portion  of  section  23  of  the  act  of  1824,  which  forbids  any  action 
to  be  brought  upon  thorn,  will  not  revise  them  so  as  to  permit  a 
recovery  to  be  had  under  the  act  of  1816.  The  legislature  has  no 
power  to  set  up  a  void  contract  and  make  it  valid ;  to  create  a  right, 
when  none  existed,  by  the  act  of  the  parties.  An  act  which  cre- 
ated no  right  and  imposed  no  obligations  as  between  parties,  at 
the  time  that  it  was  performed,  can  not  be  converted  by  any  subse- 
quent  legislative  authority  into  a  legal  right  of  binding  obli- 
gation. 

The  act  of  1824  did  not  repeal  the  act  of  1816,  it  only  sus- 
pended its  action.  If  it  had  repealed  it,  the  repeal  of  the  repeal- 
ing act  would  not  have  revived  it.  It  is  not  pretended  but  that 
sections  11  and  12  of  the  act  of  1816  are  in  full  force  since  the  re- 
peal of  that  portion  of  section  23  of  the  act  of  1824,  which  sus- 
pended their  action.  Section  12  of  the  act  of  1816  authorized 
suits  to  be  sustained  in  cases  where  otherwise  they  could  not 
have  been  maintained,  as  being  in  violation  of  the  policy  of  the 
100]  law.  Under  the  act  of  1816,  suits  could  be  maintained  *npon 
the  notes  and  bills  of  unauthorized  bankers.  Section  23  of  the 
act  of  1824  declared  that  the  courts  should  no  longer  entertain 
such  suit.  Section  11  of  the  act  of  1816,  which  fixed  the  liability 
of  illegal  bankers  upon  their  bills  and  notes,  remained  nnafPected. 
But  section  23  of  the  act  of  1824  forbid  the  courts  to  entertain 
any  suit  or  action  upon  such  liability.  Then,  after  the  passage 
of  the  act  of  1824,  there  was  a  liability  without  a  right  of  action 
to  enforce  it.  The  remedy  was  denied — it  has  been  restored  by  a 
repeal  of  the  act  of  denying  it.  This  is,  then,  a  mere  case  of  sus- 
pended remedy,  and  the  legislature  has  the  fall  power  to  re- 
store it. 

But  it  is  argued  that  these  notes  and  bills  are  void.  They  are 
not  declared  void  by  the  act  of  1816,  but  are  expressly  declared 
to  be  valid  against  the  illegal  bankers.  But  it  is  said  the  act  of 
1824  declares  them  to  be  void.  It  is  not  so.  Section  23  of  the 
act  of  1824  is  a  mere  prohibition  to  the  courts.  It  forbids  any 
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action  to  be  brought  upon  such  notes  or  bills,  and  declares  such 
notes  and  biMs  shall  be  taken  in  all  courts  as  absolutely  void.  It 
does  not  declare  that  such  bills  and  notes  are  void,  but  that  in  an 
action  brought  upon  them,  they  shall  be  held  to  be  void  by  the 
court.  That  is,  they  shall  not  support  the  action.  It  does  not 
declare  them  void  generally  and  absolutely,  but  that  they  shall 
be  held  and  taken  as  void  in  court.  If  the  legislature  had  intended 
to  declare  them  wholly  void,  they  would  have  used  more  apt  words, 
and  not  employed  words  which  express  a  mere  denial  of  the  rem- 
edy. In  the' act  of  1816,  where  the  legislature  intended  to  declare 
contracts,  given  to  illegal  bankers,  void,  they  employed  a  differ- 
ent sort  of  language,  such  as  the  following :  such  notes  and  bills 
•are  hereby  declared  null  and  void  " — "shall  be,  and  are  hereby* 
declared  null  and  void."  But  in  section  24  of  the  act  of  1824,  it 
is  declared  that  no  action  shall  be  brought,  and  if  action  is  brought, 
the  courts  shall  hold  the  evidence  to  support  it  absolutely  void, 
for  any  such  purpose.  This  is  the  true  meaning  of  the  legislature, 
as  gathered  from  the  words  *of  the  act,  and  comparing  the  [101 
words  of  this  act  with  the  words  of  other  acts  upon  the  same  sub* 
ject  matter,  when  the  design  was  to  declare  certain  notes  and 
bills  void. 

The  whole  scope,  too,  of  the  act  of  1824,  was  to  regulate  the 
proceedings  of  courts;  and  section  23  is  simply  directory  to  the 
courts,  instructing  them  as  to  what  they  shall  do  and  what  they 
shall  not  do, — in  fact  merely  denying  them  jurisdiction  in  cases 
of  this  sort. 

But  it  may  be  said,  the  legislature  would  have  no  reason  for 
merely  denying  the  remedy. 

Jjet  us  look  at  the  object  had  in  view  by  all  these  laws.  It  was 
to  prevent  the  circulation  of  unauthorized  bank  paper.  To  ac- 
complish this,  penalties  were  imposed  upon  the  bankers  themselves, 
and  upon  those  who  should  knowingly  receive  and  pass  their  pa- 
per. All  contracts  and  securities  given  to  the  unauthorized  bank- 
ing companies  were  declared  null  and  void.  While  thus  the 
illegal  bankers  were  punished,  and  all  acts  of  theirs  were  declared 
void,  they  still  were  declared  liable,  jointly  and  severally,  upon 
all  their  notes  and  bills  to  the  holders,  and  an  easy  mode  was  pro- 
vided for  prosecution.  Thus  it  was  attempted,  not  only  to  re- 
strain illegal  banking  by  penalties,  but  to  cut  off  all  temptation 
to  bank  illegally,  by  declaring  all  contracts  to  them  void,  and  en- 
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forcing  all  against  them.  The  circulation  of  this  illegal  currency 
was  also  prohibited  by  penalty  on  any  persons  knowingly  receiv- 
ing and  passing  it.  But  finding  that  all  this  would  not  accom- 
plish the  end,  it  was  provided  that  the  holders  of  such  paper 
should  not  be  permitted  to  maintain  suit  upon  it.  It  was  not  de^ 
signed  by  section  23  of  the  act  of  1824  to  aid  or  protect  the  illegal 
banker,  but  merely  to  put  another  check  upon  illegal  banking. 
To  legislature  may,  and  undoubtedly  did,  in  this  last  experiment, 
deem  it  prudent  and  right  to  test  the  policy  of  the  law,  and  hold 
in  their  own  hands  the  power  to  remedy  any  great  or  unforeseen 
mischief  which  might  arise  by  refusine:  to  permit  suits  to  be  main- 
tained upon  such  paper.  And,  therefore,  instead  of  putting  it 
102]  beyond  their  power  to  remedy  *8uch  mischief,  if  any  should 
arise,  the  remedy  was  denied  only,  that  it  might  be  restored,  if 
the  public  good  should  require  it.  But  the  illegal  bankers  come 
into  court,  and  ask  the  statute  to  be  construed  as  though  its  ob- 
ject had  been  solely  for  their  benefit;  when,  in  point  of  fact,  it 
was  designed  to  check  their  operations,  and  to  prevent  them  get- 
ting a  circulation  by  alarming  the  people,  and  refusing  a  remedy 
upon  such  paper.  The  legislature  took  this  evident  distinction 
between  the  masses  of  the  people,  who  might  be  imposed  upon 
by  a  fraudulent  currency,  and  the  crafty  banker.  In  the  one  in- 
stance, it  was  the  evident  intention  to  create  distrust  in  the  public 
mind,  to  check  the  circulation  of  such  paper;  bat  still,  so  far  as 
the  public  was  concerned,  the  innocent  holders  of  such  paper,  to 
retain  the  power,  if  it  was  deemed  expedient,  to  furnish  relief; 
but  so  far  as  the  banker  was  concerned,  to  cut  him  down  at  once, 
by  declaring  that  all  contracts  with  him,  in  carrying  on  his  illegal 
operations,  were  wholly  void.  Thus,  in  the  one  instance,  the 
remedy  was  denied  only,  which  might  be  restored ;  in  the  other, 
all  was  declared  void,  so  that  no  relief  ever  could  be  given,  for 
none  .was  ever  designed  or  intended,  under  any  circumstances. 
But  after  a  trial  of  the  policy  of  section  23  of  the  act  of  1824  for 
sixteen  years,  it  was  found  that  it  did  not  check  illegal  banking. 
But  banking  was  found  so  profitable,  especially  if  the  banks,  or 
persons  issuing  their  paper,  were  not  bound  to  redeem  it,  that  cupid- 
ity and  avarice  at  once  seized  upon  this  mode  of  acquisition ;  dead 
charters  were  galvanized  into  life,  and  existing  ones  perverted. 
Library  associations,  intended  to  issue  knowledge,  issued  paper 
money.  Towns,  corporations,  railroad  companies,  and  illegal  as« 
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aociations  of  all  sorts,  at  home  and  abroad,  were  pouring  out  their 
paper  upon  the  community.  The  authorized  banks  bad,  by  mu- 
tual consent,  suspended  specie  payments ;  so  that  all  paper  money 
appeared  to  be  alike  good.  Under  these  circumstances,  all  law 
for  the  restraint  of  legal  and  illegal  banking  was  put  at  defiance, 
and  the  whole  country  flooded  with  illegal  bank  paper.  If  no 
♦remedy  could  be  furnished,  the  people  would  have  been  [103 
plundered  of  millions,  to  enrich  men  who  had  acted  in  violation 
of  law,  and  many  from  fraudulent  motives.  To  have  protected 
snch  men  in  their  ill-gotten  wealth,  by  section  23  of  the  act  of 
1824,  would  have  been  a  species  of  legalized  robbery.  The  legisla- 
ture, therefore,  repealed  that  clause  of  the  act,  which  forbid  suits  to 
be  brought  by  the  holders  of  such  paper.  And  the  result  has 
made  manifest  the  wisdom  of  the  legislature,  in  having  only  dc»- 
nied  the  remedy,  and  having  held  the  power  of  relief  under  legis- 
lative control. 

Thus,  if  wo  look  to  the  provisions  of  the  act  intended  to  prevent 
unauthorized  banking,  and  the  nature  of  the  evil  intended  to  bo 
remedied,  we  can  see  good  reason  why  the  legislature  should  have 
taken  this  distinction  between  the  unauthorized  banker  and  the 
community.  The  object  was  protection  to  the  community,  by  the 
prevention  of  unauthorized  banking,  by  punishing  and  depriving 
those  engaged  in  it,  of  all  power  to  acquire  legal  rights  by  such 
business. 

It  was  well  known  to  all  familiar  with  the  nature  and  history 
of  a  paper  money  circulation,  how  liable  it  is  to  abuse,  and  that 
the  most  cautious  and  stringent  legislation  has  not  been  found 
able  to  restrain  it  within  safe  limits,  or  to  chock  its  evils ;  so  much 
80,  that  the  idea  is  becoming  quito  general,  that  the  only  mode  of 
guarding  against  its  mischief,  is  to  banish  it  altogether.  It  is  well 
known,  too,  that  in  times  of  what  are  termed  high  confidence,  and 
in  times,  too,  when  the  authorized  banks  have  failed  to  preserve 
their  credit,  and  refused  to  redeem  their  paper,  that  the  circulatioQ 
IB  almost  certain  to  become  expanded  beyond  all  reasonable  lim.- 
its.  That  unauthorized  bankers  are  enabled,  under  these  circum- 
Btances,  to  get  into  circulation  millions  of  their  paper,  without 
the  community  being  much  in  fault.  Kow,  it  was  not  the  design 
of  the  legislature  to  invite  and  stimulate  these  frauds,  by  giving 
perfect  impunity,  by  a  surrender  of  all  legislative  power  to  rem- 
edy the  mischief,  and  give  relief  to  the  holders  of  such  paper; 
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104]  but,  to  make  it  *tho  interest  of  the  community  to  sastain 
the  policy  of  the  law,  they  withheJd  the  remedy  upon  such  bilU  or 
notes,  but  did  not  destroy  the  contract.  In  restoring  this  rem- 
edy, there  has  been  no  violation  of  constitutional  right,  or  an 
improper  assumption  of  legislative  power,  and  certainly  not  of 
any  principle  of  justice  or  moral  obligation.  But  every  man  ad- 
mits, that  it  is  in  accordance  with  justice,  that  those  men  who 
have  put  into  circulation  their  notes  and  bills  should  be  compelled 
to  comply  with  their  contracts.  To  do  otherwise  is  a  perpetration 
of  a  most  gross  fVaud.  Men  of  any  elevation  of  sentiment  or 
sense  of  justice  would  comply  with  the  moral  obligation  of  per- 
forming their  contracts,  although  not  enforced  by  legal  sanction. 
Men  of  true  tone  and  temper  never  evade  their  moral  obligations, 
by  skulking  behind  a  legal  protection.  Hence  we  find  no  objec- 
tion to  permitting  a  recovery  upon  these  bills  and  notes. 

I  might  cite  4  Serg.  &  Eawlo,  356,  and  17  lb.  64,  as  authorities 
to  support  the  conclusion ;  but  I  am  not  disposed  to  give  to  those 
cases  the  sanction  of  precedent,  as  they  support  a  law  which 
makes  a  contract,  wholly  void  at  the  time  of  its  being  made,  of 
valid  obligation  by  subsequent  legislation.  This  is  beyond  the 
limits  of  just  legislation,  and  in  violation  of  fundamental  prin- 
ciples and  constitutional  rights. 

As  to  the  second  count.  This  is  defective.  It  assumes  that  the 
company  acted  under  a  charter,  which  had  not  expired  at  the  time 
of  the  issuing  of  the  bills  upon  which  recovery  is  sought,  but  had 
become  forfeited  by  non-user  and  misuser.  This  would  be  call- 
ing up  the  question  of  a  forfeiture  in  a  collateral  way.  But  it  has 
been  urged  in  argument  that  the  charter  has  been  repealed.  This 
would  not  alter  the  rights  which  existed  before  such  repeal.  The 
repeal  of  a  charter  is  not  a  seizure  of  the  property  of  the  company 
to  the  state,  nor  docs  it  impair  any  rights  previously  acquired. 
For  example,  the  repeal  of  a  charter  of  a  road  company  does  not 
give  the  road  to  the  public;  but  converts  it  into  the  private  prop- 
105]  erty  of  the  individuals  composing  the  company,  *to  use  as 
they  see  proper,  without  public  control.  If  the  state  should  seize 
it  to  publio  use,  the  constitution  requires  that  full  compensation 
should  be  made  in  money.  Hence,  the  plaintiffs  in  this  suit  ac- 
quire no  new  rights  against  the  defendants  by  the  repeal  of  their 
charter. 

The  remaining  are  the  common  counts. 
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Tho  demnrrcr  is  anstained  as  to  the  second  count,  and  over- 
ruled as  to  the  first.  The  defendants  will  have  leave  to  plead  if 
they  wish  it. 


George  B.  Wat  and  others  v.  Hillier,  Bush,  and  others 

An  original  decree  in  chancery  can  not  be  stayed  unless  upon  petition  for 
review,  and  on  motion  to  the  court  of  the  county  in  which  such  petition 
is  filed. 

8ach  original  decree  can  not  be  stayed  by  the  order  of  one  or  more  Judges  of 
the  court,  or  of  the  court  in  bank. 

This  is  an  original  motion,  filed  in  this  court. 

Tho  object  of  the  motion  is  to  stay  further  proceedings  upon 
a  judgment  at  law,  and  on  an  original  decree  in  chancery,  both 
entered  in  the  Supreme  Court  of  Lucas  county,  in  favor  of  the  de- 
fendants, against  the  plaintifis,  until  a  hearing  can  be  had  in  a  bill 
already  filed  in  tho  Supreme  Court  of  Lucas  county,  for  the  pur- 
pose of  reviewing  tho  aforesaid  original  decree. 

T.  EwiNG  and  J.  C.  Spink,  for  plaintiffs. 

E.  Lane,  for  defendants. 

Hitchcock.  J.  The  first  question  which  presents  itself  to  the 
consideration  of  the  court  is,  whether  we  have  jurisdiction  or 
power  to  make  the  order  sought  for.  While  day  after  day  wo 
hear  so  much  about  the  encroachments  of  another  branch  of  gov- 
ernment upon  the  rights  of  the  people,  and  are  so  earnestly  called 
upon  to  restrain  by  judicial  action  *the  exercise  of  uncon-  [106 
stitutional  legislative  power,  it  becomes  us  to  remember  that  we 
too  are  bound  by  the  same  constitution  which  is  intended  to  re- 
strain improper  legislative  action.  The  constitution  was  made 
not  to  act  upon  the  legislative  department  alone,  but  upon  every 
department  of  the  government.  And  we  must  see  to  it,  that  while 
we  attempt  to  restrain  the  usurpation  of  others,  we  are  not  guilty 
of  usurpation  ourselves.  While  this  court  or  its  members  will  not 
shrink  from  the  discharge  of  any  duty  enforced  upon  us,  or  tho 
nocesRary  exercise  of   any  power  delegated  to  us,  beyond  that 
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power  we  can  not  go.    Nor  will  we  consent  to   exercise  even 
doubtfal  power. 

Section  1  of  article  3  of  the  constitution  provides,  that  "  the 
judicial  power  of  this  state,  both  as  to  matters  of  law  and  equity, 
shall  be  vested  in  the  Supreme  Court,  in  courts  of  common  pleas 
for  each  county,  in  justices  of  the  peace,  and  in  such  other  courts, 
as  the  legislature  may  from  time  to  time  establish." 

In  section  2  of  the  same  article,  it  is  prescribed  that  the  Supreme 
Court,  and  courts  of  common  pleas,  "  shall  have  original  and  ap'^ 
pcllate  jurisdiction  in  such  cases  as  shall  be  directed  by  law,'' 

By  section  4,  criminal  jurisdiction  is  conferred  to  be  exercised 
*'  in  such  cases,  and  in  such  manner,  as  may  be  pointed  out  by 
lawr 

By  section  5,  "jurisdiction  of  all  probat<o  and  testamentary 
matters,  granting  administration  and  the  appointment  of  guard- 
ians," is  vested  in  the  court  of  common  pleas,    v 

By  section  6,  it  is  provided  that  "the  judges  of  the  court  of 
common  pleas  shall,  within  their  respective  counties,  have  the 
same  power  with  the  judges  of  the  Supremo  Court,  to  issue  writs 
of  certiorari  to  justices  of  the  peace,  and  to  cause  their  proceed- 
ings to  be  brought  before  them,"  etc. 

By  section  7,  judges  of  the  Supreme  Court  are  made  conserva- 
tors of  the  peace  throughout  the  state — presidents  of  the  court 
of  common  pleas,  in  their  respective  circuits,  and  associate  judges 
of  the  latter  court,  in  their  respective  counties. 
107]  *By  the  ninth,  the  right  to  appoint  its  own  clerk  is  secured 
to  each  court. 

This  is  all  that  can  be  found  in  the  constitution  relative  to  the 
power  or  jurisdiction  of  the  Supreme  Court,  or  court  of  common 
pleas.  Everything,  or  almost  everything  upon  this  subject,  is  left 
to  future  legislation.  The  courts,  it  is  true,  are  created  by  the 
constitution.  They  are  by  the  same  constitution  made  capable  of 
receiving  jurisdiction.  But  that  jurisdiction  and  its  extent,  and 
the  manner  of  exercising  it,  must  be  prescribed  by  the  law-making 
power. 

The  constitution  requires  that  one  term  of  the  Supreme  Court 
shall  be  held  in  each  county  every  year;  a  court  so  held  is  the 
court  of  the  county.  Its  jurisdiction  is  confined  to  the  county. 
The  name  of  the  court,  the  fact  that  it  is  the  highest  judicial  tri- 
bunal in  the  state,  can  not  be  construed  to  extend  or  enlarge  ita 
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power.  The  judges  of  the  Supreme  Court,  while  sitting  as  a  court 
in  Franklin  county,  have  no  more  right  to  exercise  jurisdiction 
relative  to  other  counties  in  the  state,  than  has  the  court  of  com- 
mon picas  while  sitting  in  the  same  county. 

The  general  assembly  have  from  time  to  time,  pursuant  to  their 
constitutional  power,  passed  laws  regulating  the  powers,  practice, 
and  duties  of  the  respective  courts,  and  these  laws  have  been 
changed  as  public  policy  seemed  to  require.  By  law,  too,  duties, 
to  be  performed  by  the  individual  members  of  the  court,  have  been 
prescribed.  It  is  unnecessary  to  go  into  an  examination  of  these 
several  statutes.  By  one,  however,  it  may  be  proper  to  say,  powder 
is  given  to  a  judge  of  either  court  to  allow  an  injunction  to  stay 
proceedings  at  law,  either  before  or  after  judgment,  the  injunction 
to  be  continued  until  dissolved  or  made  perpetual  by  the  court,  in 
which  the  bill  praying  such  injunction  is  filed.  I  do  not  find, 
however,  that  any  such  power  is  delegated  to  enjoin  the  execution 
if  a  decree  in  chancery.  We  know  of  no  power,  possessed  by  a 
judge  in  this  state,  by  his  order  merely,  to  stay  proceeding  either 
\n  law  or  chancery,  unless  upon  bill  regularly  filed  praying  such 
order. 

♦If  a  party  to  a  suit  in  chancery  shall  foel  himself  aggrieved  [108 
by  an  original  decree,  he  is  not  without  remedy.  At  any  time 
within  thirty  days  from  the  entry  of  any  order  or  decree  ho  may 
apply  to  two  of  the  judges  of  the  common  pleas,  or  either  judge 
of  the  Supreme  Court  who  heard  the  case,  by  petition  for  rehear- 
ing, and  if  the  rehearing  is  allowed,  this  of  course  suspends  the 
execution  of  the  decree.  It  is  like  a  new  trial  at  law,  which  sus- 
pends, or  rather  prevents  a  judgment. 

If  he  can  not  obtain  a  rehearing,  he  may  file  his  bill  or  petition 
for  review.  This  he  may  do  as  a  matter  of  course,  if  the  errors 
complained  of  are  errors  in  law,  apparent  upon  the  face  of  the 
proceedings.  But  if  it  bo  for  new  matter  discovered  after  the 
hearing  on  the  former  decree,  "  it  shall  only  be  filed  with  the 
leave  of  the  court  to  which  it  is  exhibited." 

Not  with  the  leave  of  one  of  the  judges  nor  of  two  of  the  judges 
of  the  court,  but  <*  with  the  leave  of  the  court  "  to  which  it  is  ex- 
hibited. And  what  court  is  this?  Unquestionably  the  court  of 
the  county  where  the  original  decree  was  entered,  not  the  court 
of  another  county.  The  statute  further  provides,  that  "  in  either 
case,  the  court  may,  at  their  discretion,  stay  the  proceedings  on  the 
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[*ree,  until  tho  further  order  of  the  court,  or  until  final 
nade  on  the  petition  for  review."  Swan's  Stat.  714,  715. 
^his  discretion  exercised?  The  statute  proceeds,  *' pro- 
motion to  stay  proceedings  be  made  at  the  time  at  which 
n  for  review  is  exhibited,  and  with  leave  filed ;  or  if  filed 
n,  then  at  the  next  succeeding  term."  At  the  term, 
hich  the  petition  is  exhibited,  if  filed  with  leave;  or  if 
ication,  then  at  the  next  succeeding  term,  tho  motion 
(lade.  And  if  not  then  made,  it  can  not  be  sustained 
Perhaps  it  may  be  thought  that  at  any  subsequent 

court  might  make  such  an  order  by  its  inherent  power, 
nherent  power  is  a  thing  I  do  not  well  understand.  It 
rehend  much,  it  may  comprehend  but  little.  I  am  sat- 
)d  *with  the  powers  expressly  delegated,  and  unwilling 
any  by  implication. 

motion  before  the  court,  it  would  seem  that  since  the 
3f  the  Supreme  Court  in  Lucas  county,  the  petition  for 
luded  to,  has  been  filed.  At  the  next  term  in  that 
en,  according  to  the  statute,  the  plaintiffs  may  move  the 
ispend  the  execution  of  the  decree  claimed  to  be  erro- 
ut  it  is  said  that  that  will  be  too  late — that  before  that 
arable  mischief  will  be  done.  And  on  this  ground  ap- 
s  made  to  this  court  to  interfere  and  grant  temporary 
m  we  do  it? 

tter  of  fiact,  the  Supremo  Court  in  bank  is  more  limited, 
3,  in  its  jurisdiction,  than  is  the  Supreme  Court  of  a 

the  court  of  common  pleas.  It  is  hardly  a  court  of 
'or  years  after  its  organization  it  had  no  clerk.  That  is, 
ivo  it  no  clerk.  The  clerk  of  the  Supreme  Court  of 
jounty,  as  clerk  of  that  court,  discharged  the  duties  of 
it  as  the  law  now  exists  we  are  accommodated  with  this 
oflScor.  But  now  as  to  the  matter  of  jurisdiction, 
on  1  of  the  act  of  March  10,  1831,  entitled  "an  act  to 

court  in  bank,'*  it  is  the  "duty  of  all  the  judges  of  the 
/ourt  to  meet  annually  in  the  town  of  Columbus,  to  hold 
bank,  for  the  final  adjudication  of  all  such  questions  of 
Y  have  been  reserved,  in  any  county,  for  decision  at  the 
as  hereinafter  provided."  Swan's  Stat.  219. 
4  of  the  act  points  out  or  specifies  what  cases  may  be 
md  includes  as  well  cases  in  chancery  as  at  law;  and 
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section  8  provides  that  the  decision,  when  made,  shall  be  trans- 
mitted to  the  clerk  of  the  Supreme  Court  where  such  cases  were 
reserved,  "and  such  proceedings  shall  thereupon  be  had,  as  if 
such  decision  had  been  roade  in  daid  county." 

*  Such  was  the  jurisdiction  of  the  court  by  the  law  of  1831.  It  was 
confined  to  such  cases  as  had  been  reserved  by  the  ^judges  [110 
themselves  on  the  circuit,  and  the  judgment  or  decree  was  the 
same  as  if  it  had  been  rendered  in  the  county  in  which  the  case 
had  been  reserved. 

It  must  be  remembered  that  this  was  not  the  first  law  requiring 
a  special  session  of  the  court  at  Columbus.  This  act  conferred 
greater  power  upon  the  court  than  it  possessed  by  the  former  law. 
It  authorized  it  to  appoint  a  clerk  and  crier,  if  such  officers  should 
be  deemed  necessary.  And  further  than  this,  it  gave  the  court 
authority  to  establish  rules  of  practice. 

Now  it  will  be  seen  that  the  present  motion  is  not  within  the 
jurisdiction  of  the  court,  as  prescribed  by  the  act  of  1831.  It  is 
an  original  motion,  not  a  motion  reserved  from  Lucas  county. 
This  act  gave  no  original  jurisdiction. 

But  additional  power  has  been  conferred  from  time  to  time  upon 
this  court.  By  one  law  any  two  judges  may  allow  a  writ  of  error 
to  the  Supreme  Court  of  a  county,  returnable  in  bank  ;  thereby, 
by  a  species  of  appeal,  removing  a  case  from  the  court  in  a  county 
to  the  court  in  bank.  By  another,  writs  of  error,  allowed  by  one 
or  by  two  judges,  in  certain  classes  of  criminal  cases,  may  be  made 
returnable  to  the  court  in  bank. 

Beyond  cases  reserved,  and  cases  brought  before  us  by  writ  of 
error,  I  am  not  aware  that  we  have  any  jurisdiction. 

6uch  being  the  case,  we  feel  that  we  have  no  authority  to  sus- 
tain the  present  motion. 

It  may  be  that  the  present  laws  do  not  furnish  sufBcient  safe- 
guards against  errors  in  judicial  proceedings.  If  so,  the  proper 
authority  can  apply  the  remedy.  But  it  is  perhaps  a  matter  wor- 
thy of  consideration,  whether  the  facility  with  which,  under  our 
present  system,  judicial  proceedings  may  be,  and  frequently  are 
delayed,  is  not  fraught  with  more  mischief  than  benefit.  Injuno* 
tions  are  sometimes  necessary  and  proper,  but  when  granted  for 
slight  and  insufficient  causes,  they  have  a  direct  tendency  to  per- 
vert justice.     The  motion  is  overruled. 
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Ill]      *Fo8TER  M.  Follett  v.  Pbanois  Hall  and  others. 

A  mortgage  handed  in  for  record  on  the  first  day  of  the  term  of  court,  but 
before  the  court  actually  convenes,  will  prevail  against  the  lien  of  a  judg- 
ment recovered  at  the  same  term. 

This  is  a  bill  of  review,  reserved  in  the  county  of  Brie. 

The  material  facts  are  these:  Hall  and  wife  execoted  a  mortgage 
upon  a  certain  lot  of  ground  in  Sandasky  city,  to  Oran  Follett, 
who  assigned  the  same  to  complainant,  to  secure  the  payment  of 
two  promissory  notes  given  for  the  payment  of  1698.  The  mort- 
gage bears  date  June  2,  1841,  and  was  presented  for  record  on 
June  3,  1841,  at  eight  o'clock  a.  m. 

At  the  June  term  of  the  court  of  common  pleas  within  and  for 
the  county  of  Brie,  Farwell  and  Higgins,  administrators  of  J.  W. 
Bansom,  recovered  a  judgment  against  Hall,  for  something  over 
(800,  and  levied  execution  upon  the  lot  mortgaged  to  Follett. 
The  term  of  the  court  at  which  this  judgment  was  reodered,  con- 
vened on  the  same  day,  at  ten  o'clock  a.  m«,  on  which  said  mort- 
gage was  presented  for  record.  The  Supreme  Court  held  that  the 
judi(ment  had  the  preferable  lien.  This  is  assigned  for  error, 
among  others,  and  is  the  only  one  considered  by  the  court. 

Parish  &  Saddler,  for  complainants,  submitted  the  following 
authorities:  2  Stark.  Bv.  787,  and  notes;  3  Burr.  1434;  Wright, 
325;  7  Ohio,  69;  3  Bl.  Cora.  43;  3  Burr.  1243;  1  Cow.  592;  Cowp. 
714;  4  Grecnl.  298 ;  Story  on  Bills,  329 ;  lb.  on  Pr.  Notes,  236  ;  1 
Pick.  485;  7  J.J.  Marsh.  202;  1  Blackf.  392;  9  Cranch,  104;  4 
NewHamp.  267;  6  Tenn.  224;  3  lb.  623;  3  United  States  Di§. 
518;  6  Cow.  659;  11  Mass.  204;  15  lb.  193;  Law  Eep.  Jan. 
1844,  p.  392. 

112]  ^L.  S.  Beecher,  for  the  defendants,  presented  the  following 
authorities:  8  Ohio,  396 ;  14  lb.  428,514;  1  Ohio  Cond.  254;  6 
Ohio,  156  ;  14  lb.  514 ;  5  Mass.  197. 

Eead,  J.  The  simple  question  in  this  case  is,  which  had  the 
preferable  lien,  the  judgment  or  mortgage.  It  is  contended  that 
the  judgment  lien,  taking  effect  from  the  first  day  of  the  term, 
includes  the  entire  day,  upon  the  principle  that  a  day  in  law  is 
not  divisible,  and  is  therefore  older  and  superior  to  that  of  the 
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mortgage.  Tbo  statato  provides  that  the  lands  and  tenements  of  the 
debtor  shall  be  bound  for  the  satisfaction  of  any  judgment  against 
the  debtor  from  the  first  day  of  the  term  at  which  judgment  shall 
be  rendered.  Mortgages  take  effect,  and  have  preference,  from  the 
time  the  same  are  delivered  to  the  recorder  of  the  proper  county, 
to  be  by  him  entered  on  record.  If  the  judgment  lien  attaches 
from  midnight,  on  the  day  the  term  of  court  commenced,  it  is 
older  and  better  than  that  of  the  mortgage ;  but  if  the  judgment 
lien  attaches  only  from  the  time  the  court  actually  convened  its 
session  on  the  first  day  of  its  term,  then  the  mortgage  lien  is  older 
and  must  prevail.  The  word  day,  in  law,  embraces  the  entire 
day ;  bnt  that  a  day  in  law  is  not  divisible,  is  a  mere  fiction,  only 
observed  for  the  purposes  of  justice,  and  never  adhered  to  when 
it  would  work  mischief.  When  rights  attach  from  the  order  of 
courts,  the  event  must  be  regarded,  and  not  the  name  of  that  frac- 
tion of  time  called  a  day.  From  what  time  does  the  statute 
intend  the  judgment  lien  to  attach  ?  From  the  first  day  of  the 
term,  would  exclude  the  first  day,  and  the  judgment  lien  would 
only  attach  with  the  commencement  of  the  second  day.  If  this 
construction  were  permitted,  it  would  allow  a  lien  to  attach 
superior  to  that  of  the  judgment,  even  after  judgment  had  been 
rendered.  If  a  debtor,  in  the  forepart  of  the  first  day  of  the  term, 
should  have  judgment  rendered  against  him,  he  might  dispose  of 
his  whole  lands  and  tenements,  in  the  aflerpart  of  the  day,  so  as 
to  put  them  beyond  the  reach  of  execution.  This  may  *be  [113 
done  now,  after  suit  brought,  if  before  the  term  at  which  judg- 
ment shall  be  rendered.  The  object  of  the  law  undoubtedly  was, 
to  prevent  men  from  disposing  of  their  lands  and  tenements,  after 
judgment  was  rendered  against  them,  as  the  temptation  would  bo 
stronger  to  do  so  than  before  judgment,  and  as  most  litigants  have 
some  hopes  of  success  up  to  that  time.  But  if  the  lion  only  at- 
tached from  the  time  of  the  judgment,  in  several  suits  against  the 
same  person,  that  first  in  order  upon  the  docket  would  have  the 
advantage.  It  is,  therefore,  provided  that  all  judgments  rendered 
at  the  same  term,  shall  attach  as  liens  from  the  same  time.  This 
puts  them  upon  an  equality.  The  term,  in  this  respect,  is  regarded 
as  one  day.  Looking,  then,  to  the  object  of  the  law,  we  make  the 
word  FROM  induMve,  which  in  its  usual  signification  is  exclusive. 
It  is  necessary  to  give  the  word /row  this  interpretation,  in  order 
that  judgment  liens  should  attach  from  the  beginning  of  the  term. 
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The  object  of  the  legislature  undoubtedly  was,  that  all  jadgments 
should  attach  as  liens  from  the  beginning  of  the  terra  at  which 
they  were  rendered.  It  can  not  be  presumed  that  judgments 
wore  intended  to  attach  as  liens  before  the  term  commenced.  At 
what  time,  then,  does  a  term  of  court  begin  ?  It  can  not  be  said 
that  a  term  of  court  commences  before  the  judges  authorized  to 
hold  court  have  convened.  There  can  be  no  term  of  court,  unless 
tliere  is  a  court.  To  fix  a  time  by  law  to  hold  court,  does  not 
make  a  court.  If  judgments  attach  only  as  liens  from  the  begin- 
ning of  the  term  of  court,  they  attach  from  the  time  on  the  first 
day  of  the  term  at  which  the  court  was  duly  organized  and 
opened.  A  majority  of  the  court  hold  this  to  be  the  true  construc- 
tion of  the  statute,  giving  judgment  liens.  Upon  this  construc- 
tion, the  mortgage  is  the  older,  and  therefore  the  better  lien. 
It  is  not  pretended  that  any  injustice  is  worked  by  this  construc- 
tion, because  the  equity  of  the  mortgage  is  equal  to  that  of  the 
judgment,  and  being  older,  is  in  fact  better;  but  that  it  violates 
IM]  the  express  words  of  the  statute.  But  if  we  *looked  to  the 
words  only,  and  not  the  object  of  the  statute,  it- might  well  be 
held  that  the  judgment  lien  only  commenced  with  the  second  day 
of  the  term,  the  word  ^^from'^  excluding  the  first.  If  wo  may  in- 
clude a  day  which  the  words  of  the  statute  exclude,  to  carry  out 
tho  object  of  the  law,  we  see  no  reason  why  we  may  not  exclude  a 
part  of  a  day  to  effect  the  same  object,  especially  if  righC  and 
justice  seem  to  require  it. 

It  may  be  said,  that  to  permit  parties  to  dispose  of,  or  incumber 
their  property  on  the  day  court  begins,  but  before  it  actually  con- 
venes, opens  a  door  to  fraud.  This  may  now  be  done  up  to  tho 
first  day,  and  the  construction  we  give  to  the  statute  affords  very 
little  further  opportunity.  But  it  must  be  remembered,  that  a 
fraudulent  disposition  of  property  will  not  avail  against  a  judg- 
ment. "With  the  subject  of  fraud  we  have  now  nothing  to  do.  Wo 
are  merely  attempting  to  fix  the  time  at  which  judgment  liens 
attach  under  the  statute.  A  judgment  lien  is  not  better,  and 
should  not  prevail  against  other  liens,  upon  the  ground  that  it  is 
of  superior  dignity.  There  is  no  equity  which  requires  that  we 
should  endeavor  to  extend  to  it  an  advantage  over  other  liens  hon- 
estly acquired.  In  the  present  case,  there  is  an  honest  effort 
among  creditors  to  secure  their  debts.  The  one  takes  a  mortgage 
before  the  day  on  which  court  commences,  and  hands  it  in  for 
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record  on  the  first  day  of  the  term,  bnt  before  oonrt  commences;  .  ^ 

the  other,  some  days  after,  bat  daring  the  same  term,  recovers  a    .  Jj^ 

judgment.    Now,  it  is  jast  as  equitable  that  the  one  should  be  ,v  c 

paid  as  the  other.     The  .mortgage  is  first  in  point  of  time,  and  ^Jij^i 

therefore  better  in  equity  and  law,  unless  a  hard  statutory  provis-  ,   ':  1 

ion  deprives  it  of  this  advantage.    It  is  claimed  that  the  statute  '^ 

deprives  the  mortgagee  of  his  rights,  and  confers  them  upon  the 
judgment  creditor,  not  upon  any  principle  of  equity,  but  in  adher- 
ence to  the  maxim,  that  the  law  knows  no  fractions  of  a  day.  But 
it  is  equally  true,  that  fiction  in  law  should  never  be  permitted 
to  work  a  wrong,  and  the  construction  *we  have  given  to    [116  "^^'^ 

the  statute  seems  to  be  warranted  by  its  object  and  intent,  and 
certainly  conforms  to  the  principles  of  justice  and  right.  ^  j« 

The  demurrer  is  overruled,  and  the  decree  heretofore  rendered 
in  this  case  reversed. 

BiBCHAKD,  G.  /.,  dissenting.  This  case  presents  the  naked  ques- 
tion, whether  a  judgment  rendered  in  a  caitse  duly  pending,  shall 
operate  as  a  lien  on  real  estate,  situate  within  the  county,  from 
the  first  day  of  the  term  at  which  it  is  rendered,  including  the  first 
day,  as  fixed  by  law. 

It  is  with  regret  that  I  find  myself  differing  fVom  the  majority 
of  the  court  at  any  time.  Their  opinions  demand  my  respect.  Yet 
however  anxious  I  may  be- to  come  to  any  particular  conclusion,  I 
can  not  do  it  as  a  matter  of  choice. 

I  believe  the  decision  just  announced  is  unsound.  The  late 
learned  chief  judge  who  was  with  me  when  the  case  was  origi- 
nally decided,  was  also  at  the  last  session  of  this  court  after  full 
argument,  sincerely  and  advisedly  of  the  same  opinion.  In  stating 
the  reasons  which  have  operated  upon  my  mind,  I  desire  it  to  be 
understood  that  the  doctrine  is  admitted  that  parts  of  days  may, 
in  a  proper  case,  be  noticed  for  the  prevention  of  injustice,  nor  do 
I  understand  that  there  is  any  difference  between  me  and  my 
brethren,  as  to  the  true  meaning  of  the  statute  relating  to  mort- 
gages. 

We  all  hold,  since  the  decision  in  Stansell  v.  Roberts,  that  a 
mortgage  has  no  effect ;  that  it  is  like  an  unexecuted  contract,  until 
it  is  filed  with  the  recorder  of  the  county  for  record.  Such  is  the 
effect  of  the  statute  relating  to  mortgages.  Again,  we  all  agree 
that  since  the  enactment  of  the  statute,  fixing  the  liens  of  judg- 
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mcDts  at  law  (many  years  older  than  the  mortgage  act),  the  courts 
and  the  bar  have  considered  that  the  judgment  lien  took  effect  so 
as  to  include  the  first  day  of  the  term  at  which  the  judgment  may 
have  been  rendered;  that  interest  has  over  been  computed  to  and 
116]  from  *that  day.  We  know  of  no  conflicting  decision  and 
there  is  no  disagreement  on  this  point. 

Now  with  these  facts  and  premises,  upon  whiqb  there  is  no 
division  of  opinion,  I  can  not  conceive  that  the  lien  of  this  judg- 
ment is  junior  to  the  lien  of  the  mortgage.  It  does  seem  to  follow 
that  the  first  is  some  eight  hours  older  than  the  latter.  Both  are 
legal  liens.  Both  stand  upon  their  respective  legal  rights,  and 
both  depend  upon  positive  enactments  which  no  court  ought  to 
gainsay. 

This  is  not  a  case  where  a  mere  legal  fiction  is  attempted  to  be 
interposed  to  defeat  a  prior  equity.  It  is  a  case  where  an  older 
legal  right  is  given  to  a  bona  fide  judgment  by  a  positive  statute 
in  express  terms,  and  to  which  all  the  cases,  cited  to  prove  that  a 
day  may  be  divided  to  prevent  a  legal  fiction  from  working  in- 
justice, are  either  wholly  inapplicable,  or  they  prove,  by  strong 
analogy,  the  unsoundness  of  the  application  which  has  just  been 
made  of  them. 

Adjudicated  cases  have  been  cited  also  to  prove  that  a  lien 
attaching  at  a  particular  hour  of  a  day,  shall  be  preferred  to  a 
lien  attaching  of  the  day  generally.  Admitting  the  soundness  of 
these  decisions  and  applying  correctly  the  principle  deduciblo 
from  them,  and  the  mortgage  lien  must  yield,  because  the  judg- 
ment lien  took  efi^ect  on  the  first  hour  of  the  term  of  the  court,  and 
the  mortgage  on  the  eighth  hour  of  the  same  term.  These  cases 
sustain  my  views. 

The  terms  of  the  courts  are  matters  of  law,  of  which  all  the 
people  of  the  state  are  bound  to  take  notice.  To  learn  when  they 
commence,  the  statute  only  need  be  looked  to.  The  legislature 
intended  to  leave  no  room  for  dispute  here.  But  the  hour  when 
the  court  may  have  actually  commenced  its  session  is  very  uncer- 
tain. It  may  have  been  at  one  o'clock  in  the  morning,  or  at  eleven 
o'clock  at  night,  or  at  any  intermediate  hour.  In  many  counties 
the  records  will  only  show  that  the  terms  of  the  courts  commenced 
on  the  days  prescribed  by  law,  without  any  mention  of  the  hour 
of  the  day  at  which  the  judges  and  officers  convened.  Is  it  so, 
then,  that  the  party  taking  a  judgment,  at  a  term  when  no 
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♦court  was  convened  tfntil  the  afternoon  of  the  first  day,  or  [117 
perhaps  the  second  or  third  day  of  the  term,  is  liable  to  be  defeated 
by  deeds  and  contracts  entered  into  after  the  time  fixed  by  statute 
for  the  beginning  of  the  term  ?  Can  the  judgment  creditor  make 
no  levy  with  safety  npon  the  real  estate  of  his  creditor,  without 
first  iaquiring  of  the  clerk,  constable,  juror,  or  bystander,  at  what 
hour  the  sheriff  may  have  proclaimed  the  opening  of  the  court? 
Must  he  litigate  this  uncertain  fact  with  any  and  every  mortgagee, 
vendee,  and  grantee  of  the  judgment  debtor,  and  prevail  in  settling 
the  disputed  hour  in  his  favor,  or  submit  to  have  his  creditor's 
real  estate  swept  away  from  him  by  a  conveyance,  mortgage,  con- 
tract, or  other  claim  entered  into  at  one  in  the  afternoon,  because 
the  court  did  not  happen  to  convene  till  the  hour  of  two?  If  a 
creditor  can  be  defeated  on  execution  in  this  way  under  our  law, 
it  is  a  new  thing,  and  contrary  to  all  our  former  impressions  and 
all  the  practice  of  members  of  the  bar  for  many  years.  This  ques- 
tion is  of  too  serious  import  to  be  passed  over  lightly,  and  with- 
out a  dissent.  It  should  not  be  treated  as  a  legal  fiction  in  the 
way  of  justice. 

The  opportunities  of  embarrassing  creditors  in  the  legal  pursuit 
of  their  honest  demands,  have  heretofore  been  sufficiently  nu- 
merous. The  means  of  committing  fraud  have  over  been  suf- 
ficiently ample.  I  can  not  but  believe  that  a  new  door  for  gross 
fraud,  and  difficult  of  detection,  will  be  needlessly  opened  by  the 
rule  now  established,  and  that  it  will  be  hereafter  somewhat  im- 
proved, to  the  prejudice  of  the  morals,  the  peace,  and  of  the  best 
interests  of  the  public  generally,  as  well  as  to  the  injury  of  indi- 
vidual judgment  creditors.  For  these^  and  the  reasons  alluded  to 
by  counsel,  and  for  other  reasons  that  might  be  given,  it  is  out  of 
my  power  to  concur  in  reversing  the  decree  of  this  court,  which 
was  made  upon  the  circuit,  and  made,  too,  deliberately,  after  full 
argument. 

It  may  be  hard  for  this  mortgagee  to  lose  the  benefit  of  his  se- 
curity. But  a  hard  case  is  a  poor  excuse  for  establishing  a  bad 
precedent.  It  is  merely  saving  one  man  from  misfortune,  by  visit- 
ing evils  upon  the  whole  community. 

*I  do  not  desire  to  dwell  long  upon  this  subject.  Yet  [118 
there  is  one  other  view  of  the  case  which  has  force  with  me.i  The 
entire  usage  of  the  state  to  the  present  time  has  been  in  accord- 
ance with  the  views  that  I  have  stated. 
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"Whore  this  change  of  construction  (for  it  is  in  effect  that)  of  an 
old  statute,  will  stop,  or  to  what  extent  it  may  operate  to  defeat 
titles  acquired  under  sales  upon  execution,  no  one  can  easily  foresee. 
That  its  effect  will  be  disastrous  in  some  cases  is  not  to  be  doubted. 
To  guard  against  any  disturbance  of  rii^hts  fiairly  acquired,  and  in 
accordance  with  the  long-continued  and  general  practice  of  those 
learned  in  the  law,  I  would  adhere  to  the  old  rules  with  tenacity, 
and  yield  them  only  when  forced  by  reasons  such  as  could  not  be 
resisted. 


Eemp  and  Bucket  v.  John  Walker  and  others. 

The  delivery  of  a  deed  to  the  grantee  after  the  same  has  been  recorded  is  a 
good  delivery,  and  the  deed  need  not  again  be  recorded. 

Whether  the  delivery  of  a  deed  to  the  recorder  for  record  by  the  grantor  Ib 
of  itself  a  good  delivery,  qussre. 

This  is  a  case  in  chancery,  reserved  in  Seneca  county 
The  papers  are  voluminous,  but  all  the  facts  bearing  upon  the 
points  decided,  are  set  forth  in  the  opinion  of  the  court. 
Rawson  &  Pennington,  for  complainants. 
Hall  &  Stem,  for  defendants. 

Hitchcock,  J.  The  original  bill  in  this  case  was  filed  in  the 
name  of  Jarvis  Kemp  and  Daniel  Buckey,  against  John  Walker, 
and  Elizabeth,  his  wife,  to  foreclose  a  mortgage,  and  was  filed  on 
May  12, 1842.  The  mortgage,  which  is  made  a  part  of  the  bill,  pur- 
119]  ports  to  convey  lot  No.  *11,  in  the  town  of  Tiffin,  in  Seneca 
county,  to  complainants,  as  security  for  the  payment  of  a  note 
of  $1,856.24,  and  bears  date  June  5,  1837.  This  deed  appears  to 
have  been  regularly  executed  by  John  Walker  and  wife,  and  was 
recorded  on  the  15th  day  of  the  same  month. 

In  May,  1842,  John  Walker  filed  his  petition  in  the  district  court 
of  the  United  States,  for  the  district  of  Ohio,  for  the  benefit  of  the 
bankrupt  law.  and  such  proceedings  were  had,  that,  on  the  24th 
day  of  October  of  the  same  year,  he  received  a  certificate,  discharg- 
ing him  from  the  debts  owing  by  him  at  the  time  of  filing  the  pe- 
tition, Lewis  Davis,  the  assignee  in  bankruptcy  of  Walker,  of- 
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fered  at  pablio  sale,  the  interest  of  said  Walker  in  said  lot  No.  11, 
and  the  same  was  purchased  by  one  Luther  A.  Hall,  for  himself 
and  Joseph  Walker. 

On  November  9,  1843,  the  complainants  filed  an  amended  bill, 
setting  forth  a  mistake  in  the  original  bill,  in  the  name  of  one  of 
the  complainants — the  name  of  Jarvis  Kemp  having  been  inserted 
instead  of  Lewis  Kemp — and  by  this  amended  bill,  the  said  Lewis 
Davis  and  Luther  A.  Hall  were  made  additional  defendants.  The 
prayer  was  the  same  as  in  the  original  bill,  that  the  mortgaged 
premises  might  be  sold  for  the  payment  of  the  mortgage  debt. 

In  February,  1844,  this  bill  was  answered  by  the  defendants, 
Walker,  Hall,  and  Davis.  Walker  admitted  his  indebtedness  to 
complainants,  and  the  execution  of  the  mortgage,  but  insisted  that 
the  same  had  not  been  delivered,  and  was  therefore  inoperative. 
He  stated  further,  that  as  collateral  security  for  said  indebtedness, 
he  had  transferred  to  complainants  a  note  against  Joseph  Walker 
for  81,000,  which  had  been  collected  by  complainants.  That  this 
transfer  was  made  under  an  agreement  of  complainants,  to  assist 
him  by  furnishing  him  with  merchandise  with  which  to  carry  on 
business.  That  the  complainants  had  refused  to  comply  with  this 
agreement,  and  therefore  were  not  entitled  to  the  benefit  of  this 
$1,000. 

*The  defendants,  Hall  and  Davis,  insisted,  in  their  answers,  [130 
that  at  the  time  of  the  execution  of  the  mortgage.  Walker  was  in 
failing  circumstances;  that  the  mortgage  was  made  without  the 
knowledge  of  the  complainants,  and  with  the  intent  to  defraud 
creditors,  and  was  therefore  void.  They  further  insisted  that  the 
mortgage  was  never  in  fact  delivered  to  the  mortgagees,  and  was 
thereiore  inoperative. 

During  the  pendency  of  the  suit  in  the  court  of  common  pleas, 
the  mortgaged  premises  were  sold  under  an  interlocutory  decree 
of  that  court,  and  for  a  sum  much  less  than  that  due  upon  the 
mortgage. 

In  this  state  of  the  case,  two  questions  are  presented  for  the  con- 
sideration of  the  court:  first,  was  the  mortgage  in  controversy  ex- 
ecuted for  the  purpose  of  defrauding  creditors,  and  therefore  void  ? 
and  second,  was  the  same  instrument  void  for  want  of  delivery? 

1.  Was  the  mortgage  made  for  the  purpose  of  defrauding  cred- 
itors? 

There  can  be  no  doubt,  from  the  testimony  in  the  case,  that  at 
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tbo  time  of  the  execution  of  this  instrument,  John  Walker  wj^s  very 
much  embarrassed  in  his  circumstances,  and  hoplessly  insolvent. 
It  was  not  in  his  power  to  pay  his  debts.  It  is  equally  certain 
that  he  was  at  the  same  time  justly  indebted  to  the  complainanta, 
and  that  this  mortgage  was  executed  to  secure  the  payment  of 
that  indebtedness,  in  part  or  in  whole.  It  presents  the  common 
case  of  the  preference  of  one  of  many  creditors  by  a  debtor.  It 
was  not  a  conveyance  made  in  trust  for  the  use  of  a  creditor,  and 
made  in  contemplation  of  insolvency,  which,  under  the  statute, 
would  inure  to  the  benefit  of  all  the  creditors,  but  a  conveyance 
to  the  creditor  himself,  and  under  such  circumstances,  can  not  be 
considered  fraudulent  and  void. 

2.  Is  the  deed  void  for  want  of  delivery? 

It  is  undoubtedly  true  that  no  interest  can  be  taken  under  a 
deed  until  the  same  is  delivered.  It  is  the  delivery  which  gives 
121]  the  instrument  force  and  effect.  What  will  *amount  to,  or 
be  construed  as  a  delivery,  is  sometimes  a  question  of  difficulty. 
But  in  this  case  there  is  no  difficulty  on  this  account.  The  facts 
are  these:  The  complainants  are  residents  of  the  State  of  Mary- 
land. The  deed  was  executed  on  June  5,  1837,  and  not  delivered 
to  the  grantees;  but  on  the  15th  day  of  the  same  month,  delivered 
to  the  recorder  of  the  county  for  record.  If  the  deed  had  remained 
in  the  recorder's  office  until  the  time  of  the  filing  of  this  bill,  and 
had  there  been  intervening  liens  created  by  contract  or  judgment, 
there  might  perhaps  have  been  some  question  as  to  the  sufficiency 
of  this  delivery.  Bat  the  proofs  show  that  in  May  or  June  of  the 
year  1838,  John  Walker,  the  mortgagor,  went  with  Kemp,  one  of 
the  mortgagees,  to  the  office  of  the  recorder  of  the  county,  and 
directed  the  recorder  to  deliver  the  deed  to  Kemp,  which  was  ac- 
cordingly done.  Here,  then,  was  an  actual  delivery  to  the  mort- 
gagee himself,  and  from  this  time  the  deed  must  take  effect, 
whether  it  would  have  taken  effect  from  the  delivery  to  the  re- 
corder or  not.  Having  been  once  recorded,  it  was  not  necessary 
that  it  should  be  recorded  again. 

It  is  clear,  in  the  opinion  of  the  court,  that  the  complainants 
are  entitled  to  have  their  debt  satisfied,  so  far  as  it  can  be  done 
Irora  the  avails  of  the  mortgaged  premises. 

It  would  seem  that  here  should  have  been  an  end  of  this  case. 
But  the  complainants,  on  June  29,  1844,  filed  what  is  called  a  sec- 
ond amended  bill.  This  amendment  is  in  the  form  of  a  creditor's 
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bill,  seeking  to  obtain  satisfaction  of  whatever  balance  may  be 
found  due  to  complainants,  from  the  credits  of  the  defendant, 
Walker,  after  exhausting  the  mortgage  security.  It  is  based 
upon  the  assumption  that  the  certificate  in  bankruptcy  of  Walker 
was  fraudulently  procured.  Several  new  defendants  are  made, 
most  or  all  of  whom  have  answered,  and  testimony  has  been  taken. 
It  does  not  seem  to  the  court  that  this  matter  is  properly  brought 
forward  in  the  manner  in  which  it  is  presented.  It  is  the  proper 
subject  for  an  original  bill,  rather  than  for  an  amendment  to  an 
original  bill  seeking  to  foreclose  *a  mortgage.  We  have,  [122 
however,  looked  into  the  evidence,  and  have  not  been  able  to  dis- 
cover the  fraud  of  which  complaint  is  made. 

Upon  the  whole  case,  the  complainants  are  entitled  to  a  decree, 
as  before  stated,  to  have  the  fund  derived  from  the  mortgaged 
premises  appropriated  toward  the  payment  of  their  debt,  the  cost 
accruing  upon  the  original  and  first  amended  bill,  up  to  the  time 
of  the  decree  in  the  court  of  common  pleas,  first  having  been  paid 
from  said  fund.  The  costs  in  the  court  of  common  pleas  upon  the 
second  amended  bill,  and  all  the  costs  in  this  court,  must  be  paid 
by  the  complainants. 


SuTDAM,  Reed  &  Co.  v,  John  Walker,  Kemp  &  Bucket,  and 

OTHERS. 

Where  a  certificate  in  bankruptcy  is  interpoped  as  a  defense  to  a  pre-existing 
debt,  it  may  be  invalidated  by  proving  fraud  in  its  procurement. 

This  is  a  bill  in  chancery,  reserved  in  Seneca  county. 
The  facts  of  the  case  are  stated  in  the  opinion  of  the  court. 

Hitchcock,  J.  This  is  a  creditor's  bill  filed  in  the  court  of  com- 
mon pleas  of  Seneoa  county,  on  April  1,  1844.  The  complainants 
are  j\idgment  creditors  of  John  Walker,  having  recovered  judg- 
ments against  him  in  the  same  court  of  common  pleas  in  1838.  They 
seek  to  obtain  satisfaction  of  these  judgments  by  the  sale  of  lot 
So.  11,  in  TiflSn,  which  had  been  mortgaged  to  the  defendants, 
Kemp  &  Buckey,  in  1837.  This  mortgage,  it  is  charged  by  the 
oomplainants,  was  made  voluntarily  by  John  Walker,  and  with  a 
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view  to  delay  and  defraud  his  creditors,  and  they  insist  that  it  is 
l23]  therefore,  as  to  them,  void.  They  further  *8eek  to  obtain 
satirtfaction  from  a  debt  due  from  the  defendant,  Shawhan,  to 
Walker,  which  debt,  if  any  existed,  accrued  subsequent  to  the 
application  of  Walker  for  the  benefit  of  the  bankrupt  law.  The 
bill  sots  forth  that  Walker,  in  May,  1842,  petitioned  for  the  ben-* 
efit  of  this  law,  and  that  such  proceedings  were  had,  that,  in  Octo- 
ber following,  he  obtained  a  certificate  discharging  him  from  the 
payment  of  all  debts  due  from  him  at  the  time  of  filing  his  peti- 
tion. But  it  is  charged  that  the  certificate  was  obtained  )^j  fraud- 
ulent practices  which  are  set  forth,  and  was  therefore  void. 

To  this  bill  the  defendants,  John  Walker,  Joseph  Walker,  and 
Luther  A.  Hall,  filed  a  demurrer,  thereby  raising  the  question, 
whether  a  decree  in  bankruptcy  would  be  collaterally  impeached 
as  attempted  by  the  bill,  or  whether  it  must  remain  obligatory 
until  impeached  or  set  aside  in  the  court  where  it  was  rendered. 

The  court  of  common  pleas  overruled  this  demurrer,  and  these 
defendants,  together  with  the  other  defendant  in  the  case,  subse- 
quently answered,  some  of  them  at  great  length,  denying  the  fraud 
charged  in  the  bill.  ' 

The  validity  of  the  mortgage  to  Kemp  &  Buckey  seems  to  be 
admitted  in  the  argument  of  counsel,  and  nothing  remains  but  to 
inquire  whether  the  certificate  in  bankrupty  of  Walker  was  fraud- 
ulently obtained;  and  if  so,  whether  it  can  be  impeached'  in  the 
manner  proposed  in  the  present  case. 

The  circumstances  which  the  complainants  rely  upon  to  prove 
fraud,  are  connected  with  the  mortgage  of  Kemp  &  Buckey.  This 
mortgage,  which  was  upon  lot  No.  11,  in  Tiffin,  was  executed  in 
1837.  In  the  month  of  May,  1838,  Walker  deposited  with  Kemp 
&  Buckey  a  note  in  his  favor  for  81,000,  against  Joseph  Walker. 
This  note  was  deposited  as  collateral  security  upon  the  same  debt, 
to  secure  which  the  mortgage  hud  been  executed.  Upon  the  lot 
was  a  dwelling-house  and  other  buildings,  and  Walker  continued 
in  possession  of  the  same  up  to  the  time  of  filing  his  petitiou  iu 
124]  the  district  court.  Subsequent  to  this  period,  *he  rented  the 
same  for  one  year  to  the  defendant,  Mason,  at  a  rent  of  six  dol- 
lars per  month.  In  his  schedule,  no  notice  was  taken  of  the  debt 
due  from  him  to  Kemp  &  Buckey,  of  the  deposit  of  the  $).,000  note, 
nor  of  the  mortgage.  It  is  insisted  by  complainants  that  these 
matters  were  fraudulently  kept  from  the  schedule,  in  order  that 
104 


Digitized  by  VjOOQIC 


r^-^ 


DECEMBER  TERM,  1847,  125 

SuyJam,  Reed  &  Co.  v,  Waiicer  et  al. 

Walker  migfit  retain  the  property  i»  his  own  poesession,  and  en- 
joy  the  denefit  of  it,  to  the  injnry  of  his  creditors.  Had  there 
been  no  debt  in  fact  due  from  Walker  to  Kemp  ft  Backey,  and" 
had  the  mortgage  been  fraudulent,  it  would  have  furnished  strong^ 
presumptive,  if  not  conclusive  proof,  of  an  improper  motive  on 
the  part  of  Walker,  in  withholding  these  thingft  from  the  schedule. 
But  the  debt  of  Kemp  &  Buckey  was  a  valid,  subsisting  debt,  and 
the  mortgage  was  properly  executed  three  years  before  the  pro- 
ceedings in  bankruptcy.  The  $1,000  note  was  deposited  as  addi- 
tional security  two  years  before  these  proceedings.  All  presump- 
tions of  a  fraudulent  combination  between  Walker  and  Kemp  & 
Buckey  arc  therefore  removed. 

Wo  have  carefully  examined  the  testimony  to  ascertain,  if  pos- 
sible, whether  there  was,  on  the  part  of  Walker,  any  fraudulent 
intent  in  withholding  these  things  from  his  schedule,  but  wo  can 
discover  none.  If  the  testimony  on  the  part  of  Walker  can  be 
credited,  it  is  apparent  that  he  gave  a  full  account  of  all  these 
matters  to  his  lawyer  who  made  out  his  papers.  On  his  part 
there  was  no  concealment.  Through  the  inadvertence  or  mistake 
of  this  lawyer,  they  did  not  appear  upon  the  schedule.  So  soon 
as  this  fact  came  to  the  knowledge  of  Walker,  he  did  all  he  could 
have  done  to  remedy  the  defect  so  far  as  the  interest  of  creditors 
was  concerned.  He  notified  the  assignee,  and  all  his  interest  in 
lot  No.  11  was  sold  at  public  auction  by  that  assignee.  Complain- 
ants suppose  that  there  are  some  evidences  of  fraud  in  the  sale 
itself  J  but  we  can  discover  none.  True,  public  proclamation  was 
made  that  the  lot  would  be  sold  under  the  incumbrance  of  the 
mortgage,  and  this  was  right.  The  mortgage  was  not  affected  by 
the  proceedings  in  bankruptcy.  *And  it  seems,  from  the  [135 
papers  in  the  case,  that  the  entire  proper^y  when  sold,  in  conse- 
quence of  a  proceeding  upon  the  mortgage,  was  not  sufficient  to 
satisfy  the  mortgage  debt.  It  ought  to  be  observed,  that  although 
Walker  rented  the  lot  to  Mason,  as  before  stated,  ho  declined  to 
receive  any  part  of  the  rent. 

Upon  a  full  consideration  of  all  the  evidence  in  the  case,  and  it 
is  quite  voluminous,  the  court  is  satisfied  that  there  is  nothing  to 
impeach  the  certificate  in  bankruptcy. 

Such  being  the  opinion  of  the  court,  it  is  unnecessary  to  deter- 
mine whether  such  certificate  can  be  invalidaied  in  the  manner 
proposed  in  the  present  case.     We  see  no  objection,  however,  to 
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fluch  course  of  proceeding.  If  the  bankruptcy  be  fraudulent,  the 
certificate  is  unavailin<^,  and  if  pleaded  to  an  -action  for  the  re- 
covery of  a  pre-existing  debt,  might  be  defeated  by  a  replication 
Betting  forth  the  fraud.    2  How.  202,  209;  1  Denio,  75,  332,  519. 

Bill  dismissed  at  complainants'  costs. 

E.  Lane  and  Parish  &  Saddler,  for  complainants.^ 

Watson  &  Stem,  for  defendants. 


Henrietta  Frische  v.  Henry  Kramer's  Lessee. 

A  parcbaser  at  sheriff's  sale,  under  an  order  for  the  sale  of  mortgaged  prem- 
ises, is  invested  with  the  interests  of  the  mortgagee  in  the  land  ;  and,  so 
far  as  the  land  is  concerned,  is  subrogated  to  all  the  rights  of  the  mort- 
gagee. 

As  between  mortgagor  and  mortgagee,  and  those  claiming  under  them,  after 
condition  broken'  the  estate  becomes  absolute  in  the  mortgagee,  suhject, 
however,  to  be  redeemed  at  any  time  before  foreclosure. 

A  purchaser  from  the  mortgagor,  whose  purchase  was  made  snbsequent  to  the 
date  of  the  mortgage,  can  not  maintain  ejectment  against  the  purchaser 
at  sheriff's  sale,  although  such  subsequent  purchaser  was  not  made  a  party 
to  the  proceedings  in  chancery.    But  he  may  have  a  bill  to  redeem. 

This  is  a  writ  of  error,  directed  to  the  superior  court  of  Cin- 
cinnati. 

126]  *The  original  action  was  ejectment  for  the  premises  in  con- 
troversy, commenced  by  the  defendant  in  error  in  the  superior 
court  of  Cincinnati.  On  trial  to  a  jury,  a  verdict  was  returned 
for  the  plaintiff  below.  Upon  the  return  of  the  verdict,  the  de- 
fendant below  moved  for  a  new  trial,  which  was  overruled  by  the 
court,  and  judgment  entered  for  the  then  plaintiff. 

To  reverse  this  judgment,  this  writ  of  error  is  prosecuted. 

On  the  trial  of  the  case,  a  bill  of  exceptions  was  allowed  by  the 
court,  which  exhibits,  in  substance,  the  following  facts  : 

On  November  22,  1841,  the  former  owner  of  the  premises  in 
controversy  (John  B.  Germain  and  wife),  conveyed  the  same  by 
mortgage  in  fee,  duly  executed  and  acknowledged,  to  one  Anthony 
Mousch,  conditioned  for  the  payment  of  8300,  and  recorded  on 
November  26,  1841.  This  mortgage  was  assigned  by  Mousch  to 
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Franz  Ratterman,  and  on  October  25,  1842,  after  forfeiture,  a  bill 
for  a  forecioflure  and  sale  was  filed  by  Rattcrman,  in  the  superior 
court  of  Cincinnati,  against  John  B.  Germain  and  wife,  Anthony 
Mousch,  and  Oliver  Gray,  and  that,  on  January  26. 1843,  the  court, 
after  finding  the  sum  of  $330  to  be  due  from  said  Germain,  di- 
rected a  decree  to  be  entered  for  the  sale  of  said  lot.  By  virtue 
of  said  decree  an  order  of  sale  was  issued,  returnable  to  July 
term,  1843,  and  a  return  thereon,  of  sale  to  David  Loring,  for  $400, 
which  sale  was  duly  confirmed  at  the  term  of  October,  1843,  and 
a  deed  ordered  and  duly  executed  to  Loring,  who,  on  November 
21,  1843,  duly  conveyed  the  lot  to  John  Frische  (since  dead),  the 
husband  of  the  tenant  in  possession.  The  defendant  In  error 
claims,  under  a  deed  from  John  B,  Germain  to  Michael  Germain, 
dated  January  14.  1842,  and  recorded  on  February  11,  1842,  and 
from  Michael  Germain  by  derivative  conveyances. 

On  the  trial  of  the  cause  in  the  court  below,  the  *counsel  [127 
for  the  plaintiff  in  error  asked  the  court  to  instruct  the  jury: 

1.  That  as  between  the  mortgagor  and  mortgagee  and  their  as- 
signs, the  fee  of  the  estate  passed  to  the  mortgagee  at  the  time  of 
the  execution  of  the  mortgage. 

2.  That  the  grantee  of  Loring  (the  purchaser)  is  the  legal  as- 
signee of  the  mortgage,  and  can  use  it  an  a  muniment  of  title. 

3.  That  after  the  condition  broken,  and  the  consequent  forfeiture 
of  a  mortgage,  the  mortgagor  or  his  grantees  can  not  maintain  an 
action  of  ejectment  against  the  mortgagee  and  bis  assigns  in  pos- 
session, until  payment  of  the  mortgage  debt. 

4.  That  if  the  deed  under  which  the  plaintiff  claims  title,  was 
dated  prior  to  filing  the  bill  to  foreclose,  and  subsequent  to  the 
registry  of  the  mortgage,  the  lessor  can  only  have  an  equitable 
interest,  which  can  not  be  maintained  in  an  action  of  ejectment. 

All  of  which  instructions  the  court  refused  to  give,  but  charged 
the  jury,  "that  as  against  the  def'endant,  in  the  court  below,  the 
lessor  of  the  plaintiff  had  the  legal  estate,"  and  withdrew  from 
the  jury  all  the  papers  connected  with  the  proceedings  in  chan- 
cery, offered  as  aforesaid,  and  all  the  deeds  predicated  thereon, 
and  generally  all  the  testimony  offered  by  the  defendant. 

The  errors  assigned  are : 

1.  That  the  court  erred  in  refusing  to  instruct  the  jury,  as  re- 
quested by  the  plaintiff  in  error. 
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2.  Tbat  the  court  erred  in  withdrawing  the  testimony  from  jury. 

3.  The  general  error. 

E.  S.  Haines,  for  plaintiff  in  error : 

In  considering  this  question ,  we  must  recollect  that  we  are  in  a 
oonrt  of  law,  investigating  a  legal,  not  an  equitable  right;  and 
128]  that,  in  remote  times,  if  the  mortgagor  once  *8uffercd  the 
condition  to  be  broken,  his  estate  was  gone,  and  there  could  be  do 
redemption.  No  principle  of  law  is  more  firmly  established  than 
that,  as  between  mortgagor  and  mortgagee,  and  those  holding 
under  them,  the  legal  estate  and  right  of  possession  are  in  the 
mortgagee  and  his  assigns.  It  will  probably  be  admitted  by  the 
counsel  for  the  defendant  in  error,  that  if  the  assignee,  Eattorman, 
had  purchased  and  taken  possession  of  the  lot  in  controversy,  he 
could  be  evicted.  But,  as  this  plain  proposition  may  be  denied,  I 
will  refer  to  a  few  leading  cases  upon  this  point 

In  the  language  of  Judge  Wilde,  17  Mass.  421 :  *<  The  ancient 
doctrine  of  the  common  law,  in  respect  to  mortgages,  is  plain  and 
well  understood.  By  a  conveyance  by  way  of  mortgage  in  fee, 
all  the  mortgagor's  title  passes  to  the  mortgagee,  subject,  however, 
to  be  defeated  by  the  performance  of  the  condition.  But  if  the 
condition  be  not  strictly  performed  by  the  mortgagor,  the  estate 
of  the  mortgagee  becomes  absolute — no  right  remaining  to  the 
mortgagor  afterward  to  redeem."  1  South.  (N.  J.)  268.  So  in  2 
Black.  Com.  158 :  **  In  case  of  failure  to  perform  the  condition, 
the  mortgagee  may  enter  and  take  possession,  without  possibility 
at  law  of  being  afterward  evicted  by  the  mortgagor."  1  Powell 
on  Morg.  4,  5.  And  this  was  the  law  until  courts  of  equity  inter- 
fered,, and  the  debtor  was  declared  to  possess  what  was  sig- 
nificantly termed  an  "equity  of  redemption,"  or  a  right  to  re- 
deem the  estate  within  a  reasonable  period,  upon  the  payment  of 
the  debt  and  all  equitable  charges,  such  as  taxes,  assessments,  re- 
pairs, etc.  Holcombe's  Eq.  186  ;  1  Powell,  4,  n.  a ;  17  Mass.  422  ;  10 
Paige,  70 ;  2  Ed  w.  634.  A  deed  of  mortgage,  at  its  early  introduction, 
created  an  estate  upon  condition,  which  became  absolute  when  the 
condition  was  not  performed.  An  equity  of  redemption  was  not 
known  until  the  chancellor  interfered  and  modified  the  rigor  of 
the  common  law,  by  entertaining  the  bill  to  redeem,  and  it  is  saidi 
in  1  Paige,  67  :  "  That  the  system  of  chancery  foreclosure  origi- 
nated in  a  desire  to  protect  a  landed  aristocracy,  rather  than 
129]  as  proceeding  from  any  fixed  principle  of  *equity."  It  will 
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be  recollected  that  John  R  Germain  (the  common  Boarce  of  title) 
conveyed  the  lot  in  question,  subject  to  our  mortgage,  and  could 
grant  only  his  interest  or  estate  therein.  We  are  informed  in  2 
Black.  Com.  103,  **  That  an  estate  in  lands,  tenements,  and  hered- 
itaments, signified  such  interest  as  the  tenant  hath  therein."  What 
interest  had  John  B.  Germain  in  said  lot,  as  between  bira  and 
the  mortgagee  after  the  execution  and  recording  of  the  said 
mortgage,  on  November  26,  1841?  Clearly  an  equity  of  re- 
demption only.  And  in  this  principle  all  the  English  and 
American  authorities  coincide.  In  2  Cow.  301,  Judge  Souther- 
land  correctly  says :  "  The  estate  of  the  mortgagee  is  a  legal  in- 
terest," and  "the  estate  of  the  mortgagor  an  equitable  interest," 
Judge  McLean,  2  McL.  448:  **  The  mortgagee  has  the  legal  title." 
Justice  Washington,  9  Wheat.  499  :  A  purchaser  with  notice  can 
be  in  no  better  situation  than  the  person  from  whom  he  derives 
his  title,  and  is  bound  by  the  same  equity  which  would  affect  his 
right.  The  mortgagor,  after  forfeiture,  has  no  title  at  law,  and 
none  in  equity  but  to  redeem  upon  the  terms  of  paying  the  debt 
and  interest.  His  conveyance  to  a  purchaser  with  notice,  passes 
nothing  but  an  equity  of  redemption,  and  the  latter  can,  no  more 
than  the  mortgagor,  assert  that  equity  against  the  mortgagee, 
without  paying  the  debt. 

In  2  Halst.  178,  the  court  say,  "that  it  is  a  clear  principle  of 
law,  that  a  mortgagee  in  posseasion  can  never  be  ousted  by  the 
mortgagor  or  any  claiming  under  him,  until  the  mortgage  be  paid." 

In  13  Ves.  3,  Lord  Eldon  remarks,  "  that  a  court  of  chancery 
will  not  take  the  possession  from  the  mortgagee  for  the  purpose 
of  placing  it  even  in  the  hands  of  the  court,  while  a  shilling  is 
due."  In  England,  a  mortgagor,  after  forfeiture,  is  considered 
only  as  a  tenant  at  sufferance.  Lord  Tenterden,  15  Eng.  Com. 
Law,  336,  says,  "  the  mortgagor  is  not  in  the  situation  of  tenant 
at  all,  or,  at  all  events,  he  is  not  more  thail  a  tenant  at  sufferance, 
but  in  a  peculiar  character,  and  liable  to  be  treated  as  tenant  or 
trespasser,  at  the  option  of  *the  mortgagee,"  7  Eng.  Com.  [130 
Law,  204 ;  and  such  is  the  language  of  all  the  English  authorities. 
3  East,  451 ;  1  D.  A  E.  383 ;  WoodfalFs  Land,  and  Ten.  83.  There 
can  be  no  doubt,  in  the  words  of  Ch.  J.  Spencer,  20  Johns.  62, 
•Hhat  the  mortgagee,  as  between  him  and  the  mortgagor,  bas  the 
right  of  entry,  and  is  entitled  to  the  possession  of  the  premises," 
and  "  that  the  purchaser  of  an  equity  of  redemption  can  aver  nD 
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seizin  or  title  against  any  other  person  than  the  mortgage  debtor 
or  his  immediate  tenant.''     10  Mass.  421,  425;  1  Soath.  269. 

Bat  the  defendant  in  error  assumes  that  the  sheriff's  deed  is 
void,  and  convoys  no  title  from  an  oversight  in  the  draughtsman 
of  the  bill  to  foreclose;  and  that  the  plaintiff  in  error  can  not 
avail  himself  of  the  original  mortgage  in  this  action.  The  prin- 
ciple is  too  plain  to  be  controverted,  that  a  decree  of  foreclosure 
is  conclusive  only  upon  the  parties  to  the  suit.  The  estate  of 
Kramer  in  the  said  lot  was  the  equity  of  redemption  as  derived 
from  Germain,  and  held  by  him  subject  to  the  payment  of  the 
mortgage  debt.  Kramer,  in  taking  a  conveyance  with  notice  of 
the  mortgage,  subjects  himself  to  all  the  claims  that  existed  in 
favor  of  Mousch,  or  his  assigns,  against  Germain,  and  is  precluded 
from  setting  up  any  title  that  could  not  have  been  asserted  by 
Germain.  If  Kramer  could  hold  his  purchase  discharged  of  the 
mortgage,  it  would  enable  the  parties  to  commit  a  fraud.  The 
plaintiff  in  error  derives  her  title  from  a  purchaser  who  pays  his 
money  on  the  faith  of  an  order  of  court,  under  a  judicial  proceed- 
ing sanctioned  and  confirmed  by  the  court,  and  application  of  the 
proceeds  of  the  sale  made  by  them.  It  would  be  a  merited  re- 
proach to  our  jurisprudence,  if,  under  these  circumstances,  a  party 
could  acquire  what  he  never  purchased — an  estate  beyond  the 
power  of  Germain  to  dispose  of, — ^an  estate  to  be  discharged  by  ac- 
cident from  the  charge  to  which  it  was  subjected.  The  principles 
of  law  are  not  of  this  variant  "protean  "  character.  The  plaintiff 
in  error  *'  stands  in  the  shoes  "  of  Ratterman,  and  as  his  legal  as- 
131]  signee,  is  entitled  to  all  his  right,  and  may  set  up  the  *mort- 
gage  and  protect  her  title  under  it— may  use  it  as  her  shield  and 
buckler.  By  her  purchase  from  Loring  (the  purchaser  under 
the  decree),  she  comes  into  the  place  of  all  the  parties  to  the  bill, 
and  holds  by  deed  (through  the  sheriff)  from  them.  The' pur- 
chaser has  paid  the  amount  adjudged  to  be  due  Ratterman  ;  and  he 
and  those  holding  under  him  are  to  be  considered  as  the  legal  as* 
signs  of  the  mortgage,  and  may  set  it  up  as  a  muniment  of  title. 
No  peculiar  form  of  words  is  essential  to  the  assignment  of  a 
mortgage.  The  assignment  of  the  note  is  a  good  transfer  of  the 
mortgage.  4  Ohio,  318 ;  1  Blackf.  137.  "  Whatever  transfers  the 
debt  carries  the  estate  with  it/*  4  Burr.  978.  Here  is  a  solemn 
conveyance  of  the  interest  of  all  the  parties  to  the  suit,  by  the  ex- 
ecutive officer  of  the  court,  and  assuredly  passes  all  the  interest 
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of  Ratterman  in  the  raortgago.  In  1  South.  273,  "a  purchaser  at 
sberifiP's  sale  comes  into  the  place  of  the  defendant,  and  holds  as 
if  by  deed  from  him,  the  sheriff  being  merely  the  agent  of  the 
law  to  transfer  the  title."  Den.  v.  Stockton,  7  Halst.  322,  324,  was 
action  brought  to  recover  possession  of  mortgaged  premises  by 
the  purchaser  under  the  decree  of  foreclosure,  who  was  also  the 
mortgagor.  The  defense  was,  *'  that  the  proceedings  in  chancery 
and  the  sheriff's  sale  were  irregular  and  void,"  etc.  The  court 
said,  ^*  that  by  bidding  at  the  sheriff's  sale,  and  accepting  a  deed, 
Jane  Hart  (the  mortgagee)  acknowledged  no  title  inconsistent 
with  her  own.  That  act  was  intended  to  come  in  aid  of  her 
mortgage,  and  to  perfect  her  title ;  such  would  be  the  effect  if  the 
proceedings  are  valid.  There  is  nothing  in  the  nature  of  these 
proceedings  which  divests  or  suspends  the  legal  title  and  right  of 
possession  until  a  sale  take  place.  By  that  the  estate  of  both  the 
mortgagor  and  mortgagee  are  transferred  to  the  purchaser."  Pre- 
cisely as  we  olaim  in  this  case.  That  by  the  sale  to  David  Loring, 
the  estate  of  Germain  and  Ratterman  was  transferred  to  him,  and 
thereby  he  is  invested  with  their  rights.  It  follows,  therefore,  that 
Loring  having  purchased  the  interest  of  Ratterman  in  the  mort- 
gaged premises,  his  grantee  can  protect  *herself  under  the  [133 
mortgage.  In  the  language  of  the  court,  10  Johns.  481,  ^although 
no  regular  foreclosure  is  shown,  yet  the  assignee  of  the  mortga'^ee, 
living  in  possession,  may  protect  his  possession  under  it."  And  in 
7  Cow.  13,  20,  it  is  stated,  "  that  a  conveyance  by  a  mortgagee  as 
upon  a  statute  foreclosure  under  the  form  of  sale,  even  if  the  pro- 
ceedings to  foreclose  be  irregular,  yet  carries  all  the  interest  of 
the  mortgagee  to  the  purchaser,  as  well  in  the  debt  as  in  the  land 
mortgaged."  Such  a  deed  operates  as  a  good  assignment  of  the 
mortgage,  and  the  purchaser  may  claim  as  assignee.  «lt  is  also 
there  settled,  ^'that  the  assignee  of  a  mortgagee  in  possession  will 
be  protected  against  an  action  of  ejectment  by  the  mortgagor  and 
all  persons  claiming  under  him,  and  this  though  his  assignment 
was  obtained  upon  a  usurious  consideration."  The  only  distinc- 
tion in  this  case  is,  that  here,  *'the  sheriff"  (in  the  language  of 
Washington,  J.,  3  Wash.  550,)  "  is  empowered  by  law  to  convey 
by  deed  to  the  purchaser,  under  an  execution,  all  the  right,  title, 
interest,  and  estate  of  the  defendant"  (here  the  parties  to  the  suit) 
"  as  fully  as  the  defendant  himself,  or  an  attorney  empowered  for 
that  purpose  by  him,  could  have  done.    The  officer  in  fact  acts  as 
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such  attorney,  appointed  for  that  purpose  by  law.  The  parcbase 
money  is  paid  to  the  defendant  in  the  ezecation,  or  is  applied  to 
his  use  in  discharge  of  his  debts,  between  whom  and  the  purchaser 
the  law  raises  a  contract,  in  like  manner  as  if  the  conveyance  had 
been  raad<5  by  hira.  In  the  case  before  the  court,  the  interest  of  all 
parties  to  the  suit  passes  through  the  agency  of  the  sheriff  to  the 
purchafter,and  enables  him  and  hisgranteesto  avail  themselves  of  all 
securities."  The  purchaser  takes  the  interest  of  the  mortgagee,  and 
is  invested  with  his  rights.  He  is  no  stranger  to  the  proceedings, 
but  has  connected  himself  with  the  mortgage  by  the  payment  of 
the  money,  and  is  entitled  to  be  subrogated  in  all  his  rights. 
Any  departure  from  the  principle  would  lead  to  great  injustice, 
and  the  encouragement  of  a  spirit  of  speculation  in  the  pur- 
chase of  equities  of  redemption  utterly  worthless,  except  for  tbo 
133]  *chance  of  some  oversight  on  the  part  of  the  draughtsman. 
The  defendant  in  error,  by  resorting  to  another  forum,  in  the  lan- 
guage of  the  court,  17  Mass.  427,  "  has  an  adequate  and  convenient 
remedy,  and  well  adapted  to  the  great  end  of  all  judicial  proceed- 
ings,  the  doing  of  impartial  justice  to  all  parties.  For  while  on 
the  one  hand  it  moderates  the  rigor  of  the  common  law  for  the 
benefit  of  the  mortgagor,  it  compels  him  on  the  other  hand,  to 
perform  whatever  equity  and  justice  may  require  for  the  benefit 
of  the  portgagee.  It  compels  the  mortgagor,  when  he  applies  for 
equity,  to  do  equity.  If  ejectment  would  lie  for  the  mortgagor 
upon  payment  of  the  debt,  the  mortgagee  would  have  no  remedy 
to  recover  any  disbursements  made  by  him  for  repairs,  for  his 
right  to  demand  them  depends  either  upon  the  statute  or  the  rules 
of  equity.  They  are  unknown  to  the  common  law,  which  con- 
siders the  mortgagee  as  the  absolute  owner."  The  right  of  the 
defendant  in  error  being  then  an  equitable  one  merely,  can  only 
be  enforced  in  chancery  by  a  bill  to  redeem.  This  is  the  acknowl- 
edged law  in  England  and  the  United  States,  and  has  been  at- 
tempted to  be  shaken  by  a  single  case.  20  Wend.  260.  As  to  that 
authority,  the  judge  states  that  <Hhe  question  of  the  invalidity  of 
the  sale  was  then  presented  for  the  first  time.  In  that  case  the 
form  of  the  master's  deed  was  peculiar  in  the  granting  clause, 
subject  to  all  adverse  claim  to  the  same,  and  all  chances  and  all 
risks  of  title,"  and  as  bib  opinion  may  be  considered  one  of  first 
impression,  it  is  not  entitled  to  much  weight.  It  is  certainly. not 
flustained  by  reason  or  authority.  It  has  been  well  remarked  by 
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Lord  Eldon,  "  that  it  is  better  that  law  should  be  certain  than  that 
every  judge  should  specalate  apon  improvements  in  it;*'  and  by 
Judge  Southard,  1  South.  281,  "that  judge  ought  not  to  be  led 
without  authority  that  can  not  be  resisted,  into  the  establishment 
of  principles  unjust  and  unreasonable."  The  cases  cited  by  Judge 
Cowon,  in  favor  of  this  novel  proposition,  are  those  in  3  Johns. 
459,  and  others  which  only  decide  what  we  admit,  "that  the  pur- 
chaser will  take  only  a  title  as  against  the  parties  to  the  trust,'' 
*and  the  reason  assigned  by  Chancellor  Kent  for  making  [134 
all  persons  interested  parties  is,  "that  otherwise  the  mortgagor 
would  take  the  surplus  money/'  This  is  the  language  of  all  those 
cases,  "  that  the  decree  of  foreclosure  is  conclusive  only  upon  the 
parties  to  the  suit,  and  that  upon  a  bill  to  redeem  by  other  in- 
cumbrances, the  purchaser  is  consoled  in  having  his  principal,  in- 
terest, costs,  taxes,  etc.,  repaid  him."  We  have  previously  en- 
deavored to  show  that  the  plaintiff  in  error  is  not  to  be  treated  as 
a  stranger— that  having  deduced  her  title  from  Loring,  the  pur« 
chaser  under  the  decree,  she  comes  "  into  the  seat "  of  the  mort« 
gagee  by  operation  of  law. 

Jamcs  Rilet,  Morshead  &  GwYNNE,  for  defendant  in  error ; 

The  mortgagor  may  sell  and  convey  his  title,  both  legal  and 
equitable,  to  whom  be  pleases ;  for  he  is  the  owner  of  the  fee  till 
foreclosure,  subject  to  the  right  of  the  mortgagee  to  enter  for  breach 
of  the  condition,  and  pay  himself  out  of  the  rents  and  profits,  or 
to  subject  the  land  to  sale  for  the  payment  of  his  demand.  The 
purchaser  from  the  mortgagor,  therefore,  takes  the  fee  simple  sub- 
ject to  the  mortgagee's  lien,  and  only  liable  to  be  divested  by  the 
legal  proceedings  to  enforce  it  at  law  by  judgment  and  execution  ; 
or  in  chancery  by  decree  or  sale.  The  plaintiff  below,  therefore, 
bad  the  legal  title,  and,  pritna  faciei  the  right  to  recover.  Is  that 
right  taken  away  by  the  judicial  proceedings  ? 

1.  If  the  mortgagee  would  divest  the  title  of  the  mortgagor,  or 
his  grantee,  by  foreclosure  proceedings,  he  must  make  the  person 
holding  that  title  a  defiendant;  indeed,  without  that,  the  proceed* 
ings  are  a  mere  nullity,  and  do  not  in  any  manner  affect  the  title, 
either  of  the  mortgagor,  or  of  the  mortgagee  himself.  20  Wond. 
264 ;  9  Dana,  201 ;  10  Paige,  56. 

It  is  plain  they  do  not  affect  the  title  of  the  mortgagor;  for  the 
court  have  obtained  no  jurisdiction  over  him.  Indeed  more;  the 
oomplainant  has  not  asked  to  have  him  *made  a  party  to  [135 
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the  fbreclosuro.  A  mere  statement  of  this  fact  is  sufficient.  Bat 
flee  10  Paige,  56;  5  lb.  30;  6  Wend.  449,  453;  1  Dana,  278;  9  lb. 
201;  2  Blackf.  Ill,  n.  1  Conn.  509;  1  Ohio,  101;  6  lb.  44,  117, 
535 ;  20  Wend.  264.  There  can  be  no  presumption  that  one  not- 
named  in  the  so-called  foreclosure  proceedings  was  made  defend- 
ant, if  his  name  does  not  occur  in  the  record.  20  Wend.  265.  If 
he  were  so  named,  he  might  show  that  he  never  was  served,  nor 
appeared;  that  he  is  not  the  person  the  judgment  was  rendered 
against  which  is  sought  to  bo  enforced.  6  Wend.  452;  1  Ohio, 
100,  259 ;  2  lb.  31,  334 ;  3  lb.  44,  518 ;  7  lb.  187,  pt.  2 ;  12  lb.  272. 
The  distinction  on  which  this  action  rests  is  stated  in  Story's  Eq. 
PI.,  sec.  193.  The  proper  parties  defendant  to  a  bill  to  foreclose 
are,  all  persons  interested,  who  are  to  be  affected  by  the  decree; 
all  persons  interested  in  the  equity  of  redemption — all  incum- 
brancers should  be  made  parties,  whether  prior  or  subsequent;  if 
Buch  incumbrancers  are  not  made  parties,  the  decree  does  not  bind 
them,  and  a  decree  of  sale  would  not.  The  prior  incumbrancers 
are  not  bound,  because  their  rights  are  paramount  to  the  fore- 
closing party.  Findlay  v.  Bank  of  the  United  States,  11  Wheat. 
304;  Dclabare  v.  Norwood,  3  Swanst,  144;  Shepherd  v.  G-uinnett, 
lb.  151;  Eose  v.  Page,  2  Simon,  471.  There  can  not  be  a  fore- 
closure where  the  mort^ragee  is  not  before  the  court.  Powell 
Mort.  990,  991,  n.  a;  Fell  v.  Brown,  2  Bro.  276;  Polk  v.  Clinton, 
12  Ves.  48,  59;  Swift  v.  Edson,  5  Conn.  531.  A  mortgagor  who 
has  conveyed  all  his  interest  in  the  mortgaged  premises  can  not 
sustain  a  bill  to  redeem;  and  if  a  mortgagee,  who  has  assigned  all 
his  interest  in  the  mortgage  and  mortgage  debt,  forecloses,  the 
proceedings  are  a  nullity.  2  Pick.  276 ;  5  lb.  281 ;  24  Maine,  298 ; 
9  Mass.  422;  Powell  Mort.  261,  262;  20  Wend.  260;  4  Dana,  232; 
4  Hill,  175;  23  Maine,  25;  25  lb.  392.  Every  foreclosure  contains 
a  redemption,  and  every  redemption  a  foreclosure.  If  the  mort- 
gagor have  nothing  in  the  mortgaged  premises,  he  can  not  re- 
136]  deem;  and  if  the  mortgagee,  *having  nothing  in  the  mort- 
gage and  mortgage  debt,  foreclose,  it  will  be  a  nullity.  There 
can  be  no  foreclosure  unless  the  mortgagor  be  before  the  coui-t; 
and  incumbrancers  are  bound  only  as  they  are  reached.  It  fol- 
lows that  if  a  junior  mortgagee  should  foreclose  without  making 
a  senior  mortgagee  party,  the  senior  mortgagee  could  eject  the 
purchaser  at  this  junior  foreclosure  sale;  and  if  the  mortgagor 
was  not  made  party,  he  could  eject  the  purchaser,  having  the  par- 
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amount  title,  the  fee;  and  the  proceeaings  coald  not  be  used  in 
evidence  against  him  nor  the  sheriffs  deed.  John  B.Germain 
had  not  one  particle  of  interest  in  this  land  for  months  before' the 
bill  was  filed  against  him,  nor  no  one  made  defendant  had  one 
particle  of  interest  in  this  land,  and  no  one  of  the  defendants 
could  either  redeem  the  mortgage  or  have  it  foreclosed  against 
him  so  as  to  affect  one  particle  in  this  title,  acquired  months  bo- 
fore.  5  Conn.  631;  24  Maine,  298;  2  Pick.  276;  5  lb.  281;  9 
Mass.  422;  Powell  Mort.  261,  262;  20  Wend.  260;  4  Dana,  233;  4 
Hill,  175;  23  Maine,  25;  25  lb.  302.  And  as  John  B.  Germain 
could  neither  redeem  the  mortgage,  nor  could  the  mortgage  be 
foreclosed  by  filing  a  bill  against  him,  having  no  interest  in  the 
mortgaged  premises  when  the  proceedings  were  commenced, 
Pavid  Loring  stepping  into  the  shoes  of  a  man  who  could  neither 
redeem  nor  foreclose  the  mortgage;  neither  could  he,  David  Loring. 

2.  As  the  foreclosure  proceedings  are  no  defense  to  this  action, 
the  inquiry  offers:  can  the  tenant  protect  her  possession  by 
means  of  the  mortgage  ?  That  question  must  be  answered  in  the 
negative.  No  person  but  the  mortgagee  or  his  assignee  can  set 
up  the  mortgage.  1  Ohio,  101;  2  lb.  223-225;  20  Wend.  260;  4 
Dana,  233;  4  Hill,  175 ;  Doug.  631,  632 ;  2  Burr.  978,  979 ;  7  Johns. 
282;  4  lb.  43;  6  lb.  290;  2  ft.  380;  24  Maine,  198;  5  Hulst.  158, 
159;  1  South.  275;  2  lb.  380;  Adams  Eject.  29,  n.  3.  "If  the 
mortgage  is  to  be  set  up,  the  mortgagee  must  join  in  the  defense.'* 
1  Halst.  478;  Esp.  783;  3  Term,  783;  3  Burr.  1293, 1297;  Barnes, 
193,  194 ;  8  Term,  645 ;  Sol.  *Prac.  1064 ;  Adams  Eject.  260;  [137 
Combor.  209;  Bull.  N.  P.  95. 

Having  thrown  out  all  the  judicial  proceedings,  and  shown  that 
the  defendant  does  not  connect  herself  with  the  mortgage,  the 
plaintiff  below  was  entitled  to  recover  the  lands. 

Hitchcock,  J.  This  case  presents  a  new  question  for  the  con- 
Bideration  of  tbe  court,  which  is  this:  Can  the  purchaser  of  the 
equity  of  redemption  in  mortgaged  premises  recover  those  prem- 
ises in  ejectment  against  one  who  has  purchased  the  same  under 
a  decree  foreclosing  the  equity,  and  directing  the  land  to  be  sold, 
merely  because  that  purchaser  was  not  made  party  defendant  in 
the  bill  to  foreclose?  Or,  in  other  words,  does  the  sale  under 
Bucli  decree  remove  the  incumbrance  from  the  lands,  and  vest  a 
perfect  title  in  the  purchaser  of  the  equity  of  redemption  ? 
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This  is  not,  it  is  trao,  tbo  precise  form  of  the  qaestion,  but  it  is 
the  substance;  and,  according  to  the  decision  of  the  superior 
court,  the  defendant  in  error,  who  derives  title  from  the  mort- 
gagor through  a  conveyance  subsequent  to  the  date  of  the  mort* 
gage,  and  for  the  satisfaction  of  which  the  premises  had  been  sold 
under  a  decree  of  a  court  of  competent  jurisdiction,  recovers 
those  premises  discharged  of  the  incumbrance,  and  this  because 
the  purchaser  at  the  sheriffs  sale  was  a  stranger;  for  it  seems  to 
be  admitted  that  had  the  mortgagee,  or  an  assignee  of  the  mort- 
gagee, purchased,  it  would  have  been  well,  and  this  action  oould 
not  have  been  sustained. 

Is  this  right?  It  certainly  does  not  appear  to  be  in  accordance 
with  justice.  But  if  the  law  is  so,  that  law  should  be  enforced. 
Although  many  authorities  have  been  cited  by  counsel  to  sustain 
this  judgment,  yet  the  one  principally  relied  upon,  and  which 
was  undoubtedly  received  by  the  superior  court  as  conclusive  of 
the  case,  is  the  case  of  Watson  et  aU  v.  Spenco,  20  Wend.  260.  That 
was  a  case  substantially  like  the  one  now  before  the  court,  and 
decided  as  the  case  was  in  the  court  below — that  is,  the  result 
138]  was  *the  same  in  both  cases.  There  had  been  a  foreclosure 
and  sale  to  a  stranger,  the  mortgagor  having  parted  with  his  in- 
terest before  the  bill  was  filed,  and  bis  vendee  not  having  been 
made  a  party.  The  court  adopt  a  course  of  reasoning  by  which 
they  are  brought  to  the  conclusion  that  the  proceedings  in  chancery 
were  void  as  to  the  vendee  of  the  mortgagor  because  be  was  not  a 
party ;  and  that  inasmuch  as  he  might  have  maintained  ejectment 
before  the  foreclosure  again«t  a  stranger,  he  could  after  the  fore- 
closure— although  that  stranger  is  a  purchaser  under  the  chancery 
proceedings;  that  a  purchaser  in  such  case  acquires  no  interest  in 
the  land,  except  as  against  the  original  mortgagor;  that  he  has  no 
privity  with  the  mortgagee,  and  can  not  be  treated  as  an  as- 
signee.  It  is  admitted  at  the  same  time  that  if  the  mortgagee,  or 
an  assignee  of  the  mortgagee,  bad  purchased,  or  was  in  possession, 
the  plaintiff  could  not  recover. 

Although  we  have  the  highest  respect  for  the  court  making  this 
decision,  yet  we  are  not  entirely  satisfied  with  the  reason i eg 
adopted  or  the  decision  made. 

In  this  state  we  hold,  as  is  held  in  New  York,  that  in  mortgages 
the  debt  is  the  principal,  the  mortgage  the  incident.     That  by  as- 
signment of  the  debt  the  mortgage  is  transferred.      That  by  the 
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payment  of  the  debt,  it  is  satisfied.  We  hold,  too,  that  as  to  all 
the  world  except  the  mortgagee,  the  mortgagor  has  a  legal  estate 
in  the  land  mortgaged — an  interest  which  may  be  sold  on  execu* 
tion.  Bnt  we  bold  that,  as  between  the  mortgagor  and  mortgagee, 
and  those  holding  under  either  or  both,  after  condition  broken, 
the  legal  estate  becomes  absolute  in  the  mortgagee,  still  subject 
however,  to  be  redeemed  upon  the  payment  of  the  debt  secured. 
And  this  right  of  redemption  continues  until  the  land  is  sold 
under  a  proceeding  in  chancery.  After  condition  broken,  the 
mortgagee  may  maintain  ejectment  for  the  land,  against  the  mort- 
gagor  or  any  one  claiming  under  him.  If  the  mortgagee  or  his 
assignee  go  into  possession,  neither  the  mortgagor,  nor  any  per- 
son under  him,  can  disturb  this  possession.  *AfLer  condi-  [139 
tion  broken,  then  the  mortgagee  has  an  interest  in  the  land — as 
between  the  parties  to  the  mortgage,  he  has  the  legal  interest. 
Having  this  legal  interest,  he  may  file  his  bill  in  chancery  for  a 
foreclosure,  or  for  a  decree  ordering  a  sale  of  the  mortgaged  prem- 
ises. To  this  bill  he  must,  or  ought  to  make  the  mortgagor  a 
party.  And  he  ought  further  to  make  all  persons  parties  who 
have  acquired  interests  in  the  property,  either  anterior  or  poste- 
rior to  the  date  of  his  mortgage.  But  suppose  he  does  not,  and  a 
decree  passes,  what  is  the  consequence?  Counsel  for  defendant 
in  error  contend  that  the  proceedings  are  absolutely  null  and  void. 
That  a  decree  in  chancery  is  absolutely  void  unless  all  persons 
who  have  an  interest  in  the  subject  matter  are  made  parties.  For 
if  it  would  be  void  in  a  case  like  the  one  under  consideration  for 
that  cause,  it  must  for  the  same  cause  be  void  in  every  case.  But 
it  is  not  so.  If  the  court  have  jurisdiction,  all  parties  before  it 
will  be  bound  by  the  decree.  As  to  those  not  parties  to  the  suit, 
not  before  the  court,  the  decree  does  not  aflfect  them;  their  in- 
terests remain  as  they  were.  The  mortgagee  having  filed  his 
bill  making  the  mortgagor  a  party,  regardless  of  those  to  whom 
the  mortgagor  may  have  transferred  the  equity  of  redemption, 
obtains  a  decree,  and  the  land  is  sold, — what  interest  passes  by 
the  sale  ? 

Counsel  suppose,  and  such  seems  to  have  been  the  opinion  of 
the  court  in  New  York,  that  nothing  passes  but  the  interest  of 
the  mortgagor,  who  is  defendant  in  the  suit,  and  as  that  mortgagor 
bad  no  interest,  therefore  that  nothing  passes.  But  such  is  not 
the  case.      When  the   bill  is  filed,  the  legal  title,  as  between  par- 
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ties  and  privies,  is  in  the  mortgagee.  The  object  of  the  bill  is, 
that  this  may  be  8old-;-the  land  itself,  the  legal  title  to  which  is  in 
the  complainant,  and  that  it  may  be  sold  divested  of  any  equity 
of  redemption.  And  it  seems  clearly  to  the  court,  that  when  it  is 
sold,  the  purchaser  takes  the  interest,  not  only  of  the  defendants 
in  the  case,  but  the  interest  of  the  mortgagee;  and  that  he  takes 
it  divested  of  any  right  of  redemption  on  the  part  of  those  who 
140]  are  parties  to  the  proceeding.  So  far  *as  the  land  is  con- 
corned,  he  is  subrogated  to  all  the  rights  of  the  mortgagee.  A 
junior  vendee  of  the  mortgagor,  under  such  circumstances,  can 
not  recover  in  ejectment  against  the  purchaser  at  the  judicial 
sale,  such  purchaser  being  in  possession. 

It  is  said,  however,  that  such  vendee  was  not  a  party  to  the  ju- 
dicial proceeding,  and  therefore  as  to  him  the  proceedings  are 
void.  True,  his  interests  are  not  affected  by  the  decree  and  sale. 
Still,  the  court  have  jurisdiction  of  the  subject  matter  and  of  the 
parties  before  it.  The  decree  is  not  a  nullity.  Now,  what  were 
the  rights  of  the  junior  vendee?  As  to  the  mortgagee  and  those 
claiming  under  him,  he  has,  and  never  had,  any  other  interest 
than  a  mere  equity  of  redemption.  That  right  still  remains.  He 
may  have  a  bill  to  redeem,  but  he  can  not  sustain  an  ejectment. 

These  principles  being  applied,  how  stands  the  case  before  the 
court?  On  November  22,  1841,  John  B.  G-ermain  and  wife  mort- 
gaged the  land  in  controversy  to  one  Anthony  Mousch,  to  secure 
the  payment  of  $300.  Mousch  assigned  this  mortgage  to  Ratter- 
man.  On  January  14,  1842,  the  mortgagor  conveyed  the  same 
premises,  under  the  incumbrance  of  the  mortgage,  to  Michael 
Germain,  under  whom,  by  intermediate  conveyances,  the  lessor 
of  the  defendant  in  error  claims  title.  On  October  25,  1842,  and 
after  forfeiture  of  the  conditions  of  the  mortgage,  Ratterman  filed 
his  bill  in  chancery  for  a  foreclosure,  and  for  the  sale  of  the  mort- 
gaged premises.  To  this  bill  John  G.  Germain,  Anthony  Mousch, 
and  others  were  made  defendants ;  but  Kramer,  the  lessor  of  the 
defendant  in  error,  was  not  made  a  defendant.  A  decree  was 
obtained,  and  the  laud  sold  under  an  order  of  sale  to  one  David 
Loring.  This  sale  was  confirmed  and  a  deed  made  by  the  sheriff 
to  Loring,  who  conveyed  to  John  Frische,  husband  of  the  plaintiff 
in  error.  Frische  died  in  possession.  By  this  proceeding  and 
sale,  all  the  interests  of  those  made  parties  to  the  bill  became 
vested  in  Loring.  But  the  interest  of  Kramer,  he  not  being  a 
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party,  was  not  affected.  That  interest,  *however,  as  il 
spects  the  mortgagee  and  those  claiming  ander  him 
right,  is  a  mere  right  to  redeem.  He  has  it  still,  bat 
snstain  an  ejectment.  Possibly,  as  against  a  mere  st 
intruder,  he  might;  but  not  as  against  him  in  whom  is 
right  of  the  mortgagee. 

There  is  another  view  of  the  case,  which  will  equally 
error  of  the  superior  court.  By  our  practice,  the  proc 
chancery,  which  we  sometimes  denominate  proceedin, 
close  an  equity  of  redemption,  are  in  fact,  in  the  nati 
ceedings  in  rem.  The  object  is  to  procure,  by  a  decree  oi 
the  sale  of  the  mortgaged  premises,  and  for  no  other  pu 
the  case  of  Ratterman  v.  Germain  and  others,  such  was 
of  the  bill.  And  upon  this  bill  the  court  decreed  that 
gaged  premises  should  be  sold.  They  wore  sold  pursi 
doereo,  by  the  proper  officer  of  the  court.  Under  this  s 
the  proceedings  were  utterly  and  entirely  void,  the  pure 
these  identical  mortgaged  premises,  and  could  transm 
others. 

The  superior  court,  in  excluding  from  the  jury  th( 
offered  by  the  plaintiff  in  error,  and  in  charging  the  jui 
against  the  plaintiff  the  lessor  of  the  defendant  in  ern 
legal  title,  committed  an  error.  The  court  erred  too,  i 
the  second,  third,  and  fourth  instructions  requested  by  th 
in  error. 

The  judgment  is  reversed,  with  costs,  and  the  case  rec 
further  proceedings 


*JoHN  W.  Place  v,  Charles  Sweetzer  and  othi 

Partnership  goods  may  be  levied  upon  under  an  execution  agains 

partners,  for  his  separate  debt. 
The  sale  in  such  case  may  be  restrained  by  injunction  till  the  inl 

partner  is  ascertained. 
The  interest  of  the  partner  is  his  share  of  the  surplus,  after  i 

against  the  firm,  including  those  of  the  individual  partners,  a 

This  is  a  bill  in  chancery,  reserved  in  the  county  of 
John  W.  Place,  the  complainant;  Adam  Wolf,  and 
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9  partners,  carrying  on  mercantile  basiness  in  Delaware 
md  while  they  were  so  in  partnership,  Sweetzer,  one  of 
lants,  having  two  judgment  in  the  court  of  common 
at  county,  against  said  Adam  Wolf,  amounting  together 
lat  more  than  91,400,  and  the  defendant  Cone  having  a 

in  the  same  court  for  about  $150,  took  out  executions  by 
Evhich  the  sheriff  levied  upon  the  stock  of  goods  of  the 
took  them  into  his  possession.  The  complainant,  then 
:  the  partners,  brought  this  bill,  seeking  to  enjoin  the 

creditors  from  selling  the  partnership  effects  to  satisfy 
te  debt  of  one  of  the  partners.  There  is  a  cross-bill  also, 
le  judgment  debtor,  Adam  Wolf,  wherein  he  states,  that 
)rred  to  Sweetzer  a  certain  quantity  of  pork  and  lard» 
I  to  be  sold  and  the  proceeds  thereof  applied  toward  the 
)f  one  of  the  judgments;  that  this  pork  and  lard  were 
the  proceeds,  through  the  neglect  and  misconduct  of 
were  entirely  lost,  and  not  so  applied ;  that  Sweetzer 
kccount  for  the  amount  of  sales,  and  give  a  credit  for  it 
of  the  executions. 

ise  comes  on  for  hearing  upon  bill,  cross-bill,  answers, 
1,  and  testimony. 

W.  Powell  and  S.  Finch,  for  complainants,  relied  upon 
ing  authorities: 

V.  Munsford,  4  Johns.  Ch.  525;  Moody  v.  Payne,  5  Johns. 
::Jhapman  i;.  Koops,  3  Bos.  &  PqI.  289 ;  Parker  v.  Pister, 
Pul.  288;  4  Ves.  395;  Carey  on  Part.  151;  Shaver  v. 
Slnuf,  113;  Wilbraham  v.  Snow,  2  Saund.  46,  c.  in  notes; 
'.  Evans,  40  Eng.  C.  L.  240 ;  Haydon  t?.  Haydon,  1  Salk. 
:ey  v.  Butler,  2  L.  Raym.  871 ;  Skipp  i;.  Harwood,  2 
86;  12  Wend.  131;  16  Johns.  106;  2  Ves.  &  Bca.  300; 

Acker,  23  Wend.  606 ;  1  Mad.  Ch.  136 ;  Gow  on  Part. 

Barker  v,  Goodwin,  11  Ves.  78;  Taylor  v.  Fields, 
i9,  in  note;  1  Story's  Eq.  Jur.,  sec.  678;  Story  on  ParU, 

Pendant,  Charles  Sweetzer,  who  appeared  in  person, 

these  authorities : 

J.  468;  12  Wend.   131;  15  Johns.  179;  2  Hill,  595;  2 

7;  7  Law  Kep.  472;  2  Conn.  514;  2  Ver.  120;  Collyer 

L73-478. 
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Avert,  J.  The  first  qaestion  arisiog  in  this  case  is,  whether 
the  original  bill,  with  its  injunction,  can  be  sastained.  This,  of 
course,  most  depend  apon  the  rights  of  a  jadgment  creditor,  hav- 
ing an  execution  a;;Ainst  one  of  the  partners  for  his  separate  ddbt. 

The  goods  of  the  firm,  being  personal  property,  and  held  always^ 
subject  to  levy  under  an  execution  at  law  against  all  the  partners 
for  a  partnership  debt,  must  be  deemed  to  be  held  by  the  same  title, 
and  the  share  of  each  partner  to  be  held  likewise  subject  at  law  to 
levy,  under  an  execution  against  him  individually.  But  though 
this  property  may  be  seized  and  thus  withdrawn  from  the  debtor's 
control,  it  does  not  necessarily  follow  that  it  must  be  sold  also  un- 
der the  execution.  If  the  sale  could  not  be  restrained,  groat  in- 
justice *might  very  often  be  the  consequence ;  for  in  many,  [144 
perhaps  in  most  cases,  neither  the  sheriff  nor  the  debtor  nor  any 
other  person  could  make  known  at  the  sale  what  property  the  pur- 
chaser would  take.  The  interest  of  the  partner  can  not  be  ascer- 
tained, till  all  the  partnership  accounts  are  arranged;  and  it  is 
well  settled  that  this  interest  is  a  certain  share  of  the  surplus  after 
all  of  the  demands  against  the  firm,  including  those  of  the  part* 
ners  individually,  are  paid.  It  is  this  share  of  the  surplus  only, 
which  can  be  sold  under  the  execution,  and  to  secure  a  fair  sale 
of  it,  the  value  must  be  known.  This  can  bo  accomplished  through 
the  aid  of  a  court  of  equity  alone,  where  all  the  intricate  affairs 
of  a  partnership  may  be  examined  and  adjusted.  A  resort  to  this 
court,  in  cases  like  the  present,  may  become  important  to  secure 
the  rights,  sometimes  of  judgment  creditors,  at  other  times  of  the 
debtor,  and  sometimes,  as  here,  to  secure  the  rights  of  other  part- 
ners. We  see  no  objection  to  allowing  the  remedy  in  either  case. 
The  present  complainant,  when  the  levy  was  made,  had  at  once  a 
direct  interest  to  bring  the  concerns  of  the  partnership  to  a  close ; 
to  apply  the  effects  of  every  description  to  the  payment  of  the 
debts  of  the  firm;  and  to  prevent  a  sacrifice  of  the  judgment 
debtor's  share,  because  by  such  a  sacrifice  bis  own  share  might  be 
burdened.  The  complainant  prays,  that  an  account  be  taken  be- 
tween the  parties,  of  the  amount  due  by  the  firm  ;  that  the  same 
be  first  paid  out  of  the  property  of  the  firm,  and  that  complainant's 
interest  in  the  surplus  be  paid,  before  execution  creditors  be  per- 
mitted to  assert  their  claim  on  the  property  and  apply  it  to  the 
payment  of  the  separate  debt  of  Adam  Wolf.  This  prayer  of  the 
bill  will  be  granted  ;  the  accounts  bo  sent  to  a  master  for  exami« 
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nation  and  report,  and  tho  iDJunction  in  the  meantime  be  con- 
tinnod. 

The  cros8>bill  will  be  dismissed,  as  the  allegations  are  not  saffl« 
ciently  supported  by  the  proof. 


145]  *Henderson  W.  Horton  v.  James  Hobneb. 

A  contract  made  in  the  State  of  New  York  for  the  payment  of  money  in  that 
state,  the  maker  residing  there  at  the  time  of  its  execution,  is  controlled 
hy  the  laws  and  affected  hy  the  statute  of  limitations  of  that  state. 

This  is  a  bill  of  review,  reserved  in  the  county  of  Lucasi 
brought  to  reverse  a  decree  rendered  in  bank,  at  its  January 
term,  1846. 

BiRGHARD,  0.  J.  The  facts  of  the  original  case  sufBciently  ap- 
pear in  the  report,  14  Ohio,  437. 

The  decree  was  in  general  terms,  finding  the  equity  of  the  case 
with  the  respondent,  and  dismissing  the  bill. 

Two  causes  are  assigned  for  tho  reversal  of  that  decree : 

*^  1.  Because  the  court  held  that  the  statutes  of  limitation  so 
operate  as  to  bar  and  extinguish  complainant's  claim. 

'<  2.  Because  the  court  found  the  equity  of  the  case  was  with  the 
defendant." 

The  decree  was  so  drawn,  that  in  order  to  examine  the  second 
alleged  cause  of  error,  we  have  been  compelled  to  re-examine  the 
entire  record.  No  fact  was  stated  in  the  decree  to  have  been 
found  by  the  court.  Under  such  circumstances,  according  to  the 
usual  practice  of  this  court  in  such  cases,  the  whole  record  and 
evidence  have  to  be  reconsidered.  The  original  bill  set  forth  a  con- 
tract of  absolute  sale  by  parol,  with  its  terms,  and  sought  a  specific 
performance.  This  contract,  in  all  its  terms,  was  positively  de- 
nied, and  testimony  was  taken.  On  this  controverted  matter  of 
fact  tho  court  were  not  fully  able  to  concur.  Two  members  of 
the  court  thoui^ht  the  bill  unsustained  in  the  controverted  matter, 
one  member  thought  otherwise,  and  another  doubted.  A  re- 
examination has  brought  us  to  a  unanimous  opinion  that  the 
146]  proof  was  wholly  insufficient  to  ^sustain  the  bill.  But  one 
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witness  testifies  in  a  manner  to  support  the  bill.  Against  his  oath  is 
opposed  the  equally  direct  and  positive  oath  of  the  answer.  And 
every  other  fact  and  circumstance  connected  with  the  case,  is  as 
well  reconcilable  with  the  statements  contained  in  the  answer,  as 
with  the  allegations  of  the  bill.  For  this  reason  the  original  de- 
cree was  correct,  and  ought  to  be  aflSrmed. 

The  remaining,  or  first  cause  assigned  for  error,  nowhere  ap- 
pears upon  the  record.  The  assignment  is  inartificial — is  based 
upon  the  opinion  of  the  court,  and  if  the  opinion  were  erroneous 
could  not  afi^ect  the  decision;  for  in  that  aspect  the  utmost  that 
could  be  said  would  be,  that  this  court  gave  a  bad  reason  for  a 
correct  decision. 

The  counsel  who  prepared  this  case,  supposes  such  to  have  been 
the  nature  of  the  opinion,  and  has  labored  with  his  usual  ability 
to  convince  us  of  an  error  in  the  construction  given  to  the  statute 
of  limitations.  We  appreciate  the  effort,  and  in  this  case,  as  in 
every  other,  consider  it  an  act  of  kindness  on  the  part  of  mem- 
bers of  the  profession,  to  represent  a  question  at  an  early  day, 
that  they  may  suppose  has  been  passed  upon  without  due  re- 
flection. 

In  applying,  by  analogy,  the  provision  of  the  statute  limiting 
actions  at  law,  it  was  held,  that  the  action  of  complainant  was 
barred  by  lapse  of  time.  Was  there  error  in  holding  this  opinion  ? 
A  majority  of  the  court  still  answer  in  the  negative. 

The  facts  are  these:  The  contract  (assuming  that  it  ever  ex- 
isted) was  made  in  New  York,  and  the  cause  of  action  accrued 
six  years  and  some  days  before  the  bill  was  filed.  By  the  statute 
of  New  York,  no  suit  could  have  been  maintained  in  that  state  after 
six  years.  If  sued  there,  the  bar  would  have  been  complete. 
The  respondent  was  a  resident  of  Albany  at  the  making  of  the 
contract,  and  has  ever  since  resided  in  the  same  place.  The  as- 
signor of  complainant,  Forsyth,  has  always  had  his  domicile  in 
Ohio;  but  at  the  making  of  the  contract  was  also  in  Albany.  By 
^section  4  of  the  statute.  Swan,  555,  it  is  declared  that  all  [147 
actions  founded  on  a  contract  made  between  parties  resident  with- 
out this  state  at  the  time  such  contract  was  madCy  and  which  are 
barred  by  the  laws  of  such  state,  shall  be  barred  when  brought 
in  this  state.  Under  this  provision  the  action  against  respondent 
is  barred,  or  there  is  no  law  that  could  ever  reach  the  case  and 
prevent  an  action  from  being  maintained  at  any  time  within  fifty 
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years.  It  is  not  to  be  supposed,  that  the  legislature  intentionally 
meant  that  such  a  thing  should  happen  ;  and  yet  a  technical  con- 
struction of  the  term  resident  might  bring  us  to  such  a  conclusion. 
lu  general,  the  term  residence  implies  the  place  of  domicile,  the 
place  where  a  person  has  his  home,  and  where  he  has  gained  a  resi- 
dence. Sometimes  it  implies  the  place  where  a  man  temporaril}" 
resides,  whore  he  transacts  business  for  a  brief  period.  There  is 
an  obvious  distinction  between  "a  person  resident  at  the  time," 
and  ^'  a  person  having  gained  a  residence,  or  a  settlement."  And 
in  gathering  the  meaning  of  an  act  of  legislation,  the  whole  act 
must  be  taken  together.  The  object  to  be  attained  must  be  con- 
sidered, and  if  necessary  to  give  force  to  it  according  to  the  true 
spirit  and  intention  of  the  lawgiver,  words  having  a  general  and 
a  more  limited  signification  may  be  enlarged  or  limited  so  as  to 
meet  the  general  object  of  the  law.  Wo  think  the  legislature  in- 
tended to  provide  for  a  case  like  this,  and  that  Forsyth,  while  in 
Albany,  was  a  person  ^^  resident  without  this  state  at  the  time  such 
contract  was  made^'^  in  the  sense  and  within  the  meaning  of  those 
words  as  used  in  the  statute,  and  as  bearing  upon  the  contract 
then  made  and  there  to  be  performed.  True,  he  had  a  legal  resi- 
dence in  Ohio  at  the  same  time.  But  it  is  not  true  that  he  was 
then  actually  resident  in  this  state.  He  was  non-resident,  for 
the  time,  at  the  place  of  his  legal  residence.  The  courts  of  the 
locos  contractus  were  always  open  to  him;  he  knew  where  his 
debtor  was  to  be  found,  and  neglecting  without  cause  to  pursue 
bis  claim  till  after  the  laws- of  that  place  barred  the  demand,  he 
148]  *has  no  right  to  complain  when  a  court  of  equity  pro- 
nounces \\,  stale. 

Demurrer  sustained,  and  bill  dismissed. 

Eathbone  k  Lane,  for  the  complainant. 

YoDNQ  &  Waitb,  for  the  defendant. 
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A  policy  of  ineurance  must  be  in  writing. 

A  verbal  waivor  of  the  forfeiture  of  a  policy  of  insurance  is  not  binding. 
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A  •erbal  agreement  that  a  policy  which  has  been  forfeited  by  a  transfer  of 
the  interest  of  the  assured  by  judicial  sale,  that  on  repurchase  by  the 
assured  of  the  property  originally  insured,  the  policy  shall  re-attach  and 
continue  in  force  during  the  unexpired  term,  must,  whether  regarded  as 
a  waiver  of  a  forfeiture,  or  a  verbal  policy,  or  an  agreement  to  continue 
the  old  policy,  to  have  any  binding  force,  be  in  writing. 

This  ir  a  writ  of  error  directed  to  the  superior  court  of  the 
city  of  Cincinnati. 

The  action  in  the  court  below  was  aasunipsit.  The  declaration 
was  upon  a  policy  of  insurance,  dated  March  14,  1844,  for  one 
year,  on  two-thirds  of  the  steamboat  Mound  City,  in  the  sum  of 
$3,500,  the  valuation  being  $10,000. 

The  declaration,  upon  which  the  parties  first  went  to  trial,  was 
in  the  usual  form,  averring  generally  interest  in  the  plaintiff,  sea- 
worthiness, and  loss  within  the  time,  and  by  the  perils  insured 
against,  but  not  containing  the  special  matter  hereafter  described. 
The  defendant  pleaded  the  general  issue;  and  during  the  trial 
the  following  state  of  things  occurred,  as  shown  by  the  bill  of 
exceptions,  a  part  of  which  is  as  follows  : 

*"In  the  course  of  offering  the  said  testimony,  it  had  ap-  [149 
peared,  that  after  the  purchase  by  said  plaintiff  of  his  two-thirds 
of  the  said  steamboat  Mound  City,  at  the  city  of  New  Orleans,  in 
the  month  of  February,  1844,  the  owners  had  caused  her  to  be 
caulked  and  otherwise  fitted  to  pass  inspection,  and  had  then  sent 
her  on  a  trip  to  St.  Louis,  where  she  had  been  judicially  seized 
and  sold  to  one  Perrine,  under  the  law  of  Missouri,  on  June  6, 
1844,  for  a  debt  contracted  by  those  who  owned  her  prior  to  the 
purchase  by  said  plaintiff  of  his  said  interest,  and  against  his 
will ;  and  then,  in  order  to  prove  the  interest  of  said  plaintiff  at 
the  time  of  said  loss,  said  plaintiff  offered  to  prove  the  following 
facts,  to  wit:  That  after  the  said  judicial  sale,  and  before  the  said 
loss,  the  said  defendants  were  informed  by  said  plaintiff  of  the 
said  judicial  sale,  and  asked  whether  they  considered  themselves 
any  longer  liable  on  said  policy — to  which  they  replied  that  they 
did  not:  that  said  defendants  were  then  asked  to  give  up  the  pre- 
mium note,  upon  being  paid  the  proportion  thereof  to  the  time  of 
the  said  judicial  sale,  which  the  said  defendants  refused  to  do,  but 
said  to  the  plaintiff,  that  they  would  agree  that  if  said  boat 
should  again  come  to  be  the  property  of  the  insured,  either  by 
purchase  or  compromise,  during  the  life  of  the  policy,  the  said 
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defoDdants  would  waive  any  forfeiture  arising  from  said  judicial 
sale,  and  Baid  policy  should  continue  to  tbe  end  of  the  time.  That, 
in  consequence  of  said  agreement,  said  plaintiff  did,  shortly  there- 
after, to  wit,  on  August  20,  1844,  purchase  from  said  Porrine  the 
said  steamboat  Mound  City,  with  her  apparel,  tackle,  and  furni- 
ture, and  thereby  became  and  was  sole  owner  thereof  at  the  time 
of  said  loss. 

**To  the  introduction  of  which  offered  testimony  the  defendants 
objected,  and  the  court  sustained  the  objection,  and  refused  to 
admit  the  same.''  * 

Thereupon  a  juror  was  withdrawn  by  consent;  and  the  plaintiff 
had  leave  to  amend  his  declaration,  which  he  did  by  adding  a 
second  count,  containing  the  special  matter  above  rejected,  as 
follows; 

150]  ***And  the  plaintiff  avers,  that  after  the  making  of  the  said 
insurance,  and  before  the  loss  hereinafter  mentioned,  to  wit,  on 
May  24,  1844,  at  the  city  and  county  of  St.  Louis,  in  the  State  of 
Missouri,  to  wit,  at  the  county  aforesaid,  the  said  boat,  without  the 
Consent  and  against  the  will  of  the  plaintiff,  was  seized  by  the 
sheriff  of  said  St.  Louis  county,  by  virtue  of  sundry  executions 
and  orders  of  sale  to  him  directed,  from  the  St.  Louis  court  of 
common  pleas,  and  from  the  circuit  court  of  the  county  of  New 
Madrid,  in  the  State  of  Missouri,  and  sundry  judgments  theretofore 
obtained  against  the  said  boat,  and  sundry  persons,  defendants,  for 
claims  existing  against  said  bout,  before  plaintiff  became  a  part 
owner  of  her,  and  of  which  he  had  no  knowledge;  and  after  due 
process  had,  said  boat  was,  with  her  apparel,  tackle,  and  furniture, 
sold  and  conveyed  by  said  sheriff  to  one  William  M.  Perrine,  on 
Juno  5,  1844.  And  the  plaintiff  further  avers,  that  after  the  said 
judicial  sale,  and  before  the  loss  hereinafter  mentioned,  to  wit,  on 
July  1,  1844,  said  defendants  were  informed  by  said  plaintiff  of 
said  judicial  sale,  and  asked  whether  they  considered  themselves 
any  longer  liable  on  said  policy  of  insurance;  to  which  they  re- 
plied that  they  did  not;  and  being  then  asked  to  abate  the  pre- 
mium for  so  much  of  the  year  as  remained  after  said  judicial  sale, 
they  refused  so  to  do ;  but  at  the  same  time  agreed,  that  if  said 
plaintiff  would  again  become  owner  ot  said  boat,  either  by  pur. 
chase  or  compromise,  they,  said  defendants,  would  waive  any  for- 
feiture of  said  insurance  by  reason  of  said  judicial  sale,  and  said 
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nlinue  to  attach  to  said  boat  until  the  end  of  said 
had  been  no  change  of  ownership." 
the  averment  of  repurchase,  loss,  etc. 
nt,  which  still  remained  general,  was  afterward 
i  a  general  demurrer  put  in  to  the  second,  which 
ustained;  and  the  case  comes  up  on  the  following 
ors : 

id  plaintiff  now  comes  and  says,  that  in  the 
Dceedings  in  the  above-entitled  cause,  there  [151 
to  wit: 

l  erred  in  refusing  to  admit  the  testimony  offered 
as  set  forth  in  the  bill  of  exceptions, 
t  erred  in  rendering  judgment  upon  the  demurrer 
its,  when  it  should  have  been  for  the  plaintiff." 
Lebler,  and  Henrt  Starr,  for  the  plaintiff   in 

9  are  presented  for  the  consideration  of  the  court, 
consider  in  the  reverse  order  of  the  assignment 

^ment  upon  the  demurrer  should  have  been  for  the 
>t  for  the  defendant.  The  facts  specially  averred 
sr  the  insurance,  and  before  the  loss,  the  boat 
jcized  and  sold  for  debts  contracted  by  a  prior 
upon  the  plaintiff,  supposing  the  policy  at  an  end, 
ro  rata  return  of  premium.  This  the  company 
rbally  agreed  with  the  plaintiff  that  if  he  would 
t>oat  they  would  waive  any  forfeiture,  and  the  pol- 
nue  to  attach  as  if  nothing  had  happened.  And 
thereof,  he  did  repurchase  the  boat,  and  was  owner 
ke  loss. 

)  facts  the  plaintiff  nan  not  recover,  it  must  be  on 
d  strictly  technical  objection,  for  every  equitable 
I  in  his  favor;  and  if  the  defendant  were  a  man, 
^fusing  to  pay  this  insurance  would  subject  him  to 
>ntempt  of  all  honorable  and  honest  men.    Let  us 

10  technical  objections. 

that  the  judicial  sale  put  an  end  to  the  policy ; 
»ne,  nothing  could  revive  it.     It  was  a  dead  thing, 
ily  could  effect  a  new  insurance. 
)  policy  was  upon    the  boat,   which  still  lived; 
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152]  *and,  by  one  of  its  own  stipulations,  this  policy  might  have 
been  assigned  to  the  new  purchaser,  with  the  assent  of  the  com- 
pany. This  shows  that  it  did  not  become  extinct  by  the  act  of 
sale.  We  find  no  precedent  exactly  in  point,  but  there  is  a  very 
close  analogy  in  the  instance  of  deviation,  which  forfeits  the  pol- 
icy, unless  the  insurer  agrees  to  waive  it,  which  he  may  do.  Sou 
1  Phil,  on  Ins.  572  j  1  Sumner,  232;  3  Johns.  142.  So  here.  Tho 
company  have  agreed  to  waive  the  forfeiture  for  the  consideration 
of  repurchase,  and  have  thus  reinstated  the  policy. 

2.  It  is  said  that  this  agreement,  to  be  binding,  must  be  in 
writing;  that  it  is  tantamount  to  an  original  insurance,  which  can 
only  be  in  writing. 

We  deny  both  propositions.  We  know  of  no  law  requiring  a 
policy  of  insurance  to  be  in  writing,  unless  it  come  within  tho 
statute  of  frauds,  which  this  does  not.  But  if  the  law  were  so,  we 
have  complied  with  it.  Our  policy  was  in  writing,  and  still  ex- 
ists. The  parol  agreement  was  not  a  new  insurance,  but  the  re- 
instatement of  an  old  one ;  and  this  may  be  done  without  even 
words.  It  may  be  done  by  acts.  It  is  nothing  more  than  tho 
waiver  of  a  forfeiture. 

3.  But  it  is  said  that  granting  the  verbal  agreement  to  be  valid, 
the  suit  is  wrongly  .brought.  It  should  be  on  this  verbal  agree- 
ment. 

We  answer  that  it  is  brought  on  both,  as  parts  of  one  whole, 
the  declaration  is  special,  and  sets  forth  the  whole  case.  We 
rely  upon  the  old  policy,  and  show  its  continued  existence  by 
special  averment.  We  liken  it  to  a  lease  forfeited. for  non-payment 
of  rent  or  other  cause,  and  the  forfeiture  waived  by  the  lessor. 
Hero  the  lease  is  reinstated  to  all  intents  and  purposes,  and  if 
there  be  suit  upon  it  afterward,  the  count  is  upon  tho  lease,  as  if 
nothing  had  happened. 

We  also  liken  it  to  the  case  of  an  indopser  waiving  protest  or 
notice.  This  is  not  regarded  as  a  new  contract,  but  a  revivor  of 
the  old  one,  and  the  count  is  upon  the  original  note.  12  Mass. 
66 ;  5  Pick.  444. 

163]  *2.  The  court  erred  in  ruling  out  the  evidence  as  stated 
in  the  bill  of  exceptions.  The  declaration  was  originally  upon  tho 
policy  alone,  without  the  special  averments  of  a  Judicial  sale, 
agreement  to  waive  forfeiture,  and  repurchase.  These  facts  the 
plaintiff  offered  to  prove,  but  the  court  refused.  This,  we  say, 
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was  error.  We  find  no  precedents  exactly  in  point;  bu 
stances  last  above  adverted  to,  of  a  waiver  of  forfeiture  I 
and  of  notice  by  the  indorser,  won  Id  seem  to  be  conclusi^ 

Taft,  Key  &  Mallon,  for  defendant  in  error: 

The  first  point  made  by  the  plaintiff's  counsel  is,  "that  i 
pany  have  agreed  to  waive  the  forfeiture  for  the  consider 
repurchase,  and  have  thus  reinstated  the  policy." 

To  sustain  this  point,  the  counsel  for  plaintiff,  admitt 
they  "find  no  precedent  exactly  in  point,"  claim  that  the 
"a  very  close  analogy  between  this  case  and  the  case  of 
tion,  which  forfeits  the  policy,  unless  the  insurer  agrees 
it,  which  he  may  do." 

To  this  point  of  analogy,  the  plaintifiTs  counsel  cite  1 
Ins.  572;  1  Sumn.  232 ;  and  3  Johns.  Gas.  142. 

On  this  point,  we  say : 

1.  That  the  analogy,  as  claimed  by  the  plaintiff's  coun 
not  exist.  The  termination  of  the  risk,  originally  assun 
not  a  matter  in  the  nature  of  a  forfeiture.  The  contrac 
indemnify  the  party  insured  against  loss  or  damage  tha 
happen  to  the  interest  which  the  insured  had  in  the  boat, 
that  interest  ceased,  tl\e  risk  ceased,  because  no  dama^ 
possibly  happen  to  that  which  had  no  existence.  A  devi 
where  there  has  been  a  variation  from  the  usual  co 
the  voyage,  while  the  interest  remains,  and  is  still  liabl( 
perils  of  the  seas.  Now,  if  the  insurer  waives  the  devi 
writing,  the  insurance  may  continue;  or  such  is  the 
claimed  from  the  authorities  cited. 

Phillips,   in   the  passage  referred    to,   says:    "The 
♦may  waive  taking  any  advantage  of  deviation,  which  mu 
be  done  in  writing  to  render  it  binding,  at  least  if  it  be  i 
deviation,  and  after  the  policy  is  subscribed." 

2.  If  we  grant  the  analogy  to  forfeiture,  by  devia 
claimed,  it  leaves  the  plaintiff  in  no  better  case  than  bef 
the  forfeiture,  by  deviation,  is  not  waived  effectually  e^ 
writing.  By  the  authorities  cited  by  the  plaintiff's  co 
verbal  waiver  has  no  force.  The  waiver  relied  on  here  i 
merely. 

3.  There  is  no  such  thing  as  that  which  the  plaintiff  cla 
to  be,  in  all  the  authorities,  nor  in  any  of  the  usages  of  im 
A  waiver,  the  effect  of  which  shall  be  to  reinstate  a  pol 
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^abject  of  which,  viz.,  the  interest  insured,  has  actaally  expired ; 
or,  to  use  language  more  intelligible,  to  transfer  a  policy  from  an 
^Id  to  a  new  and  different  interest ;  such  a  waiver  is  nowhere  de- 
tflcribed  in  the  books  of  insurance.  This  is  admitted  by  the  coun- 
<8el  for  the  plaintiff,  and  is  of  itself  a  circumstance  tending 
strongly  to  show  that  there  is  no  such  law. 

II.  That  this  agreement  relied  on  by  the  plaintiff  is  a  contract 
•of  insurance ;  and  that  a  contract  of  insurance,  to  be  binding, 
must  be  in  writing.  This  the  plaintiff's  counsel  deny,  and  recog- 
nize "  no  law  requiring  a  policy  of  insurance  to  be  in  writing, 
unless  it  come  within  the  statute  of  frauds.'' 

A  policy  is  described  (1  Phil.  Ins.  2)  as  the  instrument  contain- 
ing the  terms  of  the  contract  of  insurance.  Mr.  Phillips  speaks 
of  it  as  a  bond  of  indemnity.  "As  to  the  essential  part  of  this 
contract,"  he  says,  "  it  does  not  differ  from  a  bond  of  indemnity, 
or  a  guaranty  of  a  debt,  since  the  obligor  or  guarantor  takes  upon 
himself  certain  risks,  to  which  the  obligee  or  creditor  would 
otherwise  be  exposed.  The  only  difference  is  in  names,  and  the 
form  of  the  instrument, — the  consideration  for  an  insurance  being 
always  called  9k  premium^  and  the  instrument  containing  the  ternui 
of  the  contract,  a  policy^  which  is  usnally  made  in  a  form  peculiar 
166]  to  this  species  of  contract."  He  says  (same  page),  "  the  ♦in- 
strument by  which  the  contract  is  made,  is  called  a  policy ^ 

The  contract  of  insurance  is  uniformly  described  as  a  policy^ 
and  without  a  policy  there  is  no  insurance  known  or  treated  of  in 
the  books.  In  like  manner  a  policy  without  writing  is  not  known 
anywhere.  The  term  policy  implies  a  written  instrument.  A 
verbal  policy  of  insurance  would  be  an  altogether  incongruous 
and  incomprehensible  idea.  A  verbal  bill  of  exchange  would  be 
a  no  more  strange  and  unheard-of  instrument  than  a  verbal 
policy  of  insurance.  There  is  no  statute  of  frauds  which  requires 
that  bills  of  exchange  should  be  in  writing,  and  yet,  by  the  com- 
mercial law,  the  liabilities  of  the  several  parties  to  a  bill  of  ex- 
cbange  must  be  evidenced  by  writing.  By  the  same  commercial 
law  is  the  contract  of  insurance,  which  falls  peculiarly  within  the 
scope  of  the  law  merchant,  evidenced  by  writing.  It  is  uniformly 
spoken  of  in  the  text  books  as  a  written  instrument. 

Duer  (1  Duer's  Ins.  60,  61,  etc.)  says :  "Insurance,  as  a  branoh 
of  the  law  merchant,  we  have  already  seen,  does  not  depend 
iBolely  on  the  rules  of  our  municipal  law,  but  upon  questions  not 
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settled  by  positive  decisions,  is  governed  by  the  genera! 
the  commercial  world.  Hence,  I  adopt  the  opinion  tha 
«ral  and  nniform  practice  of  merchants  from  the  earl 
ought  to  be  considered  as  evidence  of  the  legal  necei 
written  contract,  with  the  same  propriety  that  a  bill 
held  to  be  necessary  by  the  aniversal  maritime  law  to  ps 
title  on  the  transfer  of  a  ship." 

In  England,  and  in  all  the  nations  of  Europe,  verbal  ] 
insurance  are  unknown.  Insurance  is  required  to  be  i 
and  specific  in  its  terms.  All  the  old  works  upon  whicl 
trines  of  insurance  have  grown  up  into  their  present  ma 
uniform  in  requiring  that  the  contract  of  insurance  sh( 
writing. 

See  notes  in  first  lecture  to  1  Duer,  notes  2,  3,  4,  whei 
tory  of  the  insurance  law,  as  it  appears  from  the  old  *work( 
the  ancient  ordinances  of  various  commercial  cities  an 
is  given.  In  no  one  of  all  these  sources  of  insurance- 
«urance  founded  on  anything  less  than  written  evidence 

In  1  Phil.  Ins.  7,  etc.,  the  subject  is  treated  as  not  fl 
positive  enactment  or  decision  in  this  country,  but  the 
of  writing  is  impliedly  taken  for  granted.  After  citing 
of  Smith  V.  Odlin,  4  Yeates,  468,  where  Tilghman,  • 
*'  whether  a  valid  insurance  can  be  made  otherwise 
writing,'*  the  author  last  mentioned  adds,  "  and  the  a 
universally  understood  and  spoken  of  as  being  writi 
page  8,  same  book,  the  same  author,  in  speaking  of  a^ 
for  insurance,  says:  '*  But  it  does  not  appear  that  the  p 
legally  bound  until  the  policy  is  filled  up,  or  some  men 
of  the  contract  is  signed,  and  either  actually  or  construe 
livcred  to  the  assured." 

The  authorities  cited  on  the  subject  of  a  waiver  of 
are  Giddon  v.  Man.  Ins.  Co.,  1  Sumn.  232;  Crowning 
N.  Y.  Ins.  Co.,  3  Johns.  142 ;  1  Phil.  Ins.  372. 

They  all  distinctly  assert  that  a  deviation  can  be  wai 
by  a  written  instrument, 

III.  We  claim  that  their  act  of  incorporation  restrain 
fendants  from  making  a  verbal  contract  of  insurance.     1 
6  of   the   act   (see  27  Ohio   laws,   25)   contains  the 
provisions,  vi«. :   "  That  all  policies  or  contracts  of 
which  may  be  made  or  entered  into  by  said  corporation 
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subscribed  by  the  president,  or  president  pro  tern.,  or  by  such  other 
officers  as  shall  be  designated  for  that  purpose  by  its  by-laws,  and 
attested  by  the  secretary  ;  and  being  so  signed  and  attested,  shall 
1)0  binding  and  obligatory  on  the  said  corporation  without  the 
8eal  thereof,  according  to  the  trae  intent  and  meaning  of  such 
policies  or  contracts." 

This  act  is  a  public  act.  It  contains  no  other  provisions  by 
157]  which  any  person  has  or  can  have  authority  as  agent  for  ^aid 
company,  to  make  contracts  of  insurance  in  any  oiher  way  than 
is  here  distinctly  set  forth.  The  provision  above  recited  is  im- 
perative. It  enjoins  the  mode  in  which  contracts  of  insurance 
^'shalV  be  made  by  the  company.  This  section  prohibits  any  other 
mode  of  executing  contracts  of  insurance  than  such  as  is  specified. 
It  is  the  usual  language  employed  in  legislative  enactments  to 
limit  and  define  power.  Section  1  of  the  act  makes  the  company 
generally  competent  to  contract  and  be  contracted  with.  Section 
2  gives  the  corporation  "  full  power  and  lawful  authority  to  insure 
all  kinds  of  property  against  loss  or  damage  by  fire,  or  any  other 
risk."  But  section  6  limits  the  power  as  to  contracts  of  insurance, 
by  prescribing  the  mode  in  which  such  contracts  "shall"  be  exe- 
cuted. Any  other  construction  would  make  section  6  useless,  be- 
sides contradicting  the  plain  meaning  of  the  language  of  the  sec- 
tion itself. 

Nor  is  the  provision  at  all  unreasonable.  The  contract  of  in- 
surance is  and  must  be  in  its  nature  express^  and  not  implied.  It 
is  a  guaranty,  and  there  is  as  good  reason  to  require  it  to  be  writ- 
ten, as  there  is  to  require  a  guaranty  of  the  payment  of  a  debt  to 
be  written.  The  act  is  in  the  nature  of  the  statute  of  frauds  and 
perjuries;  and  we  insist  it  is  moreover  in  accordance  with  the 
principles  of  insurance  law,  independent  of  all  statutes. 

The  statutes  of  frauds  and  perjuries,  all  admit,  are  founded  on 
the  soundest  reason.  They  prevent  frauds,  and  defeat  perjury. 
What  contract  is  more  liable  to  frauds  and  perjuries  than  the  con- 
tract of  insurance?  Verbal  policies  of  insurance  would  afford  as 
fruitful  a  field  for  frauds  and  perjuries,  as  would  verbal  deeds  of 
real  estate,  verbal  promises  for  the  payment  of  other  men*s  debts, 
verbal  promissory  notes,  verbal  bills  of  exchange,  or  verbal  mar- 
riage contracts,-— all  of  which  are  by  law  required  to  be  written. 

The  authorities  on  the  subject  we  think  sustain  our  view  of  the 
case.    Head  &  Amory  v.  Providence  Ins.  Co.,  2  Cranch,  166-169; 
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Boatty  9.  Marine  Ins.  Co.,  2  Johns.  109 ;  Angell  *&  Ames  on  [158 
Corp.  236 ;  1  Cond.  U.  S.  S.  C.  371 ;  Ducany  v.  Gill,  4  Oar.  &  P. 
121 ;  1  Dner,  64,  sec.  9. 

In  the  case  of  Head  &  Amory  v.  Providence  Ins.  Co.,  Chief 
Justice  Marshall  delivered  the  opinion  of  the  court,  and  the 
opinion  is  conclusive  upon  this  point  of  our  case.  In  that  case, 
there  had  passed  written  communications,  between  the  insured 
and  the  company,  which  it  was  claimed  amounted  to  a  contract 
of  insurance.  But  no  instrument  had  been  executed  in  the  man- 
ner  prescribed  by  the  charter  of  the  company.  The  court  said, 
^*  It  is  a  general  rule  that  a  corporation  can  only  act  in  the  man- 
ner prescribed  by  law.  When  its  agents  do  not  clothe  their  pro- 
ceedings with  those  solemnities  which  are  required  by  the  incor- 
porating act  to  enable  them  to  bind  the  company,  the  informality 
of  the  transaction,  as  ha^  been  very  properly  urged  at  the  bar,  is 
itself  conducive  to  the  opinion,  that  such  act  was  rather  considered 
as  manifesting  the  terms  on  which  they  were  willing  to  bind  the 
company,  as  negoiiations  preparatory  to  a  conclusive  agreement, 
than  as  a  contract  obligatory  on  both  parties.  Without  ascrib- 
ing to  this  body,  which  in  its  corporate  capacity  is  the  mere  crea- 
ture of  the  act  to  which  it  owes  its  existence,  all  the  qualities  and 
disabilities  annexed  by  the  common  law  to  ancient  institutions  of 
this  sort,  it  may  correctly  be  said  to  be  precisely  what  the  incor- 
porating, act  has  made  it,  to  derive  all  its  powers  from  that  act, 
and  to  be  capable  of  exerting  its  faculties  only  in  the  manner 
which  that  act  authorizes. 

*'To  this  source  of  its  being,  then,  we  must  recur  to  ascertain  its 
powers,  and  to  determine  whether  it  can  complete  a  contract  by 
such  communications  as  are  in  this  record. 

**The  act,  after  incorporating  the  stockholders  by  the  name  of 
the  Providence  Insurance  Company,  and  enabling  them  to  per- 
form, by  that  name,  those  things  which  are  necessary  for  a  cor- 
porate body,  proceeds  to  define  the  manner  in  which  those  things 
are  to  be  performed.  Their  name  of  acting  is  thus  defined :  '  Be 
it  further  enacted,  that  all  policies  of  ^assurance,  and  other  [159 
instruments,  made  and  signed  by  the  president  of  the  said  com- 
pany, or  any  other  officers  thereof,  according  to  the  ordinances, 
by-laws,  and  regulations  of  the  said  company,  or  of  their  board  of 
directors,  shall  be  good  and  effectual  in  law,  to  bind  and  oblige 
the  said  company  to  the  performance  thereof,  in  manner  as  set 
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forth  in  the  constitation  of  the  said  company,  hereinafter  recited 
and  ratified. 

"  Ao  instrument,  then,  to  bind  the  company,  most  be  signed  by 
the  president  or  some  other  ofiScer,  accordiog  to  the  ordinances, 
by-laws,  and  regnlations  of  the  company,  or  board  of  directors. 

**  A  contract  varying  a  policy  is  as  much  an  instrument  as  the 
policy  itself,  and  therefore  can  only  be  executed  in  the  manner 
prescribed  by  law.  The  force  of  the  policy  might  indeed  have 
been  actually  terminated  by  canceling  it;  but  a  contract  to  can- 
oel  it  is  as  solemn  an  act  as  a  contract  to  make  it  and,  to  become 
the  act  of  the  company,  must  be  executed  according  to  the  forms 
in  which  by  law  they  are  enabled  to  act. 

**  It  appears  to  the  court,  that  an  act  not  performed  according 
to  the  requisites  of  the  law,  can  not  be  considered  as  the  act  of 
the  company,  in  a  case  relating  to  the  formation  or  dissolution  of 
a  policy. 

'<  If  the  testimony  of  Mr.  Jackson  is  to  be  understood  as  stating 
that  an  assent  to  the  formation  or  dissolution  of  a  policy,  if  mani- 
fested according  to  the  forms  required,  is  as  binding  as  the  actual 
performance  of  the  act  agreed  to  be  done,  it  is  probable  that  the 
practice  he  alludes  to  is  correct.  But  if  he  moans  to  say  that  this 
assent  may  be  manifested  by  parol,  the  practice  can  not  receive 
the  sanction  of  this  court.  It  would  be  to  dispense  with  the 
formalities  required  by  law  for  valuable  purposes,  and  to  enable 
these  artificial  bodies  to  act  and  to  contract  in  a  manner  essentially 
different  from  that  prescribed  for  them  by  the  legislature.  Nor 
do  the  cases  which  have  been  cited  by  the  gentlemen  of  the  bar, 
appear  to  the  court  to  apply  in  principle  to  this. 
160]  **'  An  individual  has  an  original  capacity  to  contract  and 
bind  himself  in  such  manner  as  he  pleases.  For  the  general  se- 
curity of  society,  however,  from  frauds  and  perjuries,  this  general 
power  is  restricted,  and  he  is  disabled  from  making  certain  con- 
tracts by  parol.  This  disabling  act  has  received  constructions 
which  take  out  of  its  operation  several  cases  not  within  the  mis- 
chief, but  which  might  very  possibly  be  deemed  within  the  strict 
letter  of  the  law.  He  who  acts  by  another,  acts  for  himself.  He 
who  authorizes  another  to  make  a  writing  for  him,  makes  it  him- 
self. But  with  these  bodies  which  have  only  a  legal  existence,  it 
is  otherwise.  The  act  of  incorporation  is  to  them  an  enabling 
act ;  it  gives  them  all  the  power  they  possess ;  it  enables  them  to 
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contract,  and  when  it  prescribes  to  them  a  mode  of  contractingv 
thej  must  observe  that  mode,  or  the  instrument  no  more  creates 
a  contract  than  if  the  body  had  never  been  incorporated." 

We  have  borrowed  a  liberal  extract  from  Jadge  Marshairs  de- 
cision, because  it  is  very  much  to  the  purpose,  and  lays  down  what 
we  urge  as  the  true  principle  applicable  to  this  case  in  language 
not  to  be  misunderstood,  and  gives  to  it  the  full  authority  of  bis 
deliberate  opinion.  There  are  two  points,  however,  in  which  the 
ease  now  before  this  court  is  stronger  against  the  power  to  make 
a  verbal  insurance  than  the  case  of  Head  &  Amory  t;.  Prov.  Ins* 
Oo.  The  act  of  incorporation  in  that  case,  merely  declared  that 
*^  all  poliices  of  assurance  and  other  instruments,  made  and  signed,'*^ 
etc.,  "  shall  be  good  and  effectual  in  law,  to  bind  and  oblige  the 
said  company,"  etc.,  without  any  prohibitory  or  restraining  words. 
The  act  of  incorporation  of  the  defendant  in  this  case  provides 
"  that  all  policies  or  contracts  of  insurance  which  may  be  made  or 
entered  into  by  said  corporation,  shall  be  subscribed  by  the  presi- 
dent, or  president  pro  tem.j  or  by  such  other  ofScer  as  shall  be  des- 
ignated for  that  purpose,"  etc.  This  language  clearly  prescribes 
the  mode  of  making  contracts  of  insurance  under  the  charter,  and 
as  clearly  excludes  all  other  modes. 

^he  second  point  in  which  the  present  case  might  be  dis-  [161 
tinguished  from  the  case  of  Head  &  Amory  v.  Providence  Insurance 
Co.  is,  that  in  that  case  testimony  was  introduced  to  show  a  custom 
sanctioning  such  contracts  as  that  which  was  relied  on  in  that  case. 
The  court  held  such  testimony  incompetent.  But  here  we  have  no 
such  statement  to  meet.    No  custom  is  alleged  or  pretended. 

The  case  of  Beatty  v.  Marine  Insurance  Co.,  2  Johns.  109,  is  to 
the  same  e£fect.  The  opinion  was  by  Judge  Thompson,  afterward 
judge  of  the  Supreme  Court  of  the  United  States.  He  says,  "  The 
only  question  in  dispute  between  the  parties  is,  whether  there  was 
a  valid  and  binding  acceptance  of  the  abandonment  made  to  the 
underwriters.  To  determine  this  point,  recurrence  must  be  had 
in  the  first  place,  to  the  act  incorporating  the  Marine  Insurance 
Company,  in  order  to  ascertain  who  were  empowered  to  accept  an 
abandonment,  and  adjust  a  loss."  After  stating  the  provisions  of 
the  charter  on  the  point  in  question,  the  judge  remarks :  ''  The 
defendant  being  a  body  corporate,  the  general  and  invariable  rule 
is,  that  such  body  can  act  only  in  the  mode  prescribed  by  the  law 
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creating  it.  To  enable-its  agents  to  bind  the  company,  they  mast 
act  parsaant  to  the  reqaisites  of  the  incorporating  act." 

So  in  Angell  &  Ames  on  Corporations,  229,  the  authors  say, 
sec.  6 :  "  Where  the  charter  or  act  of  incorporation  prescribes  the 
mode  in  which  the  officers  or  agents  of  a  corporation  must  act  or 
contract,  to  render  their  acts  or  contracts  obligatory  on  the  cor- 
poration, that  mode  must  be  strictly  pursued."  The  subject  is 
pretty  fully  discussed  in  the  work  last  cited,  and  the  authority  of 
the  case  of  Head  &  Amory  v.  Providence  Insurance  Co.  fully  ac- 
knowledged. 

In  the  case  of  the  New  England  Marino  Insurance  Co.  v.  De 
Wolf,  8  Pick.  56,  the  court  held  an  assignment  to  which  the  com- 
,  pany  assented  by  their  secretary  was  binding  on  the  company,  as 
the  act  of  incorporation  did  not  require  the  assent  to  an  assignment 
to  be  signed  by  the  president.  The  court  (C.  J.  Parker)  say,  "  It 
162]  is  to  be  presumed  that  the  secretary  *acted  under  instruc- 
tions of  the  president  and  directors,  and  the  charter  does  not  re- 
quire the  signature  of  the  president  to  any  instrumentbnt  the  policy,'* 

This  subject  is  stated  very  briefly,  and  with  the  proper  distinc- 
tions, by  Duer.  1  Duer,  65,  sec.  9.  He  says,  "  Where  the  insurance 
is  made  by  an  incorporated  company,  the  execution  of  the  policy 
must  be  attested  by  the  officer  or  officers  desin^nated  for  that  pur- 
pose by  its  charter,  or  by  its  by-laws.  In  the  United  States,  accord* 
ing  to  the  recent  decisions,  the  addition  of  the  corporate  seal  is 
not  necessary  to  complete  the  attestations,  unless  its  use  is  en- 
joined by  the  charter." 

IV.  There  is  no  consideration  to  support  the  pretended  new 
-contract  or  waiver.  As  stated  in  the  declaration,  there  was  no 
premium  paid  for  the  new  contract.  It  is  only  alleged  that  the 
plaintiff  made  the  purchase  in  consequence  of  the  alleged  promise. 
But  the  defendants  received  no  benefit  or  advantage  whatever. 
•Can  a  binding  contract  of  insurance  arise  in  that  way  ?  We  think 
not.  It  is  merely  a  promise  to  make  a  gift  in  a  certain  event. 
Oan  that  be  binding  ?  The  purchase  is  in  no  way  made  for  the 
company  at  their  desire,  or  for  their  benefit.  The  plaintiff  him- 
self has  done  nothing  intended  for  the  benefit  of  the  defendanta, 
as  a  consideration  for  the  alleged  promise. 

y.  The  first  error  assigned,  can  not  be  entertained  by  the 
court. 

Originally,  the  declaration  consisted  of  but  one  count.  On  that 
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issue,  and  a  trial  was  had,  w1 
)n  which  the  first  error  is  predi< 
>f  error,  the  plaintiff's  counsel 
;  a  new  count  to  their  dedarai 
nek  out  the  old  count  altogetl 
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for  the  forms  and  mode  in  which  it  is  reduced  to  practical  action^ 
in  cases  not  determined  by  positive  decisions  or  the  rales  of  mn- 
164]  nicipal  law.  The  form  of  giving  *eflrect  to  the  indemnity,  is 
by  a  written  instrnment,  containing  the  consideration,  terms,  and 
stipulations  of  the  contract  of  indemnity  between  the  underwriter 
and  the  insured,  called  a  policy.  It  is  universal  commercial 
usage,  that  this  policy  shall  be  in  writing,  and  there  is  no  excep- 
tion to  it  in  positive  decision  or  municipal  regulation.  Such  a 
thing  as  a  verbal  policy  is  unknown  to  the  law  of  insurance.  All 
the  books  upon  the  subject,  and  decisions,  unite  in  declaring  that 
a  policy  must  be  in  writing.  And  in  every  instance  where  the 
municipal  law  has  created  and  empowered  corporations  to  enter 
upon  the  business  of  insurance,  it  has  required  that  the  contract 
of  insurance,  or  the  policy,  should  be  in  writing,  and  signed  by 
the  parties  to  be  bound.  It  is  so  in  the  act  incorporating  the  in- 
surance company  now  in  question.  To  hold  that  there  could  be 
Buch  a  thing  as  a  verbal  policy  would  be  contrary  to  all  commer- 
cial usage,  and  the  authority  of  all  the  books  and  decisions,  and 
in  this  case  would  be  in  opposition  to  the  spirit  and  express  re- 
quirements of  the  act  of  our  legislature  creating  the  company. 
It  may  be  said  that  this  act  is  directory  only  to  the  officers  of  the- 
corapany,  and  that  a  failure  to  comply  with  its  requisitions  on 
their  part,  ought  not  to  relieve  the  company  from  a  compliance 
with  a  verbal  contract  entered  into  on  their  part,  upon  full  con- 
sideration. That  it  is  no  hardship  to  compel  men  to  comply  with 
their  contracts.  The  reply  to  this  is,  that  it  not  only  contradicts 
all  the  settled  notions  upon  this  subject  contained  in  the  books 
and  decisions,  and  universal  usage,  but  the  statute  itself  declares 
that  the  contract  or  policy  being  so  ^^ signed  and  attested''  as  is 
designated  in  the  act,  **  shall  be  binding  and  obligatory  upon  the 
corporation  without  the  seal  thereof."  But  without  the  act  we 
should  hold  that  a  policy  of  insurance  upon  the  principle  of 
general  usage  must  be  in  writing,  as  supported  and  declared  by 
universal  adjudication. 

As  to  the  second  point.  A  waiver  of  forfeiture  must  be  in 
writing.  This  point  is  established  by  the  decisions  referred 
165]  ^to  by  the  plaintiff,  and  by  commercial  usage.  There  is  no 
decision  to  the  contrary,  and  we  do  not  feel  at  liberty  to  depart 
from  a  principle  of  universal  recognition,  in  a 'matter  of  com- 
mercial  law. 
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.     If  the  verbal  agreement  1 
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iase  of  the  boat.  This  givef 
:  effect  *of  a  new  policy ;  it 
1  re-attaches  the  policy,  an( 
The  policy  was  at  an  end ; 
quire  the  original  policy,  c 
ig,  would  require  an  agreem 
'  it  can  be  considered  in  a 
iture. 

bs  relied  upon  by  the  plaint 
recover  without  violating  w< 
I  law  of  insurance,  and  the  sf 
rating  this  company.    Judgi 


Digitized  by  VjOOQIC 


y  •' 


167 


SUPREME  COURT  OP  OHIO. 


Ohannel  et  al.  v.  Faisitt  et  ah 


/,/- 


S'-( 


Alphbits  Channil  and  Richard  Staddbn  v.  Elias  Fassitt  and 

OTHERS. 

A  person  can  not  claim  to  be  a  member  of  a  partnership  composed  of  a  num- 
ber of  persons,  unless  all  the  persons  oomposing  said  Arm  have  agreed  to 
acoept  him  as  such. 

This  is  a  bill  in  chancery,  reserved  in  the  county  of  Licking. 

The  bill  is  filed  by  the  complainants,  Channel  and  Stadden, 
against  Elias  Fassitt,  Alfred  Avery,  the  administrators  of  Ferl- 
ander  W.  Taylor,  and  the  executors  of  Nathaniel  Medbury,  de- 
ceased, claiming  that  they  were  partners  with  said  Fassitt,  Avery, 
Taylor,  and  Medbury  in  the  contract  made  by  them  with  the 
board  of  public  works,  for  the  construction  of  thirty-three  sec- 
tions of  the  Miami  Extension  canal,  together  with  the  Loramie 
Reservoir;  and  that  their  interest  in  said  contract  was  one-third 
part,  and  praying  an  account  of  the  profits  growing  out  of  the 
contract. 

The  questions  involved  and  discussed  by  the  counsel  in  the  case 
167]  were  almost  entirely  questions  of  fact,  and  are,  so  *far  as 
necessary  to  an  understanding  of  the  case,  stated  in  the  opinion 
of  the  court. 

Wm.  and  Jambs  B.  Stanbery,  for  the  complainants. 

T.  EwiNQ,  N.  H.  SwAYNE  and  Smythe  &  Spraqitb,  for  the  re- 
spondents. 

BiROHARD,  C.  J.     This  case  turns  mainly  upon  questions  of  £EM)t» 

1.  Were  complainants  actually  members  of  the  firm  of  P.  W. 
Taylor  &  Co.,  and  interested  to  the  extent  of  one-third  of  the 
profits  of  the  contract  with  the  board  of  public  works,  for  the 
construction  of  sections  one  to  thirty-three  inclusive,  and  for  the 
Loramie  Reservoir  of  the  Miami  Extension  canal  ? 

2.  Were  P.  W.  Taylor  and  Nathaniel  Medbury  the  other  parties  ? 

3.  Were  the  complainants,  by  the  agreement  of  all  the  parties^ 
to  have  one-third  of  the  profits,  and  each  of  the  others  one-third? 

These  propositions  are  all  put  in  issue  by  the  answers,  and  the 

issues  are  to  be  determined  by  the  proof  adduced  by  the  parties. 

The  evidence  has  been  fully  discussed  by  counsel,  and  we  are  not 

aware  that  any  great  good  would  be  attained  by  a  detailed  state* 
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ment  of  the  views  we  entertain  respecting  it,  and  think  that  oar 
daty  will  be  performed^  and  the  interests  of  the  profession  best 
subserved  by  a  brief  statement,  embracing  merely  the  results  of 
onr  investigation  of  the  litigated  facts. 

We  are  satisfied  from  the  evidence,  that  .the  contract  was  orig- 
inally let  npon  the  bid  of  P.  W.  Taylor  &  Co.,  and  that  at  that 
time  this  firm  was  composed  of  P.  W.  Taylor,  Alfred  Avery,  and 
Blias  Fassitt. 

Secondly,  that  after  the  letting,  by  agreement  made  between 
themselves,  Nathaniel  Medbnry  was  taken  into  the  partnership 
upon  the  terms  set  forth  in  the  answer  of  respondents,  and  that 
the  firm  thus  continued  till  the  work  *wa8  completed,  ex-  [16S 
cept  as  to  the  changes  effected  by  the  death  of  Taylor. 

And  thirdly,  that  complainants  were  never  partners  of  the  firm, 
and  that  if  they  were,  there  is  an  entire  want  of  proof  to  establish 
the  terms  of  the  agreement.  The  testimony  relied  on  to  sustain 
the  bill,  is  that  of  Col.  Spencer.  On  interrogatory,  he  says  he 
never  had  any  conversation  with  Avery  &  Fassitt,  in  which  they 
spoke  of  either  of  the  complainants  as  parties,  and  that  Medbury 
never  stated  to  him  in  terms  that  they  were  to  be  members  of  the 
firm.  His  words  were,  that  he  would  so  arrange  as  to  provide 
for  them.  That  he  had  but  little  hopes  that  the  work  could  bo- 
awarded  on  his  own  bid ;  but  so  far  as  he  was  concerned,  it  was  not 
material  whether  awarded  on  his  bid,  Staddon  k  Channel's,  or 
Taylor  k  Co.'s,  as  it  would  amount  to  the  same  thing.  The  state* 
ment  made  by  Taylor  was,  that  they  were  to  bid  separately,  and 
if  the  work  was  let  on  either  bid,  it  was  to  be  considered  by  them 
as  a  company ;  that  the  terms  wore,  that  himself,  Avery  k  Fassitt 
were  to  have  one-third,  and  Medbury  two-thirds ;  and  Medbury 
was  to  divide  his  interest  with  complainants,  but  in  what  propor* 
tion  he  did  not  state. 

Now,  of  this  evidence,  it  is  proper  to  remark,  that  Medbury 
ought  not  to  be  charged  with  the  declarations  of  Taylor,  made  in  his 
absence.  And  the  same  rule  applies  as  to  the  others.  But  taking 
it  entire,  and  it  does  not  prove  the  alleged  partnership  set  up  in 
the  bill,  or  amended  bill,  but  a  very  different  agreement.  It 
shows,  if  it  shows  anything,  that  Medbury,  Taylor,  Avery  k  Fas- 
sitt, were  to  compose  the  firm,  and  that  if  complainants  had  any> 
thing,  it  was  by  virtue  of  some  secret  arrangement  between  Med- 
bury and  themselves.    Fassitt  k  Kv^tj  never  had  any  knowledge 
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,  and  they  can  not  be  held  as  third  parties,  an- 
;reed  to  be  sech.  Nor  can  Taylor.  He  only 
ury  might  come  in  with  Taylor  &  Co.  as  part- 
es Medbary  was  to  provide  for  Stadden  &  Chan- 
lis  two-thirds;  but  how?  As  ^partner?  That 
That  could  not  follow ;  for  they  could  not  be- 
hout  the  consent  of  the  others.  No  man  can  be 
9  without  their  assent.  It  is  doubtless  true,  that 
erstanding  before  the  letting,  that  Stadden  ft 
lerive  some  benefit  through  Medbury  from  the 
in  to  which  one  of  the  other  parties  it  might.  But 
to  be  considered  as  partners,  it  is  inconceivable 
ould  have  been  drawn,  no  witnesses  called  to  hear 
i  that  no  one  should  know  anything  about  it; 
should  neither  do  or  say  aught  concerning  it 
no  by,  and  all  the  risks  had  been  run,  and  the 
I  found  to  be  profitable.  On  the  other  hand,  if 
r  to  the  letting,  an  agreement  to  form  a  partner- 
or,  Medbury,  and  complainants,  there  is  no  way 
)  conduct  with  the  other  facts  in  proof  but  by 
bandoned  before  the  work  began,  and  some  new 
mpromise  made  with  Medbury.  Medbury  said 
ge  as  to  provide  for  them ;  he  intended  to  do 
as  right.  That  ''  Stadden  must  have  an  inter- 
r  capital  nor  influence,  and  $500  or  a  $1,000  will 
et  rid  of  him." 

obable  that  this  arrangement  was  made  in  the 
ry,  as  it  is  that  complainants  should  keep  silent 
s  of  a  job  of  the  extent  of  $322,000,  and  never 
)Cted  with  it  until  its  successful  completion  had 
that  the  net  profits  upon  it  were  $69,000. 
ut  without  prejudice  to  any  rights  that  may  ex- 
te  of  Medbury. 
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^HE  Bank  of  Yibqinia  v.  The  Bank  or  Ghillioothe.    |170 

Where  a  cause  u  submitted  to  the  court  to  try  the  facts,  as  well  as  determino 
the  law,  the  finding  of  the  court  can  not  be  brought  under  review  by  writ 
of  error,  unless  the  evidence  be  made  part  of  the  record  by  bill  of  excep- 
tions. 

An  agreed  statement  of  facts  forms  no  part  of  the  record,  unless  made  so  by 
bill  of  exceptions. 

Upon  error,  the  finding  of  the  court  will  be  treated  precisely  as  the  Terdict  of 
a  jury. 

This  is  a  writ  of  error,  directed  to  the  Supreme  Court  of  the 
-county  of  Boss. 

The  original  action  was  commenced  in  the  court  of  common 
pleas  of  Boss  county.  It  was  an  action  of  assumpsit,  brought  to 
recover  the  amount  of  a  $1,200  draft  which  had  been  transmitted 
by  the  Bank  of  Virginia  to  the  Bank  of  Chillicothe  for  collection. 
The  drafl  was  collected  in  Illinois  paper,  which  was  current  at  the 
time  of  reception,  and  placed  to  the  account  of  the  Bank  of  Vir- 
ginia upon  special  deposit.  The  Illinois  paper  became  uncurrent 
and  much  depreciated.  The  question  was  which  should  bear  the 
loss.  The  Bank  of  Chillicothe  contended  that  she  was  authorized 
by  the  Bank  of  Virginia  to  collect  the  draft  in  current  bank  notes, 
And  place  them  to  the  account  of  said  bank  upon  special  deposit, 
And  that  she  was  ready  to  deliver  over  the  bank  paper  so  collected. 
It  was  contended,  on  the  part  of  the  Bank  of  Virginia,  that  the 
Bank  of  Chillicothe  was  authorized  only  to  receive  current  bank 
notes  and  place  them  to  general  account  as  so  much  money,  subject 
to  draft,  deducting  exchange.  The  case  was  submitted  to  the  court 
•of  common  pleas^  upon  an  agreed  statement  of  facts,  or  rather  upon 
An  agreed  statement  of  the  evidence  containing  the  correspond- 
ence of  the  banks,  in  reference  to  this  drafl  and  their  usual  course 
of  business,  and  the  court  was  to  enter  up  judgment  as  the  &ct8 
might  warrant. 

'^'The  court  found  for  the  defendant  and  rendered  judgment  [171 
accordingly. 

A  writ  of  error  was  issued  and  the  cause  brought  to  the  Supreme 
Court 
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The  error  assigned  was  that  the  court  erred  in  rendering  judg- 
ment in  favor  of  the  defendant. 

The  Supreme  Court  affirmed  the  judgment. 

A  writ  of  error  was  allowed  to  tbe  judgment  of  the  Supreme 
Court,  and  the  error  now  assigned  is  the  same  in  effect  as  that  to 
the  judgment  of  the  court  of  common  pleas,  to  wit,  that  the  Su- 
preme Court  erred  in  affirming  the  judgment  of  the  common  pleas* 

T.  EwiNO  and  H.  H.  Hunter,  for  plaintiff  in  error. 

Creiqhton  &  Grben,  for  defendant  in  error. 

Bead,  J.     There  is  no  error  in  the  record  before  the  court.     The 
object  of  the  writ  was  to  bring  into  revision  the  finding  of  the 
court  upon  the  facts.    The  steps  requisite  to  accomplish  this  end 
have  not  been  taken.     The  agreed  statement  of  facts  forms  no  part 
of  the  record,  and  hence  is  not  properly  before  the  court.    If  a 
cause  be  submitted  to  the  court  to  determine  the  facts  as  well  as 
the  law,  we  treat  the  finding  of  the  court  precisely  as  we  would 
the  verdict  of  a  jury.     The  court,  in  this  instance,  found  for  the 
defendant.     The  question  is,  did  the  facts  warrant  such  finding? 
The  error  assigned  is  that  judgment  was  rendered  for  the  defend* 
ant  when  it  should  have  been  for  the  plaintiff,  upon  the  agreed 
statement  of  facts.    Judgment  was  not  rendered  upon  the  agreed 
statement  of  facts,  bat  upon  the  finding  of  the  court  upon  such 
facts;  and  finding  that  the  defendant  did  not  assume  and  promise 
as  in  the  plaintiff  Redeclaration  alleged,judgment  for  the  delendant 
followed  of  course.     The  agreed  statement  of  facts  is  not  a  special 
verdict,  which  is  a  conclusion  of  fact;  but  the  evidence  upon 
which  the  court  was  to  find.     A  verdict  is  a  conclusion  of  fact,  as 
173]  a  judgment  is  *a  conclusion  of  law.   It  can  not  be  pretended  in 
this  case  that  if  the  finding  was  right  that  the  judgment  was  wrong. 
If  a  wrong  judgment  be  rendered  upon  a  verdict,  either  general 
or  special,  it  is  manifest  upon  the  record,  because  both  verdict  and 
judgment  are  parts  of  the  record.     But  an  agreed  statement  of 
facts,  which  constitute  the  evidence  in  a  case,  can  not  be  regarded 
us  a  special  verdict,  and  forms  no  part  of  the  record  unless  made 
6o  by  bill  of  exceptions.     The  statute  defines  what  a  record  shall 
bo,  and  of  what  it  shall  be  composed.    Matters  which  are  not 
properly  part  of  the  record,  can  not  be  made  so  by  being  im- 
properly inserted  in  the  record.    An  agreed  statement  of  facts  is 
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DO  more  part  of  the  record  than  a  deposition  or  any  other  evidence 
which  may  have  been  inserted  improperly. 

We  are  thus  explicit  becaase  we  have  found  it  a  mistake  of  qaite* 
frequent  occurrence  upon  the  circuit,  to  regard  an  agreed  statement 
of  facts,  inserted  in  the  record,  to  be  matter  of  record,  both  in 
civil  and  criminal  cases. 

The  only  mode  in  which  the  evidence,  upon  which  the  court 
passed  in  their  finding,  can  be  brought  under  consideration  upon 
writ  of  error,  is  to  make  it  matter  of  record  by  bill  of  exceptions, 
upon  motion  for  a  new  trial,  or  by  excepting  to  the  ruling  of  the 
court  upon  the  evidence  during  the  trial.  An  agreed  statement  of 
the  evidence  can  not  take  the  place  of  a  bill  of  exceptions  as  a 
special  verdict 

If  the  error  assigned  be  to  the  finding  of  the  court,  and  the  evi- 
dence upon  which  they  acted  is  not  before  us,  it  is  impossible  to 
determine  whether  it  was  right  or  wrong ;  but  the  presumption  of 
law  18,  that  the  finding  was  warranted  by  the  evidence.  In  such 
case  judgment  would  be  affirmed  of  course.  The  present  is  a  very 
proper  case  in  which  to  settle  this  question  of  practice,  because  we 
have  examined  the  agreed  statement  of  facts  sufficiently  to  deter- 
mine that  no  other  result  than  the  one  we  have  arrived  at  would 
have  followed,  had  it  been  regularly  before  the  court  by  bill  of  ex- 
ceptions.   Judgment  affirmed. 


*Ghables  J.  WoLVEBTON  V.  Thb  Statb  Of  Ohio.      [173 

On  an  indictment  for  bigamy,  the  admissions  of  the  defendant  as  to  a  prior 
marriage  may  be  given  in  evidence  to  prove  the  fact  of  such  marriage. 

This  is  a  writ  of  error,  directed  to  the  court  of  common  pleas 
of  Cuyahoga  county. 

The  bill  of  exceptions  shows  that  the  defendant  below  was  in- 
dicted for  the  crime  of  bigamy;  that  on  the  trial  the  prosecutori 
to  establish  the  fact  of  the  former  marriage,  offered  to  prove  oy 
the  admissions  of  the  defendant,  that  he  had  been  married  in  the 
Stato  of  Michigan,  which  testimony  was  objected  to  by  the  defend- 
ant ;  but  the  objection  was  overruled  and  the  testimony  received; 
to  which  ruling  of  the  court  exceptions  were  taken  in  due  form; 
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and  the  question  now  presented  for  decision  is,  whether  the  court 
of  common  pleas  erred  in  receiving  this  testimony. 

Noble  &  Treat  and  Bowland  D.  Koble,  for  the  plaintiff  in 
error : 

Upon  the  recognized  principles  of  law,  that  the  best  evidence 
which  can  be  obtained  shall  be  produced,  a  fact  which,  by  the  law 
of  the  land,  is  required  to  bo  made  a  matter  of  record,  should  be 
proven  by  the  production  of  the  record,  or  of  an  exemplified  copy 
thereof;  but  in  cases  of  marriage,  the  rule  prevails,  to  prove  the 
fact  before  a  jury  by  means  of  a  witness  who  was  present  at  the 
celebration,  or  by  the  production  of  the  register,  or  proof  of  a  copy 
of  the  same,  together  with  proper  evidence  of  the  identity  of  the 
parties.  2  Stark.  605  (new  ed.) ;  2  Greenl.  377 ;  Arch.  Crim.  Plead. 
592,  693. 

In  criminal  prosecutions,  the  marriage  should  be  proven  to  have 
been  celebrated  in  conformity  with  the  laws  of  the  country  where 
174]  it  took  place.  2  Stark.  663.  And  it  has  been  '*'held  that  the 
prosecutor  should  prove  what  the  law  of  that  country  was.  2 
Stark.  510. 

A  valid  marriage  must  be  proved  ;  the  law  will  not  presume  it 
in  criminal  prosecutions  as  it  will  in  civil  cases.  The  proof  should 
be  of  the  highest  character,  and  although  the  prisoner  has,  by  co- 
habitation and  otherwise,  acknowledged  the  first  marriage,  and 
although  such  proof  would  be  suflScient  for  the  purpose  of  a  civil 
action,  except  for  adultery,  it  is  insufficient  in  a  prosecution  of  this 
nature.  Arch.  Crim.  Plead.  694;  2  Stark.  219;  Freeman *8  case,  2 
Stark.  654;  People  v.  Humphrey,  7  Johns.  314;  1  East's  P.  C.  470; 
Morris  r.  Miller,  4  Burr.  2057 ;  Birt  v.  Barlow,  Doug.  171 ;  The 
State  V.  Raswell,  6  Conn.  446 ;  2  Stark.  506,  n. 

The  case  of  the  People  v.  Humphrey,  7  Johns.  314,  is  exactly 
in  point.  In  that  case,  Humphrey  was  convicted  of  bigamy  upon 
his  own  confessions  of  his  first  marriage.  The  court  there  say^ 
that  the  confessions  of  a  prisoner  out  of  court,  without  any  other 
evidence  of  a  marriage  in  fact,  were  insufficient  for  his  conviction 
on  a  charge  of  bigamy. 

Henry  Stanbery,  attorney-general,  for  the  state. 

The  only  question  presented  in  this  case  is,  whether,  on  a  trial 
for  bigamy,  the  confession  of  the  defendant  of  the  first  marriage, 
made  whilst  he  was  cohabiting  with  the  alleged  first  wife,  is  ad- 
missible. 
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nt  are  not  aniform,  as  the  coi 
82,  3  Phillips'  Bv. 
lecticut,  the  decisions  have  b( 
iDsylvania  and  Maine  they  ar 

People  t;.  Humphrey,  7  Johi 
>rd  Mansfield  in  Morris  t^.  Mill 
>rd  Mansfield  was  an  action  f( 
)sion  there  was  not  by  the  hn 
kction,  who  might  be  mistake 
Ige  *from  hearsay.    Now,  in  s 

0  admit  the  confession  of  the 
.  his  own  case  ? 

tinction  between  that  cas*  an 
does  say,  in  the  conrae  of  the 
t;  marriage  is  not  admissible 
ing  for  the  plaintiff,  maintaii 
f  Lord  Mansfield,  and  says  t 
dence  on  a  prosecntion  for  bi| 
it  there  was  not,  at  that  d&y 
Yy  and  that  the  American  ca 
dictum  of  Lord  Mansfield  as  tl 

1  effect  to  what  was  said. 
Liller  was  decided  in  1767.  1! 
ras  an  indictment  for  bigam; 
5  found  in  1  Bast's  P.  C.  470. 
as  to  his  first  marriage,  coi 
Dg  to  show  the  marriage,  was 
it  that  the  acknowledgment  al 

that  the  paper  produced  ii 
of  such  acknowledgment;  a 
case  of  Morris  v.  Miller,  that 
jciion  for  a  criminal  conversat 
hat  in  the  former,  the  acknoi 
plaintiff  could  not  prove  his 
I  the  acknowledgment  of  the 
plaintiff's  marriage,  might  be 
ledge;  as  it  must  be  if  a  dej 
marriage.  Mr.  East  remarks, 
0  say  that  the  acknowledgm 
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evidenco,  like  the  acknowledgment  of  any  other  matter  in  paiSy 
where  it  is  made  by  a  party  to  his  own  prejudice  at  the  time,  and 
that  its  weight  should  be  loft  to  the  jury. 

176]  *A  recent  English  case,  Regina  9.  Simmons,  47  Eng.  C.  L. 
164,  shows  that  what  was  said  by  Lord  Mansfield  in  Morris  v. 
Miller,  is  not  considered  law  in  England  at  this  day.  The  syliabas 
of  that  case  is  as  follows : 

''On  an  indictment  for  bigamy,  the  first  marriage  may  be 
proved  by  the  admissions  of  the  prisoner,  and  it  is  for  the  jury 
to  determine  whether  what  he  said  was  an  admission  that  he  had 
been  legally  married  according  to  the  law  of  the  country  where 
the  marriage  was  solemnized." 

The  weight  of  authority  is  clearly  in  favor  of  the  admissibility 
of  the  testimony;  so,  too,  is  the  reason  of  the  thing. 

The  confession  of  a  party,  that  the  woman  with  whom  he  lives 
and  cohabits  is  his  wife,  ought  to  be  admitted  against  him.  He 
has  full  knowledge  of  the  fact,  and  it  ought  not  to  be  presumed, 
in  his  favor,  that  what  he  has  so  stated  is  &lse,  and  the  cohabita- 
tion a  criminal  intercourse. 

BiRCHARD,  O.J.  The  plaintiif  was  indicted  for  the  crime  of 
bigamy,  tried,  and  convicted  at  the  late  March  term  of  the  court 
of  common  pleas  for  the  county  of  Cuyahoga.  On  the  trial  the 
prosecutor  offered  to  prove  the  first  marriage,  which  was  solemnized 
at  Detroit,  In  the  State  of  Michigan,  by  proving,  among  other 
circumstances,  the  admissions  of  the  defendant  made  while  living 
with  the  first  wife.  This  testimony  was  objected  to;  the  objection 
was  overruled,  and  a  bill  of  exceptions  taken.  The  first  assign- 
ment of  error  presents  the  question  :  Did  the  court  err  in  permit- 
ting this  evidence  of  the  plaintiff's  confession  to  be  given  to  the 
jury  to  prove  the  marriage? 

Upon  the  propriety  of  admitting  such  evidence,  the  authorities 
are  oonfiicting,  as  will  be  seen  by  a  reference  to  the  cases  cited 
by  counsel.  It  is  said  on  behalf  of  plaintiff  that  the  ruling 
of  the  court  was  in  conflict  with  the  well-established  rule  requir- 
ing the  best  evidence  to  be  produced  of  which  the  nature  of  the 
case  admits,  and  that,  by  the  law  of  the  State  of  Michigan,  records 
177J  are  required  to  be  kept  of  all  ^marriages,  and  that  the 
prosecutor  should  have  been  required  to  produce  the  record. 
Upon  this  theory,  it  would  follow  that  the  marriage  could  not  be 
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eseat  at  the  ceremony  ;  and  yet  Ba( 

poD  principle,  it  would  be  difficult  i 
)mpetency  of  evidence  of  confessioi 
.  be  equally  valid  against  the  proo 
receiving  a  plea  of  guilty  to  the  ind 
jions  of  marriage  may  be  made  by 
Dication,  with  a  view  to  secure  the  < 
ind  thus  make  a  case  unlike  the  ( 
;ain8t  one's  interest.  This,  in  oar 
r  rejecting  the  evidence  as  in  com  pel 
confession  thus  made  should  not  be  i 
when  unsupported,  sufficient  to  wor 
30,  and  indeed  in  all  oases  where  th< 
^n  in  evidence,  its  force  must  depei 
ler  which  it  is  made;  and  of  these 
er  the  advice  of  the  court,  are  the 
a  question  of  credibility  than  coo: 
like  all  confessions,  to  be  considered 
ngto  the  attending  circumstances;  a 
>r  it  very  conclusive  of  the  fact,  or 
git. 

3t  proof  of  confession  when  the  tin 
&  under  which  it  was  made,  were 
estroy  its  force,  they  would  be  subs 
^ment  for  that  of  the  jury,  and  wou 
)igh  and  estimate  the  value  of  evi( 
who,  by  the  law,  are  the  legitimate 

ned  is,  that  the  verdict  was  rendered 
T  the  law  of  the  land,  it  should  ha 

bake  nothing  by  this  assignment, 
he  plaintiff  should  have  moved  for 
in  that,  should  then  have  taken  a 
the  entire  evidence  in  the  case. 
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DxooisE  M.  Goodsill  v.  The  Brio  St.  Louis. 

An  action  for  supplies  furnished  to  a  steamboat,  or  other  water-craft,  can  not 
be  sustained  against  the  boat  by  name,  unless  such  supplies  were  furnished 
while  the  craft  was  navigating  the  waters  within,  or  bordering  upon  this 
state. 

This  is  a  writ  of  error  dirocted  to  the  court  of  common  pleas 
of  Lacas  connty. 

The  original  action  was  assumpsit,  under  the  law  authorizing 
suits  against  steamboats  and  other  water-crafts  by  name. 

It  was  tried  by  the  court,  the  intervention  of  a  jury  being 
waived,  and  judgment  rendered  in  favor  of  the  defendant 

Whereupon  a  bill  of  exceptions  was  tendered  by  the  plaintiff, 
and  allowed  by  the  court.  This  bill  of  exceptions  discloses,  in 
substance,  the  following  facts :  The  plaintiff  proved  to  the  court 
that  be  had  expended  $350,  in  repairing  and  refitting  the  brig  St. 
LouiSi  between  the  1st  day  of  August  and  the  1st  day  of  De- 
cember, 1844,  as  in  his  bill  of  particulars  set  forth.  That  such  re* 
pairing  and  refitting  was  done  under  the  procurement  and  direc- 
tion of  the  master  of  the  brig,  at  the  city  of  Detroit,  in  the  State 
of  Michigan.  That  before  and  after  said  repairs,  said  brig  had 
navigated  the  waters  of  Lake  Brie  from  Buffalo,  in  the  State  of 
New  York,  to  ports  and  places  in  the  State  of  Ohio,  and  in  the 
State  of  Michigan.  The  plaintiff  furtber  proved,  and  gave  in 
evidence,  an  act  of  the  senate  and  house  of  representatives  of 
179]  the  State  of  Michigan,  entitled  "an  act  to  *provide  for  the 
collection  of  demands  against  boats  and  vessels.*' 

This  act  is  set  forth  in  the  bill  of  exceptions.  In  its  several 
features,  it  is  like  the  law  of  Ohio  upon  the  same  subject,  except 
that  the  "  craft "  is  not  made  liable  for  the  trespasses  committed 
by  its  officers.  The  plaintiff  proved  that  this  act  had  been  in 
force  in  the  Stat*  of  Michigan,  from  the  time  of  its  passage  to 
the  time  of  tbe  trial  of  this  case.  Having  made  this  proof,  he 
rested. 

Whereupon  the  defendant  moved  the  court  to  nonsuit  tbe  plaint- 
iff, which  motion  was  sustained,  and  judgment  of  nonsuit  was  ren- 
dered. 

The  errors  assigned  are,  in  substance,  that  the  court  erred  in 
rendering  this  judgment  of  nonsuit. 
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br  plaintiff. 
)r  defendant, 

^o  qnestions  seem  to  be  presented  for  consid- 
1.  Can  an  action  be  sustained  in  this  state 
bruary  26,  1840,  "  providing  for  the  collection 
amboats  and  other  water-crafls,  and  anthoriz- 
inst  the  same  by  name,''  where  the  repairs 
rnishcd,  are  so  made  or  famished  within  the 
state  ?  2.  If  such  action  can  not  be  sustained 
is  state,  can  a  law  of  a  sister  state,  somewhat 
n  law,  be  enforced  by  the  courts  of  this  state? 
estion,  it  would  seem  to  have  been  virtually 
»f  Steamboat  Champion  v.  Jantzen,  decided  at 
the  court,  in  which  it  was  held  that  the  boat 
assault  and  battery,  committed  by  the  captain 
,  unless  the  trespass  was  committed  while  the 
5  the  waters  within  or  bordering  upon  this 
be  trespass  was  committed  entirely  without 
itory  *of  this  state,  the  boat,  by  name,  [180 
ut  that  the  party  injured,  so  far  as  the  courts 
)ernod,  must  be  left  to  his  common-law  rem- 
s  phraseology,  makes  no  difference  between 
-that  is,  between  such  contracts  and  torts  as 
.  If  we  are  right,  then,  in  the  former  deois- 
Lertain  the  same  opinion,  it  follows  that  the 
the  plaintiff,  in  the  case  now  before  the  court, 

authorize  him  to  recover  against  the  water- 
iid  not  even  conduce  to  prove  a  case  which 

thus  to  recover.    The  court  of  common  pleas, 
>rrectly  in  ordering  judgment  of  nonsuit, 
lestion,  it  is  sufficient  to  say,  that  this  mode 

innovation  upon  common  law  remedies.  So 
Lhe  courts  of  the  state  are  concerned,  common- 
•e  varied  or  changed  by  our  own  legislature 
ure  of  another  state  can  neither  limit  nor  en- 
n  of  our  own  courts,  nor  vary  or  change  the 
)y  our  own  laws  for  their  action.  The  law  of 
contract  is  made,  is  the  law  of  the  contract 
)t  may  be  made  to  enforce  it.    But  the  law  of 
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y  depeods  alone  upon  the  law  of  the  state  where  that 

made. 

aw  of  Ohio,  sapplies  fnrnished  to  a  steamboat,  or  other 

b,  must  be  saed  for  as  at  commoQ  law,  unless  sach  sap- 

arnished  while  the  craft  is  navigating  the  waters  within 

g  upon  this  state.    The  fact  that  Michigan  has  a  statute 

a  different  remedy  in  sach  case,  can  not  affect  the  courts 

t;e. 

gment  of  the  ooort  of  common  pleas  is  affirmed,  with 


fi  CiTT  09  Cincinnati  t;.  Alfred  D.  Coombs  and  others. 

«  of  the  city  coancil  of  CinctoDati,  whioh  provides  for  the  i'eview 
ges  assessed  to  the  owners  of  property  appropriated  in  opening  a 
ad  does  not  secure  to  each  party  aggrieved  the  right  to  select  two 
ive  freeholders  comprising  said  board  of  reviewers,  violates  tbe 
)d  March  16,  1839. 

not  justify  under  proceedings  which  are  a  violation  of  the  charter ; 
irty  having  sought  redress  under  a  mistaken  belief  that  the  city 
[lad  provided  adequate  means,  may  abandon  that  remedy  and  seek 
ion. 

\  writ  of  error  directed  to  the  superior  court  of  Cincin- 

\,  is  sued  out  to  reverse  a  judgment  of  that  court  ren- 
special  action  on  the  case,  brought  by  the  defendants 
>  recover  damages  for  the  taking  of  their  property  by 
ffs  in  error,  and  appropriating  the  same  to  their  owa 
declaration  set  forth,  that  on  a  certain  day  therein 
I  plaintiffs  being  seized  of  certain  real  estate  in  the  city 
Eiti,  the  defendants  entered  thereon,  took  and  appropri- 
heir  own  use,  without  rendering  the  plaintiffs  any  com- 
herefor,  and  claiming  reimbursement  for  the  same.  To 
ifendants  pleaded  the  general  issue ;  and  on  the  trial 
ividence  (subject  to  all  just  exceptions)  the  charter,  and 
linances  of  said  city,  together  with  the  transcript  of 
>ceedings,  had  under  the  direction  of  the  defendants, 
led  to  the  bill  of  exceptions,  and  thereupon  asked  iho 
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ilf,  *two  freeholders,  to  act  in  conjunction  with 
le  part  of  the  city,  as  a  general  board  of  review,  to 
\  assessment  and  valuation  made  by  the  original 
rs.  It  was  conceded  that  the  plaintiffs  refused  to 
3h  appointment,  or  to  be  bound  thereby.  Never- 
ndants  went  on,  and  constituted  such  a  board  of 
r  to  make  any  other.     The  board  of  review,  after 

ported  on  ,  1845,  that  in  consequence  of  the 

le  subject,  they  were  unable  to  agree  upon  all  the 
\em ;  and  so  referred  back  the  original  report  to 
^hout  alteration.  Since  when,  nothing  has  been 
3ndants  toward  the  satisfaction  of  the  plaintiffs' 
ars  further,  by  the  finding  of  the  jury,  that  the 
plaintiffs  have  been  actually  taken  possession  of 
ts,  and  appropriated  to  their  own  use,  and  in  con- 
>f,  the  plaintiffs  have  been  endamaged  in  the  sum 
*  which  no  compensation  whatever  has  been  mado 

ABT,  for  the  plaintiff  in  error,  made  the  following 

this  can  not  be  sustained  when  a  statutory  remedy 
ovil  V.  Giddings,  7  Ohio,  216,  pt  2 ;  Hickox  v,  Cleve- 
13;  Rhodes  t;.  Cleveland,  10  Ohio,  161;  Stowell  v. 
364. 

'  March  16,  1839,  under  which  these  proceedings 
stitutional.  Symonds  t).  Cincinnati,  14  Ohio,  147 ; 
inati,  lb.  541. 

mces  which  affect  this  case  conform  to  the  charter 
are  accordant  to  the  constitution  and  the  laws  of 

jdings  themselves  are  not  void,  but  are  conclusive 
ade  themselves  parties  thereto. 
&  CoRWiN  and  J.  A.  Pdqh,  for  the  defendants  in 
!te  points : 

y  provided  by  the  charter  in  cases  where  property 
•appropriated  to  public  use  is  cumulative  and  does 
irty  of  his  common  law  remedy, 
f  the  city  is  unconstitutional,  because  it  does  not 
juate  and  complete  remedy ;  because  it  does  not 
sion  which  will  enable  the  party  to  compel  corn- 
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pensatioo  in  money,  and  because  it  provides  that  property  shall 
be  condemned  and  vacated,  and  an  irremediable  injury  inflicted, 
as  a  condition  precedent  to  any  acts  done  to  compensate  for  the 
injury. 

3.  The  ordinance  of  the  city  council  is  unconstitutional  because 
the  remedy  is  inadequate  and  unjust;  because  it  leaves  the  person 
injured  at  last  with  simply  a  claim  upon  the  city;  because  it  post- 
pones the  right  of  a  party  to  resort  to  this  remedy;  and  because 
the  tribunal  constituted  under  this  ordinance  has  necessarily  an 
interest  adverse  to  these  parties. 

4.  The  ordinance  of  the  council  is  not  in  pursuance  of  the  char- 
tor ;  does  not  give  the  party  aggrieved  a  right  to  select  two  review- 
ers; and  unites  the  interest  of  the  parties  whose,  property  is  injured, 
with  the  interest  of  the  parties  assessed. 

6.  The  remedy  is  inadequate  and  incomplete,  the  only  provision 
for  payment  being  by  special  tax,  which  tax  is  paid  into  the  gen- 
eral treasury. 

6.  The  city  council  has  denied  to  the  party  aggrieved  that  rem- 
edy to  which  by  the  charter  he  is  entitled. 

7.  The  party  has  exhausted  his  remedy  without  obtaining  re- 
lief, and  is  compelled  to  resort  to  the  common  law  tribunals. 

In  support  of  these  propositions  they  submitted  the  following 
authorities : 

♦Baker  v.  City  of  Boston,  12  Pick.  193;  Stevens  t?.  Middle-  [186 
sex  Canal  Co.,  12  Mass.  468;  Perry  v.  Wilson,  7  Mass.  394;  Gar- 
dener V,  Village  of  Newburg,  2  Johns.  Ch.  168;  Bloodgood  v. 
Mohawk  and  Hudson  K.  R.  Co.,  18  Wend.  18;  Rogers  v.  Bradshaw, 
20  Johns.  744;  Jerome  v,  Ross,  7  Johns.  Ch.  343;  Wheelock  v. 
Pratt,  4  Wend.  650;  2  Kent's  Com.  389;  6  Ohio,  143;  Foote  v. 
City  of  Cincinnati,  11  Ohio,  409 ;  1  Com.  Dig.  447,  letter  (7;  1  Ch. 
PI.  144;  Reese  v.  Robinson,  2  Burr.  893;  1  Saund.  136,  n.  4;  Grit- 
tenden  v.  Wilson,  5  Cow.  165;  Scidmore  v.  Smith,  13  Johns.  322; 
Farmer's  Turnpike  v.  Coventry,  10  Jobns.  389 ;  Almy  v.  Harris,  5 
Johns.  175 ;  1  Kelloy,  536 ;  11  Pet.  638;  18  Pick.  501 ;  18  Wend. 
443;  4  Hill,  140;  5  Paige,  143  ;  3  Paige,  76 ;  2  Term,  385 ;  Fire 
Ins.  Co.  t;.  Wilson,  8  Pet.  291 ;  4  Hill,  381 ;  Wheat.  Selw.  1094; 
People  V.  Mayor,  10  Wend.  493;  8  Pet.  291 ;  7  Bng.  Com.  Jjaw, 
243;  14  lb.  241. 

BiECHARD,  C.  J.    Several  very  important  questions  have  been 
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in  this  case,  and  very  fully  argued ;  but,  in  onr  opiniont 
>  material  questions  are  decisive  of  the  controversy,  and 
lotice  these  only. 

t  in  importance  regards  the  construction  placed  by  the 
)i\  upon  section  2  of  the  act  to  amend  the  city  charter, 
arch  16,  1839.  By  this  section,  the  city  council  have 
>pen,  by  ordinance,  any  street,  and  to  condemn  any  real 
essary  for  that  purpose,  by  making  the  owners  compen- 
the  value  thereof,  or  for  the  damages  they  may  sustain 
and  to  make  any  ordinance  not  inconsistent  with  the 
ertain  ail  damages  and  benefits  that  may  accrue  to  the 
I  in  the  section,  etc.,  and  to  provide  for  a  final  adjustment 
sessment  and  collection  of  a  special  tax.  '*  Provided, 
ity  council  shall  provide  by  ordinance  for  the  review  of 
assessment  or  valuation,  or  any  part  ^thereof,  which  may 
luder  the  provisions  of  this  section  by  the  appointment 
beholders  on  the  part  of  the  city,  two  by  the  parties  ag- 
nd  the  fiflh  by  the  four  thus  appointed.*'  In  the  action 
p-  council,  this  proviso  has  been  so  construed  as  to  deny 
endants  in  error  their  right  of  selecting  two  of  the  free- 
act  as  a  part  of  the  board  of  review.  The  property  of 
9rsons  was  affected  by  the  improvement  in  question, 
ained  heavy  damages;  others  were  taxed  to  pay  the  dam- 
e  ordinance,  as  construed  by  the  city  council,  requires  all 
rested  to  unite  in  selecting  two  freeholders;  and  there- 
refused  and  omitted  to  place  before  the  board  the  two 
elected  by  defendants  to  act  in  their  behalf  in  reviewing 
mont  of  damages  returned  by  the  board  of  assessors. 
)t  think  this  was  in  accordance  with  the  spirit  of  the 
It  was  never  the  intention  of  the  legislature  to  authorize 
lation  of  their  property,  and  to  deny  them  the  right  to 
before  a  jury  of  their  coun  try  on  a  claim  for  damages, 
roviding  the  means  of  a  full  and  fair  investigation  before 
impartial  tribunal.  In  the  first  inf^tance,  the  charter  is 
as  to  permit  the  city  authorities  to  name  the  person  to 
lages;  and  by  that  assessment,  when  returned,  the  city 
be  bound.  It  should  be  final  upon  the  city,  for  it  is  the 
t  of  its  own  tribunal ;  but  the  aggrieved  property  holder 
no  means  be  compelled  to  abide  the  determination  of 
of  assessors  so  chosen.     He  ought  to  have  his  day  be- 
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1  a  matter  like  this,  ^ 
d  the  necessity  of  a  i 

ed  in  evidence  belo 
le  only  committee  of 
ttee  chosen — two  on 
ty  vote,  not  only  of 
lad  sustained  dama§ 
f  *all  those  whose  ] 
f  those  damages,  un 
)  fifth.  This  process 
lemned  property  pri 
rs,  and  placing  then 
•ested — those  who  e^ 
)8,  the  power  of  defe 

I  the  board  of  reviev 
erestSy  and  less  like! 
icil  would  have  selec 
se  and  a  summary  r 
^  it,  or  a  surer  meth 
id.    The  act  of  inco 

II  sustain  the  practic 
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Tiient,  a  board  for  each  claimant  that  asks  a  review,  and  whoso 
powers  and  duties  are  to  be  limited  to  an  investigation  of  the 
188]  merits  of  his  individual  claim,  *loaving  all  of  the  damages 
assessed  to  non -complain! nsf  property  holders  as  originally  as- 
sessed ;  and  all  the  special  taxes  required  for  the  payment  of  the 
aggregate  damages,  to  be  assessed  by  a  proceeding  necessarily 
distinct. 

The  only  other  question  which  we  have  considered  is,  whether 
this  action  can  be  maintained,  inasmuch  as  the  defendant  elected 
to  seek  the  redress  intended  to  be  secured  by  statute  in  the  first 
instance.  Had  the  statutory  provision  been  made  effectual  by 
proper  action  on  the  part  of  the  city  council,  we  should,  in  ac« 
cordance  with  prior  adjudication,  have  held  that  the  common-law 
remedy  was  superseded.  But  even  if  the  ordinance  would  bear 
a  construction  consistent  with  our  views  of  the  statute,  which  is 
doubtful,  it  received  from  its  framers  a  different  interpretation 
and  the  statutory  remedy  was  denied.  The  city,  then,  has  vio- 
lated the  authority  under  which  it  assumed  to  act,  has  disregarded 
the  terms  upon  which  this  special  power  was  granted,  and  is  a 
wrong-doer  from  the  beginning.  Having  disregarded  the  author- 
ity of  the  statute,  it  can  not  claim  the  protection  that  might 
otherwise  have  been  made  eifectaal. 

Judgment  affirmed. 


Thomas  Mawhoiu*er  and  others  v.  John  Armstrong  and  others. 

A  bill  in  chancery  will  not  lie  to  set  aside  a  sale  made  by  an  administrator, 
claiming  that  the  same  is  void  because  made  without  any  order  of  sale  of 
the  court  of  common  pleas ;  the  sale  in  such  case  being  void,  and  there 
being  adequate  remedy  at  law. 

This  is  a  bill  in  chancery,  reserved  in  Mercer  county. 

The  bill  states  that  William  A.  Huston,  the  father  of  com- 
plainants, died  intestate,  seized  of  real  estate  in  Mercer  and 
189]  *Shelby  counties,  which  descended  to  them  as  his  children 
and  only  heirs.  At  the  April  term,  1827,  of  the  common  pleas  of 
Mercer  county,  the  administrator  of  Huston*s  estate  filed  a  peti« 
tion  for  leave  to  sell  so  much  of  the  real  estate  as  might  be  re- 
^68 
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n  behalf  of  the  complainants;  whether,  admitting  the 
Ul  the  allegations  in  the  bill,  this  court  can  pronounce  a 
their  favor,  in  accordance  with  the  prayer,  either  for 
p  general  relief.  A  court  of  chancery  will  not  entertain 
on  where  there  is  plain,  adequate,  and  complete  remedy  at 
BS  this  bill  show  such  a  case?  It  avers  that  William  A. 
led  seized  and  possessed  of  said  lot  19,  and  that  the  same 
1  to  complainants  as  his  children  and  heirs  at  law;  that 
was  ever  given  to  them  of  the  filing  and  pendency  of 
3  original  or  supplemental  petition  of  the  administrator 
to  sell  the  real  estate  ;  that  this  lot  19  was  not  included 
med  in  either  of  the  petitions  for  the  sale  of  the  intes- 
ds.  Taking  these  allegations  of  the  bill  to  be  true,  it  is 
ain  that  the  court  of  common  pleas,  then  acting  as  a 
[)robate,  did  not  exercise  jurisdiction,  either  of  the  per- 
id.  The  sale  of  this  lot  19  was  of  course  void,  according 
mer  decisions  of  this  court ;  and  the  remedy  was  perfect 
jT  an  action  of  ejectment.  The  defendants  to  this  bill  now  t 
ecree  upon  the  principles  above  recognized.  The  dis- j 
i  the  case,  however,  has  turned  principally  upon  another  [ 
which  it  was  supposed  might  arise ;  and  that  is,  in  what 
ht  a  sale  is  to  be  viewed  to  a  person  who  *had  acted  as 
3  appraisers  of  the  property  ?  The  inquiry  has  also  been 
ether  the  principle  decided  in  the  case  of  Armstrong  v. 
Heirs,  8  Ohio,  552,  is  to  be  considered  as  correctly  set- 
rding  to  the  authorities ;  and  if  so,  whether  any  effecl  is 
sn  to  the  act  of  1841,  intended  to  make  valid  all  sales  of 
*ator6  to  appraisers,  where  no  actual  fraud  existed.  The 
ivever,  have  declined  entering,  at  this  time,  upon  the 
ion  of  any  of  these  matters,  because  the  complainant's 
Q  their  own  showing,  is  one  for  which  there  is  ample 
t  law,  and  for  that  reason  they  are  not  entitled  to  make 
eal  to  a  coqrt  of  equity.    The  bill  is  dismissed. 
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Edwin  Smith  and  Wipe  v.  Freeman  P.  Handy. 

If  a  married  woman  unite  with  her  husband  in  the  granting  part  of  a  deed 
conveying  his  land,  she  is  thereby  barred  of  her  right  of  dower,  as  against 
all  those  who  olaim  under  such  deed. 

This  is  a  bill  of  review,  reserved  in  Cdyahoga  coanty. 

The  bill  was  originally  filed  in  the  court  of  common  pleas  of 
that  county,  to  reverse  a  decree  of  that  court.  It  comes  into  this 
court  by  appeal  from  the  court  of  common  pleas,  where  it  was 
dismissed. 

The  facts  of  the  case,  so  far  as  is  necessary  for  a  proper  under- 
standing of  the  points  decided,  are  as  follows: 

On  February  6,  1843,  the  president,  directors,  and  company  of 
the  Commercial  Bank  of  Lake  Erie  filed  a  bill  in  chancery,  seek- 
ing, among  other  things,  to  obtain  a  decree  for  the  sale  of  certain 
mortgaged  premises,  in  the  bill  set  forth.  The  mortgage  deed, 
which  ia  the  foundation  of  this  proceeding,  purports  to  have  been 
executed  by  James  T.  Clarke,  John  W.  Willoy,  and  Laura  M. 
Willey,  his  wife,  *now  Laura  M.  Smith,  on  October  9, 1837.  [193 
It  commences  in  the  usual  form,  as  follows:  *'Know  ye,  that 
James  T.  Clarke,  and  John  W.  Willey,  and  Laura  M.  Willey,  wife 
of  said  J.  W.  Willey,  all  of  Cleveland,  Cuyahoga  county,  Ohio, 
for  the  consideration  of  850,000,  received  to  our  full  satisfaction 
of  the  president,  directors,  and  company  of  the  Commercial  Bank 
of  Lake  Erie,  do  give,  grant,  bargain,  sell,  and  confirm  unto  the  said 
president,  directors,  and  company  the  following  tracts  of  land,"  etc. 

Then  follows  a  description  of  sixteen  separate  parcels  of  land 
which  are  conveyed  by  the  deed.  Following  the  description  of 
the  lands  are  the  usual  covenants,  entered  into  by  James  T.  Clarke 
and  John  W.  Willey.  Mrs.  Willey  does  not  join  in  these  cove- 
nants. Nor  does  she  in  the  close  of  the  deed,  nor  in  any  part  of 
it,  expressly,  or  in  so  many  words,  release  or  relinquish  her  right 
of  dower. 

The  deed  is  subject  to  a  condition  that,  upon  the  payment  to 
the  complainants  of  a  debt  due  to  them  from  Clarke  and  Willey, 
amounting  to  $52,000,  it  shall  be  void. 

This  deed  is  signed  and  sealed  by  the  several  grantors,  and  was 
VOL.  XVI — 11  161 


Digitized  by  VjOOQIC 


1 


SUPREME  COURT  OP  OHIO. 


Smith  and  wife  v.  Handy. 


iged  before  a  notary  pablic.     The  form  of  this  acknowl- 
8  as  follows : 

"  Cleveland,  October  9, 1837. 
tate  of  Ohio,  Cayahoga  County  :  Personally  appeared 
Clarke,  John  "W.  Willey,  and  Laura  M.  Willey,  his  wife, 
owledt^ed  that  they  did  sign  and  seal  the  foregoing  in- 
and  that  the  same  is  their  free  act  and  deed.  I  further 
it  I  did  examine  the  said  Laura  M«  Willey,  separate  and 
I  her  husband,  and  did  then  and  there  make  known  to 
ntents  of  the  foregoing  instrument,  and  upon  that  ex- 
she  declared  that  she  did  voluntarily  sign,  seal,  and 
Ige  the  same,  and  that  she  was  satisfied  therewith." 
further  stated  in  the  bill,  that  there  were  judgment 
1  said  lands,  which  attached  prior  to  the  execution 
said  mortgage,  but  that  executions  upon  said  judgments 
)en  levied  within  one  year  from  the  date  of  the  rendi- 
3  same.  That  other  mortgages,  which  were  set  forth, 
were  executed  subsequent  to  the  date  of  complainants' 
covered  lands  which  were  not  embraced  in  said  mort- 
apon  which  said  prior  judgments  operated  as  liens.  It 
;ated  that  there  were  judgments  Junior  in  point  of  time 
'tgago  of  complainants,  and  the  other  mortgages  named, 
>  of  which  executions  have  been  taken  out  and  levied 
ions  of  the  land  covered  by  the  mortgages,  within  the 
the  rendition  of  those  judgments. 
yer  of  the  bill  was,  that  the  older  judgments  might  be 
om  the  lands  last  mortgaged,  and  that  the  lands  covered 
inants'  mortgage  might  be  sold  and  the  avails  applied 
^faction  of  the  debt  secured  by  that  mortgage, 
ime  of  filing  this  bill,  John  W.  Willey  was  dead.  James 
Laura  M.  Willey,  the  heirs  and  administrators  of  the 
W.  Willey,  the  judgment  creditors  of  Clarke  and  Willeyi 
iunior  mortgagees,  were  made  defendants.  Several  of 
idants  answered. 

ley,  in  her  answer,  admits  that  Clarke  and  Willey  were 
ae  of  the  lands  included  in  the  mortgage  at  the  date  of 
denies  that  she  ever  pretended  to  be,  or  was  in  fact 
)e  of  said  land,  or  any  part  thereof,  and  says  that,  prior 
th  of  her  husband,  she  had  no  estate  in  said  land; 
t  the  deed  bears  her  signature  and  seal,  bat  denies  that 
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•  made  known  to  her  by  the  officer  who  took 
,  or  by  any  other  person,  or  that  she  was 
ate  and  apart  from  her  hnsband  in  relation 
le  deed  ;  denies  that  she  ever  signed  and 
ring  or  releasing  to  complainants  her  right 
aforesaid,  or  that  she  has,  to  her  knowledge, 
y  she  can  be  barred  of  the  same  as  against 
d  she  prays  that  in  tho  farther  *pro-  [194 
er  interests  may  be  protected. 
P  this  case,  it  is  not  necessary  to  recapitnlate 

erra,  1844,  of  the  court  of  common  pleas,  the 
ing,  and  a  docree  was  made.  In  this  decree 
aount  due  upon  the  judgments  which  were 
lands,  the  execution  and  dates  of  the  junior 

0  in  the  bill,  that  there  was  due  upon  tho 
mplainants  the  sum   of  $62,891.74.     "The 

1  at  the  defendant,  Laura  M.  Willoy,  joined 
3  said  John  W.  Willey,  in  the  due  execution, 

delivery  of  said  mortgage  deed  to  the  com- 
ntention  of  conveying  her  dower  estate  in 
at  she  thereby  conveyed  her  right  of  dower 
)  conditions  of  said  mortgage  deed."  Where- 
d,  that  unless  the  said  James  T.  Clarke,  sur- 
niley,  should  within  twenty  days  pay  the 
to  the  elder  judgment  creditors,  and  to  the 
ds  included  in  the  several  mortgages  should 
that  the  avails  of  the  lands  included  in  the 
it  not  included  in  complainants'  mortgage, 
\  to  the  satisfaction  of  the  elder  judgments ; 
le  by  the  avails  of  said  sale  was  not  sufficient 
iudgments,  any  balance  which  might  remain 
f  the  avails  of  the  sale  of  tho  land  embraced 
tgage.  That  if  said  elder  judgments  should 
,e  of  the  lands  included  in  the  junior  mort- 
de  by  the  sale  of  the  land  embraced  in  com« 
should  be  paid  to  complainants,  and  if  any 
er  payment  of  complainants*  debt,  the  same 
I  to  court  to  await  its  further  order.  And  it 
bhat  all  the  remaining  defendants  should  be 
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perpetually  enjoined  from  setting  up  any  right  to  the 
in  accordance  with  the  decree. 

195]    *To  review  this  decree,  this  bill,  was  filed  b^ 
Willey,  on  March  18,  1845. 

The  errors  assigned  are,  first,  "that  said  decree  be 
eludes  the  complainant  in  review  from  all  right  or  tit 
in  or  to  said  mortgaged  premises,  whereas  it  appears, 
ord  and  decree,  that  she  did  not  expressly  release  h 
the  mortgaged  premises,  nor  did  she  join  with  her 
any  of  the  covenants  contained  in  the  said  mortgage 
"that  said  decree  is  erroneous  in  this,  that  the 
mercial  Bank  is  given  a  preference  thereby  ove 
creditors  of  the  said  John  W.  Willey,  who  recovered 
monts  before  the  execution  of  said  mortgage,  and  wh 
claim  in  said  land,  in  opposition  to  the  right  of  dower 
piainant." 

Freeman  P.  Handy,  as  trustee  of  the  Commercial  Bt 
made  defendant  to  this  bill  of  review. 

Since  the  cause  was  appealed  to  this  court,  Laura 
has  intermarried  with  Edwin  Smith,  and  at  the  last 
court  in  Cuyaho£:a  county,  he  was  made  a  party  comj 

E.  Wade  and  B.  White,  for  the  complainants  in  roi 

By  agreement  of  counsel,  the  only  question  raised 
is  the  right  of  the  complainant  to  dower  in  lands  clai 
answer  in  the  original  suit. 

On  October  9, 1837,  the  following  mortgasre  deed  wa 
"  Know  ye,  that  we,  James  T.  Clark,  John  W.  Willey, 
M.  Willey,  in  consideration,  etc.,  received  of  the  presit 
ors,  and  company  of  the  Commercial  Bank  of  Lake  B 
grant,  bargain,  sell,  and  confirm  unto  said  president, 
lowing  described  lands."  There  are  covenants  of  w 
seizin  by  Clark  and  John  W.  Willey;  but  the  name 
piainant  appears  only  as  above  in  the  granting  part  ( 
and  the  signs  and  seals.  The  acknowledgment  is  i 
form. 

196]  Is  she  barred  of  dower  by  the  laws  of  Ohio?  It 
too  often  repeated  where  the  common  law  prevails  t< 
sion  of  the  civil,  that  dower  is  equally  favored  with 
life.  Both  the  common  law  and  the  statutes  of  Ohi< 
interfered  in  the  alienation  of  the  right  of  dower,  nc 
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prevent  it,  hvA  to  take  care  that  it  be  the  free,  anbiascd  act  of  the 
wife.  This  is  right.  By  marriage,  the  identity  of  the  wife  is 
merged  in  that  of  the  husband,  while  her  property  and  her 
services  are  at  his  disposal.  Where  is  the  wrong  in  giving  her  a 
comfortable  support  from  the  estate  her  own  hands  have  helped 
accumulate,  although  a  grasping  creditor  insists  on  his  "pound  of* 
flesh?"  The  courts  of  this  state  always  have,  and,  we  believe, 
always  will  give  dower,  unless  prevented  by  some  stern  inflexible 
rule  of  law. 

Do  we  meet  such  a  rule  in  this  case  ? 

Our  legislature  has  always  recognized  the  estate  of  the  wife  in 
her  own  right,  and  her  right  of  dower,  as  separate  and  different 
interests,  and  has  pointed  out  a  distinct  mode  for  aliening  each; 
the  former  to  be  conveyed,  the  latter  to  be  released — relinquished 
speciflcully. 

The  first  statute  enabling  the  wife  to  convey  her  estate,  or  re- 
lease her  dower,  i«  that  of  1795.  And  here  it  is  worthy  of  remark, 
that  up  to  this  time,  the  wife  had  no  power  to  convey  any  interest 
in  land— she  was  left  where  the  common  law  left  her — powerless 
to  bind  herself  by  any  deed.  This  law  enacts,  "that  when  any 
husband  and  wife  shall  hereafter  incline  to  dispose  and  convey  the 
estate  of  the  toife,  or  her  right  of,  in,  or  to  any  lands,  tenements,  or 
hereditaments  whatsoever,  it  shall  and  may  be  lawful  to  and  for 
said  husband  and  wife,  to  make,  etc.,  any  grant,  bargain,  and  sale, 
lease,  release,  feoffment,  deed,  conveyance,  or  assurance  in  law 
whatsoever,  for  the  lands,"  etc.     1  Chase's  Stat.  187. 

It  further  provides  that  "the  wife  shall  be  examined  separate 
and  apart  from  her  husband,"  and  "  the  full  contents  of  such  deed 
or  conveyance  made  known"  to  her;  and  she  should  "declare 
that  she  did  voluntarily,  and. of  her  own  free  will  and  accord,  seal, 
and  as  her  act  and  deed,  deliver  said  *deed  or  conveyance,  [197 
without  any  coercion  or  compulsion  of  her  said  husband." 

In  this  law  we  find  provision  for  conveying  the  estate  of  the 
wife,  and  also  for  releasing  her  contingent  rights.  The  provision 
that  the  full  contents  of  the  deed  shall  be  made  known  to  her,  runs 
through  all  our  legislation  on  this  subject.  Why  this  clause,  if 
general  words  of  grant  will  divest  the  wife  as  well  of  her  own  es- 
tate as  of  any  contingent  interest  in  land?  Such  construction 
would  render  the  clause  of  no  effect ;  for  every  woman  would  know 
when  she  executed  any  deed  with  words  of  grant,  that  she  had 
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divested  herself  of  every  real  or  possible  interest  in  lands  so  con- 
veyed.  The  true  construction,  wo  apprehend,  requires  the  magis- 
trate examining  the  wife  to  say  to  her  :  **  These  words,  *  we  give, 
grant,  and  convey  the  following  lands,'  will  divest  you  of  an  es- 
tate in  your  right;  but  if  the  land  to  be  conveyed  is  your  hus- 
band's,  then  these  words  are  a  mere  assent  on  your  part  to  his 
conveyance  of  it  during  your  life,  while  the  words,  ^  I  release  and 
quitclaim  my  right  of  dower,'  will  bar  you  of  that  interest." 

The  above  statute  was  substantially  re-enacted  in  1805;  and 
that  of  1805  was  repealed  in  1818.  By  the  last  law,  it  was  enacted 
*Hhat  where  a  husband  and  wife  (she  being  eighteen  years  of 
age  or  upward),  shall,  within  this  state,  execute  any  deed,  mort- 
gage, or  other  instrument  of  writing  lor  the  conveyance  or  incum- 
brance of  the  estate  of  the  wife^  or  her  right  of  dower  to  any  lands," 
etc.  2  Chase's  Stat*  1041.  Hero  again  is  the  distinction  made 
between  the  estate  and  the  right  of  dower.  In  section  6  of  this  law, 
we  find  the  following  language:  "And  where  the  estate  of  the 
wife  is  to  be  conveyed^  or  a  relinquishment  of  dower  shall  be  re- 
quired to  lands,  etc.,  intended  to  be  conveyed  or  sold  by  power  of 
attorney,"  etc.  And  again  in  the  same  section,  such  power  of  at 
torney  shall  "  be  good  and  valid  in  law,  and  divest  the  wife  of  Aer 
estate  or  right  of  dower  to  the  lands,  etc.,  as  effectually  as  if  she  had 
signed  and  acknowledged  such  deed,  mortgage,  or  other  instru- 
198]  ment,  *of  writing,  and  had  (thereby)  conveyed  her  estate,  or 
relinquished  hor  right  of  dower  to  the  promises,"  Does  not  this 
clearly  show  that  the  legislature  of  that  day,  distinguished  be- 
tween the  estate  of  the  wife  and  her  dower  interest,  and  required 
the  former  to  be  conveyed  by  words  of  grant,  and  the  latter  to  be 
released  by  name?  And  this  is  in  accordance  with  the  usage  that 
has  always  prevailed  upon  the  Reserve.  We  have  examined  the 
records  of  Cuyahoga  county,  and  among  a  great  number  of  deeds 
executed  by  the  complainant  with  her  husband,  there  is  not  one, 
except  this  in  question,  which  does  not  contain  an  express  relin- 
quishment of  dower. 

Our  laws  have  conformed  to  this  usage,  which  may  have  taken 
its  rise  in  Now  England.  In  7  Mass.  14,  C.  J.  Parsons  says :  "  The 
usual  mode  by  which  a  wife  is  joined,  is  by  introducing  her  in  the 
close  of  the  deed,  as  expressly  relinquishing  all  claim  to  dower  in 
the  premises  sold."    So  also  says  Mr.  Justice  Story.    3  Mason,  348. 

The  statute  of  1818  was  repealed  by  that  of  February,  1820. 
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Let  us  now  ezamine  for  a  moment  the  law  relating  to  the 
dower. 

The  first  is  that  of  1804,  which  provides  that  "  the  widow  shall 
have  the  use  of.  one-th  ird  part  of  the  land,  etc.,  unless  she  shall 
have  joined  her  husband  in  the  conveyance."     1  Chase,  395. 

This  law  is  like  the  Mass.  Stat.  1783,  ch.  37,  sec.  5 — to  wit,  **  that 
the  widow  of  any  vendor  shall  be  entitled  to  dower,  unless  she 
shall  have  joined  her  husband  in  the  sale,  or  has  otherwise  law- 
fully barred  or  excluded  herself  from  dower."  Under  this  law,  it 
has  been  held  in  Massachusetts,  18  Pick.  9,  that  the  joining  of  the 
200],  wife  in  the  granting  part  of  the  *deed,  barred  her  of  dower. 
This  decision  under  their  statute  is  undoubtedly  right,  but  does 
not  apply  to  our  statute  of  1805,  and  certainly  not  to  our  subse- 
quent statutes.  We  should  always  recollect,  in  examining  Massa- 
chusetts' authorities,  that  she  has  no  law  for  the  separate  exami- 
nation and  acknowledgment  of  the  wife. 

The  law  of  1804  was  changed  in  1805,  and  it  was  then  pro- 
vided "that  the  widow  of  any  person  dying  intestate  or  other- 
wise, shall  be  endowed  of  one  full  equal  third  part  of  all  lands,  etc., 
to  which  she  shall  not  have  relinquished  Her  right  of  dower  by 
deed  duly  executed  and  acknowledged."  Hero,  again,  we  have 
the  manner  pointed  out  in  which  dower  is  to  be  aliened.  It  is  to 
be  relinquished  by  deed  duly  executed. 

But  in  1824,  the  legislature  went  a  step  further,  and  passed  our 
present  law,  which  provides  that  the  widow  shall  be  endowed  of 
one-third  of  all  the  husband's  lands,  and  also  of  one-third  of  all 
his  right  to  any  land  held  by  bond,  article,  lease,  or  other  evi- 
dence of  claim.  And  all  this  without  any  exception  as  contained 
in  the  laws  of  1804  and  1805. 

Under  these  existing  laws,  the  question  is  not,  did  the  com- 
plainant intend  to  convey  her  dower?  There  can  be  no  question 
of  intention.  It  is  a  bare  naked  question  of  power.  Has  she 
executed  such  a  relinquishment  of  dower  as  is  authorized  by  the 
laws  of  Ohio?  If  so,  she  is  barred;  if  not,  not  barred.  Lessee 
of  Good  V.  Zercher,  12  Ohio,  364. 

That  our  laws  require  the  release  of  dower  by  name,  has  also 
been  sustained  by  our  courts,  7  Ohio,  194,  pt.  1.  In  that  case 
Judge  Lane  says,  "unless  the  deed  contains  words  applicablo 
to  her  estate  and  evince  her  intention  to  convey  it,  it  is  the  deed 
of  the  husband  only." 
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By  the  decree  of  the  court  of  common  pleas,  the  widow  was 
barred  of  her  right  of  dower  in  all  the  lands  conveyed  by  the 
mortgage,  and  the  court  placed  their  decision  on  the  groand,  that 
the  mortgage  was  to  be  preferred  over  any  rights  which  the  sub- 
sequent judgment  creditors  could  acquire  over  the  senior  judg- 
ments. 

In  this  respect  we  contend  that  the  decree  is  erroneous.  Had 
there  been  no  junior  judgment,  enough  of  the  land  covered  by  the 
mortgage  must  have  been  sold  to  satisfy  those  senior  judgments, 
and  the  widow  would  be  entitled  to  dower  in  those  lands,  unless 
by  the  execution  of  the  mortgage,  she  transferred  that  right  to  the 
mortgagee. 

But  does  the  condition  of  the  junior  judgments,  and  the  negli- 
gence  of  the  senior  judgment  creditors  affect  the  widow's  right  of 
dower  in  lands  sold  upon  either  the  junior  or  senior  judgments,  or 
place  the  mortgagees  in  a  better  situation  than  they  would  have 
stood  had  no  such  junior  judgments  been  rendered?  There  seems 
to  us  no  good  reason  why  the  rights  of  the  mortgagees  may  not 
have  been  preserved,  and  the  liens  of  the  judgment  creditors  en- 
forced according  to  the  provisions  of  the  statute  regulating  judg- 
ments and  executions,  Swan's  Stat.  470,  sec.  23,  without  interfering 
with  the  widow's  right  of  dower  in  the  lands  sold  on  the  judg- 
ments. 

The  right  of  the  mortgagee  is  simply  not  to  have  all  the  lands 
not  required  to  satisfy  the  prior  judgments  sold,  discharged  of  the 
widow's  right  of  dower,  and  the  proceeds  applied  toward  the  sat- 
isfaction of  the  mortgage.  Beyond  this  he  can  legitimately  have 
no  claim.  This  right  can  not  be  affected  by  the  recovery  of  any 
judgnaont  against  the  mortgagor,  subsequent  to  the  mortgage. 
But  the  recovery  of  one  judgment  subsequent  to  another,  may  af- 
fect the  rights  of  the  prior  judgment  creditor.  By  neglecting  to 
take  out  execution  within  the  year,  and  levying  the  same  on  the 
land,  the  lien  of  the  first  judgment  is  postponed  to  the  younger, 
203]  *levying  the  first  execution.  The  statute  gives  this  effect 
to  the  last  levy,  but  does  not  extend  to  purchasers.  Norton  v. 
Beaver  et  al.,  5  Ohio,  175. 

The  mortgagee  can  not,  therefore,  take  advantage  of  the  neg- 
ligence of  their  prior  judgment  creditor,  under  this  section  of  the 
statute.    Now  if,  as  in  this  case,  the  older  judgment  creditors  neg- 
lect to  take  out  execution  within  the  year,  and  the  younger  judg« 
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:cept  thd  mortgagee,  remains  in  the  mortgagor.  It  is  an 
common  sense  to  say  that  the  mortgagor  in  possession  i& 
eal  owner.*'  Payment  of  the  mortgage  money  is  an  cx- 
[nent  of  the  mortgage,  and  such  payment  may  be  shown 
.  Ely  V.  McGuire,  2  Ohio,  221 ;  Phelps  t>.  Butler,  2  Ohio, 
jchcock  V.  Harrington,  6  Johns.  290;  Jackson  t;.  Hilliard, 
41 ;  Hill's  Lessee  v.  West,  8  Ohio,  222. 
)  paying  the  money  secured  by  mortgage,  reinvests  the 
B  in  the  mortgagor,  without  release  or  deed  of  convey- 
More  t;.  Barnet's  Lessee,  11  Ohio,  334.  Thus  the  judg- 
id  mortgage  are  but  consecutive  liens  on  the  land,  to  be 
in  a  court  of  equity,  according  to  their  legal  priorities. 
)rcing  liens  at  law,  courts  of  equity  are  in  general  gov- 
r  the  same  rule  of  decisions  as  courts  of  law,  with  ref- 
0  the  nature,  operation,  and  extent  of  such  liens."  2 
Sq.,  4  ed.  573,  sec.  1216.  The  extinguishment  of  any 
liens  would  merely  subject  the  land  to  those  remaining, 
ment  of  the  mortgage  would  have  extinguished  its  lien 
nd,  and  left  the  relations  of  the  junior  to  the  senior  judg- 
3d iters,  the  same  as  if  the  mortgage  had  not  been  exe- 
ted ;  and  there  is  no  reason, why  the  intervention  of  *the 
3  should  make  any  difference.  The  rights  of  judgment 
,  and  the  enforcements  of  their  liens,  will  be  such  in  this 
to  sustain  their  legal  rights,  but  in  such  a  way  as  not  to 
le  legal  rights  of  the  mortgagee. 

)Cond  objection  above  stated,  is  founded  in  this:  that,  as 
>r  judgment  creditor,  by  superior  diligence,  is  to  be  pre- 
the  senior;  so  the  mortgagee,  on  account  of  the  priority 
artgage  over  the  younger  judgment,  is  to  be  preferred  to 
lem — that  is,  the  younger  judgment  may,  by  force  of  stat- 
the  land  from  the  older,  and  the  mortgage  being  senior 
hunger  judgment,  may  take  these  spoils  from  him,  by  a 
eagle  and  fish-hawk  process.  This  is  an  unreasonable 
as  it  disturbs  the  settled  legal  rights  of  the  different  in- 
fers, and  is  directly  in  the  teeth  of  well-settled  equitable 
9.  Equity,  as  well  as  the  law,  favors  the  diligent;  but  if 
ine  advanced  in  the  objection  is  to  prevail,  it  takes  the 
diligence  from  him  who  has  earned  them,  and  bestows 
one  who  has  done  nothing  whatever  to  merit  the  favor  of 
;.    Besides,  if  the  mortgagee  has  an  equity  to  take  the 
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gagee?  "When  a  rule  of  the  common,  or  the  statute  law  is  di- 
rect, and  governs  the  case  with  all  its  ci rcnmstances,  or  the  par- 
ticular point,  a  court  of  equity  is  as  much  bound  by  it  as  a  court 
of  law,  and  can  as  little  justify  a  departure  from  it."  1  Story's 
Eq.,  4  ed.  72,  sec.  64;  Kemp  v.  Prior,  7  Ves.  Saran.  ed.  237,  250, 
The  statute  law  determines  the  rights  of  the  incumbrancers  in 
this  case,  in  all  their  circumstances;  but  the  decree  of  the  court 
below  is  contrary  to  the  statute,  and  consequently  erroneous. 
207]  *Admitting  the  reasoning  on  which  the  decree  of  the  com- 
mon pleas  was  based  to  be  unsound,  it  may  nevertheless  bo  in- 
sisted that  the  decision  was  right.  It  may  be  said,  perhaps,  that 
the  widow,  having  executed  the  mortgage,  is  estopped  from  set- 
ting up  a  claim  for  dower  in  any  part  of  the  mortgaged  premises, 
whether  the  claim  be  made  against  purchasers  under  the  judg- 
ments, or  under  the  mortgage. 

To  this  we  reply,  that  in  all  lands  sold  on  judgment  at  law,  the 
widow  of  the  deceased  judgment  debtor,  \6  prima  facie  entitled  to 
dower,  as  against  the  purchasers  under  such  judgments;  and  we 
do  not  perceive  on  what  principle  the  widow  is  to  be  estopped  by 
the  mortgage  from  making  such  claim.  If  the  purchaser  was 
not  a  party  to  the  mortgage,  he  could  not  be  estopped  by  any  of 
its  provisions,  and  consequently  it  can  not  be  used  by  him  as  an 
estoppel,  even  against  one  who  is  a  party  to  it.  Estoppels  must 
be  mutual  to  be  binding.  Only  parties  or  privies  are  bound  by, 
or  can  take  advantage  of  an  estoppel,  unless  it  be  by  record.  2 
Hilliard's  Abr.  400,  sec.  90;  Carver  v.  Jackson,  4  Pet.  1,  83; 
Braintree  ti.  Hingham,  17  Mass.  432. 

Estoppels  are  not  more  favored  in  equity  than  at  law.  Tho 
widow  is  not  estopped  to  claim  her  dower  against  tho  purchaser 
under  the  judgment. 

But  farther,  may  not  the  mortgagee  in  equity  have  the  dower 
interest,  which  has  been  released  to  him  by  the  mortgage,  appro- 
priated to  the  payment  of  the  mortgage  money  ?  Will  not  equity^ 
as  against  the  purchasers  under  the  judgment  and  the  widow, 
order  the  dower  interest  in  such  lands  to  be  sold  for  the  benefit 
of  the  mortgagee?  The  widow  has  released  to  the  mortgagee  her 
right  in  the  entire  premises^  and  it  may  be  asked,  why  ho  may  not 
appropriate  that  right  to  himself,  as  well  in  the  lands  sold  to 
satisfy  tho  judgment,  as  in  those  sold  to  satisfy  the  mortgage. 

To  these  questions  it  may  be  answered  that  her  release  to  the 
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mortgagee  was  only  to  bim  in  his  capacity  of  mor^^a^^d,  and  could 
not  extingaish  her  right  of  dower,  in  any  greater  portion  of  the 
mortgaged  premiscB,  than  the  mortgagee  *could  by  law  [208 
appropriate  to  the  payment  of  bis  mortgage.  That  is,  the  release 
of  dower  by  the  wife  could  not  be  made  operative  beyond  the 
grant  of  the  husband.  But  the  release  of  dower  would  only  ex- 
tinguish the  widow's  right  against  the  mortgagee.  It  conveyed  no 
interest  to  him.  She  had  no  interest  to  convey,  and  could 
convey  none.  She  had  but  a  mere  contingent  right  in  action, 
not  an  interest.  This  mere  contingent  right  of  the  widow  she  can 
not  grant.  "  The  right  of  dower  is  a  right  existing  in  action  only ; 
it  can  not  be  so  aliened  As  to  enable  the  grantee  to  bring  an  action 
in  his  own  name ;  2^  feme  covert,  or  a  widow,  may  release  her  claim 
to  dower,  so  as  to  bar  her ;  but  she  can  invest  no  other  person 
with  the  right  to  maintain  an  action  for  it/'  Jackson  v,  Clowes,  17 
Johns.  166, 168 ;  Douglas  i;.  McCoy,  6  Ohio,  522;  4  Kent's  Com.  61. 

If  the  above  be  law,  it  follows  that  the  release  of  dower  in  the 
mortgage  is  operative  only  to  extinguish  the  widow's  right  of 
dower  in  the  land  held  by  the  mortgage,  and  not  to  convey  or 
transfer  to  the  mortgagee  the  dower  interest  in  the  lands  appro- 
priated by  prior  incumbrancers,  strangers  to  the  mortgage. 

li  the  release  of  dower  in  the  mortgage,  operated  to  convey  a 
subsisting  legal  interest  in  the  land  (and  dower  is  most  emphati- 
cally a  legal  interest)  to  the  mortgagee,  then  he  might  bring  eject- 
ment for  such  interest  against  the  purchasers  under  judgments. 
But  this  he  most  unquestionably  can  not  do,  as  the  above  author- 
ities abundantly  show.  See  also  1  Hillard's  Abr.  87,  sec.  1 ;  Cox 
V.  Jagguetel,  2  Cow.  638. 

"A  widow,  or  s^feme  covert,  may  release  her  claim  to  dower  so 
as  to  bar  herself,  but  she  can  invest  no  other  person  with  the  right 
to  maintain  an  action  for  it,  until  it  has  been  assigned."  Jackson 
V.  Aspell,  Johns.  410;  1  Cruise's  Dig.  159,  sec.  2. 

These  cases  show  conclusively  that,  at  law,  no  action  can  be 
maintained  for  this  dower  interest  by  the  mortgagee,  against  the 
parchasera-  under  the  judgments,  nor  against  the  ^widow  [309 
berself,  and  it  only  remains  to  show  that  the  mortgagee  has  no  re- 
lief in  such  case  in  equity.  The  oases  of  Carr  v.  Williams  et  ux., 
10  Ohio,  305;  Martin  v.  Dwelly,  6  Wend.  9;  Butler  &  Atwater  v. 
Backingham,  5  Conn.  492;  and  numerous  other  cases,  show  that 
there  is  no  relief  in  equity,  against  a  dowress  on  a  deed  imperfectly 
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I  by  her,  or  on  any  contract  by  which  she  agrees  to  con- 
ds  either  jointly  with  or  separately  from  her  husband. 
3t  to  dower  is  considered  eqnally,  and  perhaps  more  meri- 
han  that  of  a  bona  fide  purchaser.  It  is  likewise  a  strictly 
,im,  of  which  she  can  not  be  deprived  but  by  strict  com- 
with  the  statutes  framed  for  that  purpose.  In  case  of 
equity  follows  the  law,  and  does  not  extend  the  remedies  of 
igainst  the  dowress  beyond  the  rules  of  law.  ^^In  general, 
)llows  the  law  in  cases  oj  dower,  and  the  parties  stand  on 
;al  rights,  and  nothing  will  be  effectual  as  a  bar  of  dower 
|r,  which  would  not  bo  such  at  law,  unless  there  be  fraud, 
counter  equity  against  the  widow's  claim."  It  is  believed 
only  instance  wherein  equity  does  not  follow  the  law  in 
of  dower,  is  in  not  giving  to  the  widow  dower  in  a  trust 

^er  is  highly  favored  in  equity,  and  the  right  which  the 
has  to  her  dower  is  not  only  a  legal  right,  and  so  adjudged 
but  it  is  also  a  moral  right,  to  be  provided  for  and  be 
led  out  of  her  husband's  estate.  She  is,  therefore,  in  the 
he  law,  and  the  favorite  of  the  law ;  and,  upon  this  moral 
ho  law  of  England  founded  as  to  the  right  of  dower."  1 
Eq.,  4  ed.,  637,  sec.  629;  Dudley  &  Ward  v.  Dudley,  Prec- 
44. 

y,  therefore,  will  not  deprive  her  of  her  legal  right,  in  favor 
me  who  can  not  claim  it  by  law.  This  the  mortgagee 
case  can  not  do,  as  we  have  before  shown,  and  hence  be 
clief  in  equity.  But  the  dowress  is  more  favored  in  equity 
onafide  purchaser.  She  may  maintain  a  bill  in  equity  for 
ery  against  such  purchaser,  which  no  other  person  can  do, 
ilcss  he  stand  on  *as  high  ground  as  the  dowress,  to  wit, 
legal  title."  Such  bill  can  not  be  maintained  against  any 
m  a  mere  equitable  title.  1  Story's  Eq.  643,  sec.  630 ;  Will- 
Lamb,  3  Brown's  Ch.  221 ;  Collins  v.  Archer,  4  Eng.  Ch. 
28. 
is,  therefore,  in  this  case  neither  equity  nor  law,  in  favor 
nortgagee,  against  the  widow,  as  to  the  lands  sold  under 
mcnts.  As  complainant,  he  has  no  claim  or  right  which 
enforce  against  the  widow,  or  those  who  claim  as  pur- 
under  the  judgments.  The  dower  is  a  legal  claim.  It  is 
equity  of  the  highest  nature;  it  is  prior  in  time  to  the  rights 
'6 
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of  the  mortgagee.  The  mortgagee  in  the  court  below  was  com- 
plainant, seeking  to  obtain  the  widow's  dower  in  land  withoat  any 
conveyance  known  to  or  recognized  by  law.  The  widow  was  de- 
fendant resisting  this  attempt,  not  seeking  for  the  assignment  of 
dower,  and  the  legal  and  equitable  conclusion  to  be  drawn  from 
the  relations  of  all  the  parties  is  inevitable,  that  the  decree  of  the 
court  below  was  erroneous  so  far  as  it  barred  the  widow  of  her 
right  of  dower  in  the  lands  sold  to  satisfy  those  judgments  at  law, 
to  the  full  amount  of  the  judgments  prior  to  the  mortgage. 

P.  Odlin  and  R.  P.  Spalding  also  submitted  arguments  for  the 
complainants. 

H.  FooTB  and  R.  Hitchcock,  for  the  defendant  in  review : 

The  object  of  this  bill  is  to  determine  the  right  of  dower  of  tbe 
complainant,  in  certain  lands  mortgaged  by  her  husband,  John 
W.  Willey,  in  his  lifetime,  to  the  Commercial  Bank  of  Lake  Erie. 
And  the  principal,  if  not  the  only  question  in  the  case  of  any 
practical  importance  to  the  defendant  is,  whether  the  complain- 
ant, by  joining  in  the  deed  in  the  manner  she  did,  subjected  her 
dower  right  to  the  payment  of  the  mortgage. 

The  mortgage  deed,  so  far  as  this  inquiry  is  concerned,  is 
♦as  follows  :  **  Know  ye,  that  we,  James  T.  Clarke,  John  W.  [211 
Willey,  and  Laura  M.  Willey,  for  the  consideration  of  $50,000,  re- 
ceived, etc.,  do  give^  grant,  bargain,  sell,  and  confirm  unto  the 
president,  directors,  and  company  of  the  Commercial  Bank  of 
Lake  Erie,  etc.,  the  following  tracts  or  lots  of  land,  etc.  To  have 
and  to. hold  the  above  granted  and  bargained  premises,  with  the 
appurtenances  thereof,  unto  the  said  president,  directors,  and 
company,"  etc.  Then  Ibllow  the  usual  covenants  of  warranty  and 
seizin,  on  the  part  of  James  T.  Clarke  and  John  W.  Willey.  But 
the  deed  contains  no  express  warranty  on  the  part  of  Mrs.  Willey, 
and  no  clause  releasing  dower  by  name.  The  execution,  attesta- 
tion, and  acknowledgment  are  in  due  form. 

The  court  of  common  pleas  decided  that  the  complainant's  right 
of  dower  in  the  mortgaged  premises  was  by  this  deed  barred,  so 
far  as  necessary  for  the  purpose  of  paying  ofF  this  mortgage. 

Is  this  decision  right?  There  can  be  no  doubt,  in  point  of  fhct, 
that  Mrs.  Willey  joined  in  the  deed  for  the  purpose  of  subjecting 
her  right  of  dower  to  the  payment  of  the  mortgage,  or  rather  of 
disincumbering  the  estate  of  her  husband  of  that  right,  for  the 
benefit  of  the  mortgagees.  If,  as  she  states  in  her  answer  to  the 
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original  bill  of  the  Commercial  Bank  of  Lake  Brie,  she  had  no  in- 
terest in  the  lands  except  her  dower  right,  no  sufficient  reason  ap- 
pears for  her  joining  in  the  deed,  nnleRS  her  intention  was  to  release 
her  right  of  dower.  And  it  may  be  remarked  that  she  does  not 
pretend  in  her  answer,  that  she  had  no  intention  of  releasing  that 
right.  We  are  justified  in  saying,  therefore,  that  by  joining  in  the 
deed  she  did,  in  fact,  intend  to  relinquish  her  dower  subject  to  the 
Qonditions  of  the  mortgage. 

Is  the  deed  sufficient  in  point  of  law  to  carry  into  effect  that  in- 
tention ?  No  question  is  made  as  to  the  formal  execution  of  the 
instrument.  The  signing,  sealing,  attestation,  and  acknowledg- 
ment are  all  in  strict  accordance  with  the  statute.  But  it  is  con- 
tended that  the  deed  does  not  contain  the  proper  and  necessary 
212]  words  of  grant  or  release  on  the  *part  of  Mrs.  Willey  to 
extinguish  or  bar  her  right  of  dower.     And  this  is  the  question. 

Dower  is  said  to  be  one  of  the  favorites  of  the  common  law.  It 
is  no  less  a  favorite  of  the  statutes  of  Ohio.  There  is,  however, 
nothing  peculiar  in  the  right  of  dower,  to  prevent  its  being  operated 
upon  by  such  words  of  conveyance  or  release  as  will  operate  upon 
other  contingent  rights  to  real  estate.  The  right  of  dower  of  a 
married  woman  is  nothing  more  nor  less  than  a  contingent  right 
to  a  freehold  estate  in  the  real  property  of  her  husband.  Up  to 
the  time  of  her  husband's  death  it  continues  to  be  a  mere  contin- 
gent right.  Upon  his  death,  the  right,  if  it  exist  at  all,  becomes 
a  vested  or  absolute  right.  But  it  is  not,  then,  an  estate ;  and  can 
not  become  such,  until  it  is  legally  assigned.  It  was  once  held 
that  the  contingent  right  of  dower  of  a  feme  covert  was  a  mere 
possibility  which  could  not  be  conveyed  by  fine.  Lam  pet's  case, 
10  Rep.  50. 

But  that  motion  was  abandoned  long  ago,  and  it  is  now  univer- 
sally held  that  such  a  contingent  right  is  something  more  than  a 
mere  possibility;  that  is,  a  right  or  interest  in  the  landy  defeasible 
indeed,  but  still  a  present  right  that  may  be  the  subject  of  convey- 
ance. It  is  true  the  common -law  mode  of  conveying  or  releasing 
this  right  is  not  by  deed  as  in  the  case  with  most,  if  not  all,  other 
contingent  rights  in  land.  But  this  difference  does  not  arise  from 
any  essential  difference  in  the  nature  of  the  rights,  but  from  the 
disability  of  the  persons  entitled  to  a  contingent  right  of  dower. 
And  this  difference  regards  only  the  formal  mode  of  transmitting 
the  right,  and  not  its  transmissibility.    I  suppose,  then,  it  may  be 
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ords  of  grant  or  release  in  a  deed,  which 
pass  any  other  contingent  right  in  land, 
iesignating  the  right,  would  be  sufficient, 
eaignation,  to  pass  the  right  of  dower, 
rule  that  all  deeds  shall  operate  according 
irties,  if  by  law,  they  may ;  and  if  they  can 
m,  they  shall  operate  *in  that  which  [213 
the  intention  of  the  parties.  Shep.  Touch. 
;  Jackson  v.  Blodget.  16  Johns.  172.  A  re- 
^rant  of  the  reversion.    Goodtitle  v.  Bailey, 

^nstrued  to  be  a  bargain  and  sale,  or  any 
ce  by  whic&  the  estate  may  pass.    Pray  v. 

kte  as  a  substantive  grant  when  it  is  made 
►rsion  or  remainder.  2  Pros.  Con  v.  332, 429. 
operate  as  a  lease  and  release,  which  can 
manner,  may  operate  as  a  covenant  to  stand 

to  operate  as  a  bargain  and  sale  may  bo 
confirmation.    Osborn  v.  Churchman,  Cro. 

lease  and  release  may  operate  as  a  grant 
ahall  V.  Frank,  Gilb.  143. 
II,  says:  "In  some  case,  this  verb  dedi  or 
the  same  effect  in  substance,  and  shall  inure 
this  verb  confinnavu  As  if  I  be  disseized 
d  I  make  such  a  deed  sciant  prasentes,  etc., 
nzor,  etc.,  or  quod  concessi  to  the  said  dis- 
tc,  and  I  deliver  only  the  deed  to  him  with- 
n  of  the  land,  this  is  a  good  confirmation, 
as  if  there  had  been  in  this  deed  this  verb 

y  upon  this  section,  Lord  Coke  remarks; 
rved  that  some  words  are  large  and  have  a 
>me  have  a  proper  and  particular  applica- 
^  may  contain  the  latter ;  as  dedi  or  concessi 
,nt,  a  feoffment,  a  gift,  a  lease,  a  release,  a 
ider,  etc.  And  it  is  in  the  election  of  the 
:h  of  these  purposes  he  will." 
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e  to  whom  such  a  deed  comprehcDdiDg  dedi,  etc.,  ig 
ido,  may  plead  as  a  grant,  as  a  roloase,  or  as  a  confirma. 
is  election.     2  T.  Coke,  610. 

in  his  Digest,  tit.  32,  ch.  19,  sec.  39,  says:  "All  modern 
tain  in  the  granting  part  a  great  number  of  the  most 
technical  words ;  thns,  in  a  release,  the  words  *  grant,  bar- 
release,  and  confirm,'  are  always  nsed  ;  because  if  the 
ce  should  not  happen  to  be  good  as  a  release,  it  may 
3  a  grant,  a  bargain  and  sale,  or  a  confirmation.'*     4  Cru. 

case  of  the  Lessee  of  Foster  v.  Denison,  9  Ohio,  121,  the 
a  deed  may  be  held  to  operate  in  any  former  of  convey- 
will  carry  into  execution  the  lawful  objects  of  the  makers, 
the  form  be  feoffment,  grant,  bargain  and  sale,  or  release, 
may  inure  as  either. 

deed  in  question,  we  have  the  words  "give,  grant,  bar- 
and  confirm."  The  words  "give  and  grant "  are  large  and 
neral  extent,  and  contain  a  lease,  release,  etc.  We  have 
30,  in  which  the  husband  grants  his  lands  in  fee,  and  the 
B  in  the  deed  and  confirms  the  granted  promises  to  tho 
n  the  precise  technical  language  of  a  deed  of  confirma- 
ase  in  which  the  husband  grants  his  lands  in  fee,  and 
oins  in  tho  deed  and  releases  the  granted  premises  to  the 
y  words  as  effectual  as  the  word  releaie  itself;  and  is  it 
1  that  in  opposition  to  her  deed  of  release  and  eonfirma- 
ven,  she  is  entitled  to  dower  in  the  granted  premises? 
nay  be  said,  tho  deed  does  not  designate  dower  by  name, 
afore  the  right  of  dower  is  not  operated  upon  by  it.  It 
it  the  deed  does  not  designate  dower  by  name ;  but  it  is  not 
the  deed  is  inoperative  as  to  the  right  of  dower  for  that 
The  rule  is  not  that  to  bar  or  extinguish  a  right  of  dower 
it  must  be  conveyed  or  released  by  that  name,  but  it  is 
ife  must  join  in  the  deed  in  such  a  way  that  the  intention  to 
r  dower  shall  be  manifest  upon  a  fair  construction  6f  the 
ised  by  her.  It  is  believed  that  no  case  can  be  found  in 
ch  it  has  *been  held,  or  even  intimated  by  any  rospecta- 
ial  tribunal,  that  dower  can  not  be  released,  except  by 
e.  But  tho  contrary  has  been  expressly  decided, 
land  the  wife  is  barred  of  her  dower  by  joining  with  her 
in  a  conveyance  by  fine.     There,  if  the  husband  sell  his 


Digitized  by  VjOOQIC 


DECEMBER  TERM,  1847.  216 

Smith  and  wife  v.  Handy. 

»nd  his  wife  join  in  levying  a  fine  sur  cognizance  de 
3tc.,  it  will  bar  her  right  of  dower;  and  the  reason 
.hero  could  be  no  other  reason  for  her  concurrence 
than  to  destroy  such  right,  since  she  had  no 
in  the  property,  and  the  method  adopted  for  tho 
afficient.    Shep.  Touch.  46 ;  10  Rep.  50 ;  1  Rop.  on 

[)f  levying  this  fine  by  husband  and  wife  in  order  to 
no  mention  of  dower  by  name  is  ever  made.  This 
n  2  Bl.  Com.  App.  448. 

t  of  covenant  founded  on  a  supposed  agreement  of 
convey  the  land  ? 
}e  to  agree. 

>rd  wherein  the  husband  and  wife  acknowledge  the 
rjght  of  the  complainant,  as  those  which  the  com- 
*  the  gifl  of  the  husband  and  wife,  and  those  they 
md  quitted  claim  from  them  and  their  heirs  to  the 
nd  his  heirs.  The  wife  is  privately  examined 
)e8  it  willingly  and  freely,  or  by  compulsion  of  her 
)se  things  constitute  the  essential  parts  of  the  fine, 
ived  by  the  note  and  the  foot  or  conclusion,  which 
3te  in  form. 

lis  form  no  person  could  tell  whether  the  obj<)ct  of 
fe  in  it,  was  to  bar  her  dower  or  to  bar  her  of  some 
jted  or  contingent,  she  might  have  in  the  land.  Yet 
ation  of  this  fine,  in  England,  in  case  of  a  woman 
ingent  right  of  dower,  is  to  bar  her  of  that  right, 
lusion  is  made  to  that  particular  right  in  the  con- 

n  his  Digest,  says  it  has  been  fully  established  that 
I  wife  join  in  levying  a  fine  of  the  *husband*8  [316 
iger,  tho  wife  will  be  thereby  barred  of  her  dower  out 
)mpri8ed  in  the  fine,  for  the  reason  that  she  having 
lands  in  her  own  right,  her  joining  with  her  bus- 
of  them,  could  be  for  no  other  purpose  than  that 
claim  of  dower.  5  Cru.  Dig.  134. 
down,  that  if  husband  and  wife  levy  a  fine  of  his 
to  charge  the  same  with  the  payment  of  a  rent,  or 
Q  of  years,  reserving  a  rent  to  the  husband  and  his 
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iower  will  be  barred  ao  far  as  to  be  subject  to  the  rent 
Q.     1  Rop.  on  Prop.  529. 

rfeetly  clear,  therefore,  that  by  the  common  law  which 
er,  it  is  not  necessary  in  an  alienation  by  husband  and 
gignate  her  right  of  dower  by  name,  in  order  to  extin- 
ir  that  right. 

Tnited  States,  the  ordinary  mode  of  barring  or  releasing 
>f  dower,  is  to  join  the  wife  with  her  husband  in  a  deed 
Is  to  be  released  from  her  dower — instead  of  the  pro- 
ving a  fine.  In  most,  if  not  all  of  the  states,  the  mode 
)d  by  legislative  provisions  prescribing  the  particular 
necessary  in  the  execution  of  the  deed,  in  order  to  bind 
But  in  no  state  has  there  been  any  legislation  to  the 
the  right  of  dower  must  be  designated  by  that  name  in 
n  order  to  its  being  barred  thereby.  Yarious  decisions 
made,  both  in  our  own  courts  and  those  of  other  states, 
ubject  of  the  requisites  to  an  effectual  relinquishment 
y  deed.  A  glance  at  these  decisions  will  show  that  in 
ich  doctrine  has  ever  been  advanced  as  that  dower  can 
red  by  deed  unless  designated  by  that  name  in  the  deed, 
er  V.  Sherer,  7  Mass.  14,  no  question  of  dower  was  made, 
uestion  was  as  to  the  validity  of  a  deed  executed  by  a 
Oman  without  her  husband,  or  as  attorney  of  her  hus- 
lot  in  his  name.  Parsons,  C.  J.,  after  remarking  that  in 
etts,  a  widow  not  barred  of  dower  by  jointure  or  by 
ag  with  the  husband  in  *a  sale  of  his  lands,  is  entitled 
lays  :  "  The  usual  mode  by  which  a  wife  is  joined,  is  by 
g  her  in  the  close  of  the  deed  as  expressly  relinquish- 
ims  to  dower  in  the  premises  sold,  and  by  her  executing 
nth  her  husband.'^  Nothin<r  is  clearer  than  that  this  in- 
jmark  of  the  judge,  taking  it  to  be  strictly  correct,  is  no 
for  the  position  that  dower  can  not  be  released  except 
me. 

9  of  Catlin  v.  Ware,  9  Mass.  218,  as  to  this  point,  only 
It  if  to  a  conveyance  by  the  husband  the  wife  affixes  her 
xnd  seal,  her  name  not  being  otherwise  mentioned  in 
ihe  does  not  thereby  bar  herself  of  her  right  of  dower, 
say,  "A  deed  can  not  bind  a  party  sealing  it,  unless  it 
>rds  expressive  of  an  intention  to  bo  bound."  And  it 
30  there  were  no  words  in  the  deed  which  could  be  con- 


Digitized  by  VjOOQIC 


DECEMBER  TERM,  1847.  218 

Smith  and  wife  o.  Handy. 

5,  expressing  or  implying  an  intention  to  re- 
the  lands,  that  she  was  held  not  to  be  barred. 
T  Other  right  or  estate  in  the  lands,  that  deed 
)ctod  it. 

•tiss,  13  Mass.  223,  the  wife  joined  in  the  con- 
only,  and  signed  and  sealed  it  with  her  bas- 
er was  held  not  to  be  barred.  The  court  said  • 
leclaration  for  what  reason  she  executed  it;" 
)bvious  that  as  the  words  of  grant  and  release 
Dt  her  wordSy  she  could  not  be  barred  by  them. 
5n  was  made  by  Judge  Story  in  the  case  of 
son  and  Brimfield  Manufacturing  Company,  3 

se  cases  did  the  question  arise  as  to  the  noces- 
dower  by  name,  and  of  course  it  was  not  do- 
om; but  it  is  fairly  to  be  inferred  from  them 
^rant  or  release  in  the  deed  which  can  bo  con- 
is  of  the  wife,  and  are  sufficient  to  pass  a  right 
lie  right  of  dower. 

Thatcher  v.  Howland,  2  Met.  41,  it  was  [218 
ance  by  a  widow  before  any  assignment  of  her 
'8  of  the  grantee  of  her  husband,  of  "all  her 
nd  to  a  certain  estate,'*  being  the  same  granted 
i  his  lifetime,  barred  her  of  her  dower  in  the 
my  words  designating  dower  by  name.  Now  a 
ring  the  life  of  the  husband  differs  from  the 
is  death  and  before  assignment,  only  in  this— 
case  it  is  an  absolute,  in  the  former  a  con- 
both  cases  it  is  only  a  right,  not  capable  of 
a  substantive  estate.  But  after  the  death  of 
'ight  may  be  barred  by  deed  without  calling  it 
n  the  deed.  Why,  then,  may  not  this  bo  done 
isband  by  joining  him  in  a  deed  in  the  form  pre- 
ute? 

t)e  done  was  expressly  determined  in  the  case 
ler,  18  Pick.  9.  In  this  case  the  husband  own- 
md  the  wife  one-fourth  of  certain  premises  in 
joined  in  a  deed  to  the  city,  using  the  words, 
grant,  sell,  and  convey  unto  the  said  city  of 
tie,  and  interest  which  we  have  in  and  to  the 
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from  what  it  is  in  Massachasetts. 
OD  this  subject,  the  court  say,  in  the  ca 
Heirs:  "The  mode  of  destroying  dc 
usage,  is  by  the  wife  joining  with  the 
ing  words  calculated  to  operate  on  he 
the  deed  contain  words  applicable  U 
intention  to  convey  it,  it  is  the  dee 
Ohio,  ld4.  And  as  authority  for  this 
cases  above  cited  *froin  Massachusett 
plainly  intimating  thereby  that  the 
Ohio,  on  this  point,  is  the  same. 
Heirs,  the  wife  was  named  in  the  cot 
one  of  the  parties,  and  also  in  the  con 
ing  part  or  the  covenants.  She  did 
words  of  conveyance  were  not  her  to 
no  intention  on  her  part  to  convey  o 
rightly  held  that  as  she  had  joined  ii 
rights,  she  was  not  barred  of  her  doi;^ 

The  case  of  the  Lessee  of  Foster 
cided  that  a  deed  executed  by  a  marr 
she  had  a  vested  remainder  in  one*ei^ 
of  dower  in  three*eighths,  containing 
her,  and  only  mentioning  her  name  in 
ing  her  dower,  operates  on  her  dower 
remainder. 

This  case  determines  nothing  as  to 
dower  by  name  in  order  to  bar  it. 

The  cases  of  Brown  t^.  Farran,  3  01 
nell,  6  Ohio,  358,  relate  solely  to  the  s 
of  acknowledgment  by  the  wife,  no  q 
feet  of  the  language  used  in  the  deedt 

The  cases  of  Good  i;.  Zerchor,  12 
Cummins,  13  Ohio,  116,  also  relate  t( 
tificates  of  acknowledgment,  with  t 
validity  of  the  curative  act  pf  Marcl 
mated  as  to  what  words  are  necessar 
of  dower. 

In  the  case  of  Meddock  v.  Williame 
A  certificate  of  acknowledgment  statin, 
according  to  law^  is  defective,  and  that 
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particular  is  no  bar  to  dower.  Tho  certificate  in  that  case  was 
bad  in  another  particular,  which  raised  the  question  as  to  the 
effect  of  the  curative  act  of  March  9,  1835.  And  it  has  been  said 
that  tbe  judge  who  gave  the  opinion  of  the  court  in  that  case,  by 
221]  remarking,  as  *he  did,  that  the  deed  then  in  question  would 
have  been  no  bar  to  dower,  even  if  the  curative  act  were  valid, 
has  given  his  sanction  to  the  doctrine,  that  the  right  of  dower 
is  not  barred  by  deed,  unless  it  is  designated  by  that  name  in 
the  deed.    But  nothing  can  be  more  unfounded  than  this  remark. 

It  does  not  appear  that  the  question  was  made  in  the  case.  The 
report  pays,  "  the  only  question  is  whether  this  acknowledgment 
of  the  deed  is  sufficient  under  the  statute  to  pass  the  interest  of 
Bachel  Meddock  in  the  premises  described  in  the  bill."  The 
counsel  for  the  defendants  made  no  such  question.  They  say,  **  we 
suppose  there  can  be  no  question  as  to  the  validity  of  the  deed  to 
bar  tho  dower  of  the  petitioner  if  the  acknowledgment  by  her  is 
sufficient  under  the  statute.**  The  dower  was  claimed  to  be  barred 
by  a  deed  executed  by  the  complainant  and  her  husband  convey- 
ing the  premises.  What  the  language  of  the  deed  was,  nowhere 
appears  in  the  case.  The  counsel  for  the  complainant  say,  "  that 
she  joined  in  the  granting  part  of  the  deed,  but  not  in  the  war- 
ranty, that  there  was  no  word  in  it  applicable  to  dower  or  evincive 
of  an  intention  on  her  part  to  release  or  convey  it."  And  they  say 
that  they  think,  she  is  not  barred  of  her  dower,  by  thus  joining 
with  her  husband  in  conveying  his  estate — although  there  might 
be  doubt  as  to  the  effect  of  such  conveyance,  if  dower  can  be 
released  without  specifically  naming  that  kind  of  estate.  Tho 
counsel  for  the  defendant  and  the  court  are  both  perfectly  silent 
as  to  the  supposed  objection,  not  giving  the  least  intimation  that 
it  was  worthy  a  moment's  consideration,  and  evidently  disposing 
of  the  case  upon  the  ground  that  there  was  in  reality  no  qucstioQ 
in  it,  except  as  to  the  sufficiency  of  the  acknowledgment  of  tho 
deed.  ^ 

The  court  decided  that  the  certificate  of  acknowledgment  did 
not  show,  either  that  the  wife  was  examined  separate  and  apart 
from  her  husband,  or  that  the  contents  of  the  deed  were  made 
known  to  her.  They  then  briefly  give  the  reasons  for  holding 
222]  the  certificate  to  be  bad  as  to  the  separate  ^examination, 
and  in  passing  from  that  to  the  other  defect,  which  was  not  rem- 
edied by  tho  act  of  March  9,  1835,  remark,  "  that  the  deed  would 
186 
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f  the  curative  act  of  1835  h 
Because  tbe  court  had  ji 
I  question  was  defective 
vhich,  in  its  terms,  embrac 
bbe  magistrate  does  not  sb 
ts  of  the  deed. 

lot  contain  tbe  sbadow  o1 
n  tbat  dower  must  be  spe 
)e  barred  by  it.  Nor  doe 
3ten8e,  that  the  judge  wh( 
/  such  notion,  or  intended 
ction.  And  we  say  furthe 
no  decided  case,  nor  ever 
3ns  such  a  notion, 
nproper  to  inquire  wbeth< 
1  of  Ohio  by  reason  of  ^^ 
h  it  as  a  rule,  that,  to  bar 
r  that  name  in  the  deed. 
I  of  1787,  a  widow  was  en 
f  the  common  law.    BetU 

iating  the  right  of  dower, 
t  the  widow  shall  be  onti 
ird  part  of  all  the  real  pi 
during  coverture,  unless 
d  in  the  conveyance,"  1  C 
n  this  subject,  passed  Fel 
on  tbe  subject  of  dower,  ai 
)n  dying  intestate  or  othc 
id  equal  third  part  of  all 
iate  ot  which  her  husbani 
at  any  time  during  *the  c 
ave  relinquished  her  right  i 
pledged.''  1  Chase's  Stat.  ^ 
»sed  January  26,  1824,  an 
of  any  person  dying  shall 
part  of  all  the  lands,  tene 
iband  was  seized  as  an  inh 
re."  2ChaFe!sStat.l314;  5 
ssed  June  26, 1795,  is  the  fi: 
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how  hoBband  and  wifo  may  convey  her  estate,  and  it  provides, 
<>that  when  any  huHband  and  wife  shall  hereafter  incline  to  dis« 
pose  of  and  convey  the  OBtate  of  the  wife,  or  her  right  of,  in,  or  to 
any  lands,  tenaments,  or  hereditaments  whatsoever,  it  shall  and 
may  be  lawfal  to  and  for  the  said  husband  and  wife  (the  wife  not 
being  less  than  twenty-one  years  of  age)  to  make,  seal,  deliver,  and 
execute  any  grant,  bargain  and  sale,  lease,  release,  feoffment,  deed, 
conveyance  or  assurance  in  the  law  whatsoever,  for  the  lands,  tene- 
ments, and  hereditaments,  intended  to  be  by  them  passed  and 
conveyed,  and  every  such  conveyance  (being  duly  acknowledged), 
is  declared  to  be  good  and  valid  in  the  law  to  all  intents  and  pur- 
poses as  if  the  wife  had  been  sole  and  not  conert  at  the  time  of  the 
sealing  and  delivery."     1  Chase's  Stat.  186. 

The  act  of  February  14,  1805,  repeals  this  territorial  law,  but  re- 
enacts  the  above  provisions  in  their  very  terms,  changing  the  age 
of  the  wife  from  twenty-otie  to  oighteou  years,  and  making  some, 
little  alteration  as  to  the  officer  who  may  take  the  acknowledg- 
ment of  the  deed.     1  Chase's  Stat.  485. 

This  statute  continued  in  force  until  May  1, 1818,  when  it  waa 
repealed  by  the  act  passed  January  30, 1818.  Th-is  act,  section  21, 
provides,  "that  when  a  husband  and  wife — she  being  eighteen 
years  of  age  or  upward— «hall,  within  this  state,  execute  any  deed, 
mortgage,  or  other  instrument  of  writing,  for  the  conveyance  or 
incumbrance  of  the  estate  of  the  wifo,  or  her  right  of  dower  to  any 
lands,  tenements,  or  hereditaments  whatsoever,  such  deed,  mort- 
224]  g^gQ^  or  other  instrument  ^f  writing,  shall  be  signed  and 
sealed  by  the  husband  and  wife,  and  (being  witnessed  and  ac- 
knowledged as  prescribed  in  the  act)  shall  be  good  and*  valid  in 
law."    2  Chase's  Stat.  1041. 

The  act  of  February  24,  1820,  repealed  the  last-named  act,  but 
re-enacted  the  above  section;  and  the  provisions  of  this  section 
were  re-enacted  by  the  act  of  February  22,  1831,  which  is  still  ia 
force,  and  repealed  the  act  of  February  24,  1820. 

Thus  stands  legislation  on  this  subject  in  Ohio. 

It  is  immaterial  in  the  present  case  to  inquire  by  what  mode  or 
form  of  conveyance,  a  married  woman  might  be  barred  of  her 
right  of  dower,  during  the  time  that  intervened  between  the  pass- 
ing of  the  ordinance  of  1787,  and  the  taking  effect  of  the  territorial 
law  of  June  26,  1795.  From  the  time  when  this  law  took  effect, 
August  15,  1795,  to  May  1,  1818,  it  is  certain  that  she  might  be 
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tertained  by  pjood  lawyers  and  conveyancers  of  their  being  perfectly 
proper  and  effectual.  In  refi^ard  to  one  class  of  deeds,  quitclaim 
deeds,  it  is  understood  to  have  been  the  universal  practice  to  omit 
the  clause  of  relinquishment  of  dower  by  name,  except  perhaps  re- 
cently in  some  parts  of  the  Western  Beserve.  How  many  tides 
would  bo  affected  by  a  decision,  making  all  these  deeds  void  as  to 
the  wife,  can  not  be  told.  How  much  confusion  and  ruin  would 
be  the  consequence  of  it,  it  is  impossible  to  foresee.  Landholders, 
in  every  part  of  the  state,  would  be  filled  with  alarm  and  conster- 
nation. The  flood-gates  of  litigation  would  be  thrown  open,  and 
the  confidence  of  the  people  in  the  certainty  and  stability  of  their 
rights  would  be  shaken.  Incalculable  mischief  would  be  the  in- 
evitable result ;  and  it  is  to  be  presumed  that  the  court  will  not 
226]  become  the  author  of  all  these  evils,  by  declaring  ^eeds 
like  the  one  in  question  ineffectual  to  bar  dower,  especially  when 
such  a  decision,  instead  of  having  the  support  of  either  principle 
or  precedent,  would  be  in  direct  opposition  to  both. 

But  there  is  another  view  of  this  case,  from  which  it  will  ap- 
pear that  the  complainant's  right  of  dower  is  barred  by  the  deed 
in  question. 

Mrs.  Willey  joined  in  this  deed  as  one  of  three  grantors,  and 
conveyed  the  land  to  the  Commercial  Bank  of  Lake  Brie  in  fee, 
by  the  technical  word  dedi — ^and  we  say  she  is  estopped  by  an 
implied  warranty  from  setting  up  any  claim  to  the  lands  by  way 
of  dower  or  otherwise,  so  as  to  defeat  or  impair  the  mortgage  to 
the  bank. 

A  conveyance  of  a  freehold  estate,  by  the  word  dedi^  implies  a 
warranty  for  the  life  of  the  feoffor  or  donor.  Lord  Coke  says 
^^dedi  is  a  warranty  in  law  to  the  feoffee  and  his  heirs  during  the 
life  of  the  feoffor."  2  Thos.  Coke,  262.  And  again  :  "  It  is  to  bo 
observed  that  the  warranty  wrought  by  the  word  dedi  is  a  special 
warranty,  and  extendeth  to  the  heirs  of  the  feoffee  during  the  life 
of  the  donor  only."    2  Thos.  Coke,  254,  781,  n.  6. 

In  the  case  of  Frost  v.  Raymond,  2  Caine,  188,  it  was  fully  shown 
that  the  word  dedij  or  give,  in  a  conveyance  in  fee,  amounts  to  an 
implied  warranty  during  the  life  of  the  feoffor  or  grantor. 

Blackstono  says  that  if,  before  the  statute  of  quia  emptores,  & 
man  enfeoffed  another  in  fee  by  the  feodal  verb  dedt^  to  bold  of 
himself  and  his  heirs,  the  law  annexed  a  warranty  to  this  grant 
190 
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which  hound  the  feoffor  and  his  heirs  ;  hot,  since  that  statute,  the 
feoffor  only  is  bound  to  the  implied  warranty.     2  Bl.  Com.  300.. 

The  word  dedi  implies  a  warranty  against  the  grantor,  but  not 
against  his  heirs.     1  Sw.  Dii^.  356;  3  Wils.  28;  3  Ins.  275. 

In  Young  v.  Hargrave's  Adm*r,  7  Ohio,  63,  pt.  2,  this  principle 
is  distinctly  recognized.  Judge  Lane  there  says,  *^It  is  sound  law 
at  this  day,  that  whenever  an  estate  in  freehold  ^r  in  fee  [227 
is  created  by  the  word  give,  it  implies  a  warranty  for  the  life  of 
the  grantor. 

This  implied  warranty  is  equally  available  to  the  grantee  dur- 
ing the  life  of  the  grantor  as  an  express  warranty ;  and,  by  force 
of  it,  the  grantee  might  vouch,  or  have  a  warrantia  chartos  or  re- 
but.    2  Thos.  Coke,  245,  264,  310,  note  n,  2. 

In  Lord  Buckhurst's  case,  it  is  said,  "  If  A.  enfeoffs  B.  with  war- 
ranty, and  B.  enfeoffs  0.  by  dedi^  that  B.  during  his  life  shall  have 
the  charters  which  contain  warranty,  and  which  serve  for  the 
necessary  defense  of  the  title;"  for  the  reason  that  B.  during  his 
lifetime  may  be  vouched  on  liis  implied  warranty,  the  same  as  if 
the  warranty  were  express.     1  Bep.  1. 

In  Ohio,  this  implied  warranty  may  be  made  available  to  the 
grantee  or  warrantee : 

1.  By  action  on  the  contract  implied  in  the  warranty. 

2.  By  rebutter  or  estoppel. 

An  express  warranty  by  a  married  woman  will  not  subject  her 
to  an  action,  but  it  will  operate  by  way  of  estoppel  against  her 
setting  up  an  after-acquired  title.  This  precise  point  was  decided 
in  the  case  of  the  Lessee  of  Hill  v.  West,  8  Ohio,  225. 

There  is  no  reason  why  an  implied  warranty  by  the  word  dedi 
should  not  equally,  with  an  express  warranty,  estop  a  married 
woman  from  setting  up  title  to  the  land,  although  a  breach  of  the 
covenant  might  not  subject  her  to  an  action. 

In  this  view  of  the  case,  therefore,  the  complainant  is  barred  of 
her  dower  by  the  deed  in  question,  for  all  the  purposes  of  the 
mortgage  to  the  bank. 


Hitchcock,  J.  This  case  is  one  of  very  considerable  importance, 
whether  we  consider  the  principles  involved,  or  the  amount  of 
property  in  controversy.  In  disposing  of  it,  it  may  be  as  well 
first  to  dispose  of  the  error  last  assigned.  This  error  is,  that  the 
court,  by  its  decree,  gave  preference  to  the  Commercial  Bank  over 
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jadji^montB  recovered  before  the  execution  of  the  mortgage,  when 
238]  the  creditors,  recovering  *8ucb  judgments,  set  up  no  claim 
in  fiaid  lands  in  opposition  to  her  right  of  dower.  By  the  princi- 
ples of  law  as  recognised  in  this  state,  although  a  judgment  cred- 
itor has  a  lien  upon  the  lands  of  his  debtor,  that  lien  is  subordinato 
to  a  widow's  right  of  dower.  So  that  if  the  judgments  referred  to 
have  been  satisfied  by  the  sale  on  execution  of  any  of  the  lands 
embraced  in  the  mortgage  to  the  Commercial  Bank,  a  purchaser 
at  such  sale  must  have  taken  the  land  subject  to  the  widow's  right 
of  dower.  But  it  is  a  welUknown  principle  of  equity,  that  where 
there  are  two  funds,  and  one  creditor  bus  a  lien  upon  both,  while 
another  creditor  has  a  lien  upon  but  one,  he  who  has  a  lien  upon 
both  shall  first  resort  to  and  exhaust  that  fund  upon  which  the 
other  has  no  lien.  If  there  be  a  prior  judgment  which  operates 
as  a  lien  upon  all  the  lands  of  a  debtor,  and  a  part  of  those  lands 
are  subsequently  mortgaged,  equity  will  compel  the  judgment 
creditor,  in  the  first  place,  to  resort  to  those  lands,  for  the  satisfac- 
tion of  his  debt,  which  remain  unincumbered.  So  if  the  lands  of 
a  debtor  are  sold  and  conveyed  subsequent  to  the  rendition  of  the 
judgment,  and  sold  at  different  times,  those  last  sold  and  con- 
veyed must  first  be  appropriated  by  the  judgment  creditor.  This 
principle  seems  to  have  been  accepted  by  the  court  of  common 
pleas  in  the  case  under  consideration.  Here  were  judgments 
against  Clarke  and  Willey  prior  in  date  to  the  mortgage  to  the 
Commercial  Bank,  but  this  mortgage  did  not  embrace  all  the  lands 
of  the  debtors.  In  this  state  of  the  case,  had  those  judgment 
creditors  attempted  to  enforce  collection,  they  would  have  been 
compelled  to  resort  to  the  lands  not  included  in  the  mortgage. 
But  these  lands  were  subsequently  mortgaged.  Notwithstanding 
this,  however,  the  judgment  creditors  must  still  resort  to  those 
lands  in  the  hands  of  the  junior  mortgagees.  These  must  first  be 
exhausted,  before  those  embraced  in  the  first  mortgage  could  be 
appropriated  by  elder  judgment  creditors.  This,  in  effect,  was  the 
decree  of  the  court.  Whether  the  lands  sold  to  satisfy  those  judg- 
ments would  be  held  by  a  purchaser  discharged  of  the  widow's 
829]  dower,  is  a  ^question  not  necessary  at  present  to  decide. 
The  parties  interested  are  not  before  us.  It  may  not  be  improper, 
however,  to  say  that  we  see  no  reason  why  a  sale,  under  a  decree 
in  chancery,  should  have  any  different  effect  in  this  respect,  than 
under  a  sale  on  execution.  If,  however,  Mrs.  Smith  has  a  claim 
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this  object,  she  must  join  with  her  husband  in  a  fine.  In  this 
country,  she  is  barred  of  her  dower  by  joining  with  her  husband 
in  the  sale  and  conveyance  of  his  land.  Or  she  may  convoy  her 
own  land,  by  joining  with  him  in  a  deed. 

This  mode  of  conveyance  by  deed  is  substituted  for  the  fine. 
Both  in  En<^land  and  by  our  law,  the  wife  must  be  examined  sep- 
arate and  apart  from  her  husband.  By  our  system  this  examina- 
tion is  made  by  the  officer  taking  the  acknowledgment.  By  our 
law,  the  mode  of  barring  dower  is  not  prescribed  in  the  act  regu- 
lating dower,  but  in  the  act  of  February  22,  1831,  providing  for 
the  proof  and  acknowledgment  of  deeds.  This  is  the  act  now  in 
force.  As  before  remarked,  this  act,  although  somewhat  different 
in  its  phraseology  from  those  preceding  it  upon  the  same  subject, 
is  the  same  in  substance.  In  section  2  it  is  provided,  *^  that  when  a 
husband  and  wife,  she  being  eighteen  years  of  age  or  upward, 
shall  execute  within  this  state  any  deed,  mortgage,  or  other  in- 
strument of  writing,  for  the  conveyance  or  incumbrance  of  the 
estate  of  the  wife,  or  her  right  of  dower  in  any  lands,  tenements,  or 
hereditaments  situate  in  this  state;  such  deed,  mortgage,  or  other 
instrument  of  writing  shall  be  signed  and  sealed  by  the  husband 
and  wife,  and  such  signing  and  sealing  shall  be  attested  and  acknowl- 
edged, in  the  manner  prescribed  in  section  1  of  this  act ;  and  in  ad- 
231]  dition  thereto,  the  officer  before  whom  such  '*'acknowledgment 
shall  be  made,  shall  examine  the  wile,  separate  and  apart  from  her 
husband,  and  shall  read,  or  otherwise  make  known  to  her,  the  con- 
tents of  such  deed,  mortgage,  or  other  instrument  of  writing;  and 
if  upon  such  separate  examination,  she  shall  declare  that  she  did 
voluntarily  sign,  seal,  and  acknowledge  the  same,  and  that  she  is 
still  satisfied  therewith,  such  officer  shall  certify  such  examination 
and  declaration  of  the  wife,  together  with  the  acknowledgment, 
as  aforesaid,  on  such  deed,  mortgage,  or  other  instrument  of 
writing,  and  subscribe  his  name  thereto."     Swap's  Stat.  266. 

Now,  it  will  be  observed  that  there  is  nothing  in  this  soctioa 
which  requires  the  magistrate  taking  the  acknowledgment,  to 
certify  that  he  read  the  deed,  or  made  known  its  contents  to  the  wo- 
man. He  is  required  to  examine  her  separate  and  apart  from  tho 
husband,  and  this  be  must  certify;  it  is  his  duty  to  read  to  her 
the  deed,  but  this  he  is  not  required  to  certify ;  if  she  declares 
"  that  she  did  voluntarily  sign,  seal  and  acknowledge  the  same," 
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But  again,  it  is  said  that  it  is  not  probable  that  this  woman 
knew  that  she  was  destroying  her  right  of  dower,  and  that  it  is 
not  certain  that  the  magistrate  taking  the  acknowledgment,  ex- 
plained to  her  that  the  deed  would  have  this  efTect.  The  law 
makes  it  the  duty  of  the  magistrate  to  read  the  deed,  or  make 
known  the  contents.  This  was  done.  This  objection  seems  to  be 
based  upon  the  supposition  that  a  woman  can  not  comprehend  the 
nature  of  an  instrument  when  it  is  read  to  her.  I  entertain  a 
different  opinion  of  the  capacity  of  the  female  portion  of  the  com- 
munity. I  believe  females  can  comprehend  the  nature  of  a  writ- 
ten instrument. 

Again,  it  is  said  that  authorities  sustain  the  position  that  the 
233]  fact  must  expressly  appear  upon  the  deed  itself,  that  it  ^was 
the  intention  to  release  dower.  I  am  aware  that  it  is  so  said  in 
some  cases,  but  I  know  of  no  case  in  which  such  an  opinion  has 
been  expressed,  where  the  wife  has  joined  in  the  granting  part 
of  the  deed.  It  is  only  in  cases  where  the  wife  joins  in  the  exe- 
cution merely,  without  joining  in  the  granting  part,  or  in  the 
covenants.  Such  was  the  case  of  McParland  r.  Pebriger's  Heirs, 
7  Ohio,  194. 

In  England,  as  before  remarked,  the  only  regular  way  of  barring 
dower  is  by  fine.  In  that  country  it  is  fully  established  that  if 
the  husband  and  wife  join  in  levying  a  fine  of  the  husband's  es- 
tate to  a  stranger,  the  wife  will  be  barred  of  her  dower  and  of  the 
lands  comprised  in  the  fine,  for  the  reason  that  she,  having  noth- 
ing in  the  land,  in  her  own  right,  would  not  have  joined  her  hus- 
band in  a  fine  of  them  for  any  other  purpose  than  of  releasing  her 
dower.  15  Cru.  Dig.  134.  It  is  established  then,  at  common 
law,  where  dower  is  said  to  be  one  of  three  things  highly  favored, 
if  the  wife  join  her  husband  in  the  conveyance  of  land,  in  the  way- 
known  to  that  law  in  which  she  may  join,  she  is  barred  of  dower 
whether  dower  bo  named  in  the  conveyance  or  not.  Why  should 
not  a  similar  rule  prevail  here? 

Chancellor  Kent,  4  Kent's  Com.  59,  says  that  the  common 
way  of  barring  dower  in  this  country,  is  by  the  voluntary  act  of 
the  wife  in  ''joining  with  her  husband  in  a  deed  of  conveyance  of 
the  land,  containing  apt  words  of  grant  or  release  on  her  part.*' 
He  adds,  'Uho  wife  must  join  with  her  husband  in  the  deed,  and 
there  must  be  apt  words  of  granty  showing  an  intention  on  her  part 
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^^:  the  wife  joined  in  the  deed  with  the  husband  "  in  token  of  her  re- 

linquishment of  dower/'  and  it  was  objected  that  she  had  not 
235]  jointed  in  the  granting  part  of  the  deed.  *But  the  court  held 
the  deed  sufficient,  and  say,  ^'  nor  is  it  any  objection  as  in  the 
present  instance ;  it  is  a  naere  release,  containing  no  words  of 
grant ;  for  it  operates  by  way  of  estoppel,  and  not  by  way  of  grant." 
The  only  additional  case  I  shall  refer  to  is  the  case  of  Learned 
V.  Cutler,  18  Pick.  9.  The  case  was  this:  the  plaintiff  and  her 
husband,  in  his  lifetime,  conveyed  to  the  city  of  Boston  certain 
parcels  of  land,  in  one  of  which,  in  the  case  before  the  court, 
dower  was  demanded.  In  the  deed  it  was  stated  that  the  husband 
was  the  sole  owner  of  three  undivided  fourth  parts,  and  that  the 
husband  and  wife  were  seized  of  the  remaining  Iburth  part  in  her 
right.  The  husband  and  wife  joined  in  the  granting  part  of  the 
deed  in  the  usual  form,  making  use  of  the  words,  "give,  grant, 
bargain,  sell,  and  convey."  Nothing  was  said  about  dower  in  the 
deed,  nor  was  there  any  relinquishment.  The  husband  having 
died,  the  widow  was  demanding  her  dower.  But  the  court  held 
that  she  was  barred.  The  court,  in  speaking  of  the  question  as  to 
what  shall  be  sufficient  to  bar  the  wife  of  dower,  say,  "she  must 
not  only  join  her  husband  in  the  deed  of  conveyance  of  the  land, 
by  executing  the  deed,  the  conveyance  being  made  by  him,  but  the 
deed  must  contain  apt  words  of  grant  or  release  on  her  part;  and 
if  it  does,  it  will  bar  her  right  of  dower,  although  she  had  no 
vested  title  in  the  land  at  the  time  of  the  conveyance,  and  no  title 
passed  from  her  to  the  grantee.  The  grant  or  release  of  the  wife 
operates  by  way  of  estoppel,  or  extinguishment  of  her  right,  so  as 
to  bar  any  future  claim  of  dower,  which  may  accrue  to  her  after 
the  death  of  the  husband.  The  usual  form  is  for  the  wife  simply 
to  release  or  relinquish  her  right  of  dower,  but  words  of  grant  are 
equally  effectual  to  bar  her  right,  for  in  neither  case  does  her  deed 
pass  any  title  to  the  estate.  So  it  is  not  necessary  that  she  should 
release  or  grant  her  right  of  dower  eo  nomine;  any  other  words 
showing  an  intention  on  her  part  to  relinquish  her  dower,  will  bo 
sufficient.  And  if  she  joins  with  her  husband  in  the  sale,  and 
236]  unjdertakes  to  convey  the  land  jointly  *with  him,  this  gen- 
erally would  be  a  sufficient  indication  of  her  intention  to  exclude 
herself  from  any  claim  of  dower.  By  joining  in  the  words  of 
grant,  she  must  be  understood  to  give,  or  intend  to  give,  all  the 
right  and  title  she  was  capable  of  giving,  whether  by  way  of  pass- 
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ing  an  estate  or  extinguishing  or  barring  a  right  dopen< 
contingency." 

Again,  the  court  say:  "  Now  the  wife  can  not,  in  any  y 
fully  join  the  husband  in  a  sale  than  by  joining  in  the 
grant,  acd  where  she  does  thus  join  she  is  clearly  barn 
there  is  some  reservation  in  the  deed  of  her  right  of 
unless  it  appears  from  the  language  of  the  deed,  that  sue 
tion  was  intended  to  be  made." 

Now  it  will  not  be  denied  that  here  is  a  case,  decided 
telligent  court,  which  covers  the  entire  ground  of  the  cw 
fore  us.  In  fact,  the  case  now  before  this  court  is  a  muc 
case  against  the  widow  than  is  the  case  cited.  In  tha 
wife,  at  the  time  of  the  execution  of  the  deed,  had  a  pi 
sisting  interest  in  the  land  upon  which  the  deed  woul 
In  the  case  before  us,  she  had  no  such  interest,  and  il 
operate  at  all,  it  must  operate  by  way  of  extinguishment 

But  it  is  claimed  that  there  is  a  difference  between 
Massachusetts  and  of  this  state  upon  this  subject;  but  I 
unable  to  discover  in  what  this  difference  consists.  By 
Massachusetts,  the  widow  is  barred  of  her  dower  if  she 
her  husband,  during  his  lifetime,  in  the  sale  and  conveys 
estate.  By  the  statute  of  Ohio,  if  she  would  convey  b< 
terest  in  land,  or  her  right  of  dower  in  the  land  of  he 
she  must  join  with  him  in  the  execution  of  the  deed.  ' 
that  the  statute  makes  necessary. 

Again,  it  is  said  that  the  courts  of  Massachusetts  go 
principle  that  the  wife  is  estopped  by  her  deed  front 
dower,  and  it  is  insisted  that  a  married  woman  can  not  b 
by  her  covenants.  True,  she  is  not  estopped  by  the 
setting  up  any  title  which  she  may  *afterward  acquire  ii 
land,  and  so  it  was  held  by  the  Supremo  Court  of  New 
Johns.  167.  But  she  is  estopped  by  her  deed  from  setti 
claim.  That  is  what  the  court  says.  Not  that  she  is  e^ 
any  covenant.  And  I  would  inquire  if,  where  the  ^ 
quishes  her  dower,  the  deed  does  not  operate  as  an  est< 
docs  it  operate?  When  the  deed  is  executed  she  has  i 
grant,  nothing  to  release.  But  if  she  survive  her  hui 
sets  up  a  claim  of  dower,  this  deed  will  operate  as  a  bar 
cally,  it  operates  as  an  estoppel ;  it  can  operate  in  no  < 
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refer  to  8ay>  however,  that  it  opernles  by  virtue  of  the 
Lving  estoppels  entirely  out  of  the  case. 
*,  then^  we  look  to  and  adopt  a  literal  coDstruction  of 
,  or  whether  we  look  to  the  common-law  modo  of  con- 
Y  fine,  or  to  the  decisions  of  the  courts  of  other  states, 
tes  substantially  like  our  own,  we  can  have  no  doubt 

executed  by  husband  and  wife,  in  the  manner  and  form 
)e  before  the  court,  must  bar  the  wife  of  her  dower ;  and 

unanimous  opinion  of  the  court. 

I  piortgage  deed  is  executed  by  husband  and  wife  to 
lis  land,  and  the  land  should  be  sold  after  his  death  to 
debt  siecured,  should  any  surplus  remain  after  such  sat- 
he  widow  would  be  entitled  to  her  dower  in  this  sur- 
the  case  now  ynder  consideration,  the  court  of  comnK>a 
ted  the  surplus,  if  any,  to  b^  paid  into  court,  to  abide 

And  should  there  be  such  surplus,  we  can  not  doubt 
e  court  will  so  distribute  it  that  no  injustice  will  be  done 
)w.    The  bill  of  review  is  dismissed. 


•Samuel  P,  Withebow  v.  William  Withebow. 

>cial  contract  remains  open  and  subsisting,  it  is  obligatory  and 
upon  tbe  parties ;  and  if  suit  is  brought  upon  the  same,  it  must 
nal  action  upon  the  contract. 

personal  property, — the  property  to  bo  delivered  within  a  speci- 
od,  and  payment  to  bo  made  for  the  same  upon  a  day  certain, 
B  period  within  which  delivery  was  to  have  been  made, — failing 
>r  the  entire  property  within  the  time  specified,  can  not  recover 
itatus  assumpsit  for  any  part  delivered,  unless  there  is  a  sufilcient 
)r  the  non-delivery  of  the  residue. 

ness  of  the  court  to  enforce  contracts,  not  to  violate,  or  encourage 
.tion  of  them. 

I  writ  of  error,  reserved  in  Butler  county, 
inal  action  was  commenced  by  the  defendant  in  error 
»tice  of  the  peace,  and  appealed  to  the  court  of  com- 
In  the  latter  court  the  defendant  in  error  declared 
plaintiff  in  assumpsit  for  goods  sold,  money  had  and 
Lc. 
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To  the  declaration  the  then  defendant  filed  a  plea  ' 
eraJ  issue,  and  gave  notice  of  special  matter  relied  on 
defense. 

The  case  was  tried  by  a  jury,  and  a  verdict  return< 
of  the  then  plaintiff,  upon  which  judgment  was  enterc 

On  the  trial  a  bill  of  exceptions  was  tendered  by  i 
for  plaintiff  in  error,  and  allowed  by  the  court.  Fro 
of  exceptions  the  following  facts  appear :  To  sustain  1 
his  part,  the  defendant  in  error  proved  the  delivery  of 
els  of  corn  in  the  barn  of  the  defendant,  in  the  month 
her,  1843,  which  corn  was  received  by  defendant,  an* 
corn  was  worth,  or  delivered  at,  fifteen  cents  per  bu 
plaintiff,  in  error  to  sustain  the  issue  on  his  part,  offen 
tending  to  *prove  a  special  contract,  made  and  entered 
between  the  plaintiff  and  defendant,  in  the  month  of 
1843,  under  which  the  defendant  in  error  sold  to  the  p 
whole  undivided  half  of  the  corn  in  a  certain  twent} 
The  same,  at  the  time,  was  supposed  by  them  to  amc 
bushels  or  upward  ;  the  corn  to  be  delivered  by  the  d 
error  in  the  barn  of  the  plaintiff  during  the  fall  ai 
winter,  and  that  in  consideration  thereof,  plaintiff  in  e 
to  pay  fifteen  cents  per  bushel,  to  be  paid  March  1,  II 
the  corn  delivered  was  part  of  the  corn  aforesaid,  i 
evidence,  tending  to  prove  a  subsequent  understandii 
the  parties  upon  the  subject  of  said  contract,  was  also  j 
the  evidence  being  closed,  the  counsel  for  the  theo  defen 
the  court  to  instruct  the  jury  **that  if  from  the  eviden 
lieved  there  was  a  special  contract  for  the  delivery  oJ 
of  the  undivided  half  of  said  field  of  corn,  during  t 
winter,  and  that  payment  thereof  was  not  to  be  mad 
first  day  of  March  next,  after  the  date  of  said  contrac 
said  special  contract  was  still  open  and  subsisting, 
could  not  be  had  under  the  declaration  of  the  plaintiff 

This  instruction  was  not  given,  but  the  court  in^ 
jury  "that  if  they  were  satisfied  from  the  evidence 
of  said  corn  had  been  delivered,  and  received  and  ac 
kept  by  the  defendant,  and  that  after  the  plaintiff  hi 
deliver  the  balance,  no  notice  had  been  given  by  '. 
plaintiff  to  take  back  the  corn  so  delivered,  that  tl 
might  recover  for  the  corn  so  delivered,  and  that  the 
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might  reduce  the  amount  of  the  recovery  of  the  plaintifT  for  the 
corn  delivered,  by  showing  the  incomplete  performance  of  the 
contract,  and  the  amount  of  damages  sustained  thereby." 

The  errors  assigned  are: 

1.  That  the  court  erred  in  refusing  to  charge  the  jury  as  re- 
quested by  the  plaintiflF  in  error. 

240]  *2.  That  the  court  erred  in  the  charge  actually  given  to 
the  jury. 

3.  The  general  error  that  judgment  was  given  for  the  plaintiff 
when  it  should  have  been  given  for  the  defendant. 

Thomas  Milliken,  for  plaintiff  in  error. 

Campbell,  Bebb,  Swan  &  Andrews,  for  defendant  in  error. 

Hitchcock,  J.  The  amount  in  controversy  in  this  case  is  not 
of  much  consequence,  but  the  principle  involved  is  one  upon  which 
there  is  great  contrariety  of  opinion,  as  well  as  many  contradic- 
tory decisions.  Under  such  circumstances,  it  is  not  to  be  expected 
that  any  determination  we  can  make  will  be  satisfactory  to  all. 
It  can  hardly  be  entirely  satisfactory  to  ourselves. 

The  true  question  presented  is  this,  whether  where  one  man 
undertakes  to  sell  and  deliver  to  another,  property  which  is  to  bo 
delivered  in  parcels,  from  time  to  time,  within  a  specified  period,— 
— payment  to  be  made  on  a  day  certain,  subsequent  to  that  period, 
and  delivers  but  a  part  of  the  property,  he  can  avoid  his  contract, 
that  contract  still  subsisting,  and  recover  against  the  vendee  tho 
value  of  that  portion  of  the  property  which  he  has  delivered,  in 
an  action  of  indebitatus  assumpsit.  Or,  in  other  words,  whether  in 
case  ot^such  a  contract,  the  party  who  neglects  and  refuses  to  per- 
form the  contract  on  his  part  can,  notwithstanding  such  neglect 
and  refusal,  recover  from  the  other  party  to  the  extent  that  prop- 
erty has  been  delivered. 

No  such  doctrine  has  as  yet  been  recognized  by  this  court  as  a 
sound  principle  of  law,  though  it  seems  to  have  been  acted  upon 
by  the  court  of  common  pleas,  in  the  case  under  consideration. 
This  court  have  always  held  that  where  there  was  an  open  sub- 
sisting contract  for  the  performance  of  labor  or  the  delivery  of 
goods,  if  an  action  ia  bronght,  it  must  be  upon  the  contract  itselC 
241]  If  the  contract  has  been  *performed,  then  an  action  may 
be  brought  upon  the  contract,  or  an  action  of  indebitatus  assump* 
sit  for  the  work  and  labor,  or  for  goods  sold  and  delivered,  as  the 
202 
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court.  The  court  of  commoQ  picas  held  that  in  such  a  case  the 
nogligont  party  might  have  relief  in  a  court  of  law. 

Wo  are  aware  that  there  are  authorities  which  sustain  the  ruling 
of  the  court  of  common  pleas;  and  perhaps  a  majority  of  the 
modern  cases  go  to  sustain  the  ruling  of  that  court.  These  cases 
are  referred  to  by  the  counsel  of  the  defendant  in  error.  The  lead- 
ing one  is  the  case  of  Oxendoll  v.  Witheral,  17  Bng.  Cora.  L.  401. 
The  principle  advanced  in  that  case  has  been  adopted  by  the 
courts  of  Pennsylvania,  Massachusetts,  and  New  Hampshire — ^and 
perhaps  by  the  courts  of  some  of  the  other  states  in  the  Union. 
But  the  case  of  Oxendoll  v.  Witheral  has  been  expressly  over- 
ruled in  the  State  of  New  York,  both  by  the  Supreme  Court  and 
the  Court  of  Errors.  In  the  case  of  Champlin  r.  Rowley,  IB  Wend., 
the  chancellor,  in  speaking  of  this  case,  says,  "this  decision, 
carried  to  the  extent  it  was  in  that  case,  can  not  be  considered  as 
good  law  anywhere,  for  it  is  not  founded  upon  equitable  principle, 
but  is  contrary  not  only  to  justice,  but  to  common  sense.  The 
only  way  I  can  account  for  it  is  upon  the  supposition  that  the 
facts  of  the  case  are  not  properly  stated  in  the  rei^ort;  or  that  the 
injustice  of  requiring  the  party,  who  was  not  in  fault,  to  be  at  the 
expense  of  returning  bulk}^  articles  of  this  description,  or  even  of 
seeking  him  for  the  purpose  of  making  an  offer  to  return  them,  to 
protect  himself  from  an  action,  was  not  presented  for  the  con« 
sideration  of  the  court.  Again,  in  that  case,  as  in  this,  the  con- 
tract was  not  to  deliver  the  whole  quantity  at  one  time,  but  to 
243]  deliver  the  whole  within  a  *8pecified  period.  Neither  was 
there  any  agreement,  either  express  or  implied,  that  the  defend- 
ant should  not  be  permitted  to  sell  or  use  the  several  parcels,  de- 
livered from  time  to  time,  until  the  last  period  for  completing  the 
contract  had  actually  expired." 

In  the  case  now  before  this  court,  the  contract  assumed  by  the> 
plaintiff  in  error  (whether  the  assumption  was  correct  was  a 
question  for  the  jury)  was  that  the  defendant  in  error  agreed  to 
deliver  to  the  plaintiff  the  one-half  of  the  corn  which  had  been 
grown  on  a  certain  parcel  of  ground,  the  delivery  to  be  made 
during  the  fall  of  1843  and  the  ensuing  winter,  for  which  tho 
plaintiff  was  to  pay,  on  the  1st  day  of  March  next  ensuing,  at 
the  rate  of  fifteen  cents  per  bushel.    The  contract  is  still  open  and 

subsisting.     Thereby  the  delivery  of  the  corn — of  the  entire  crop 

was  a  condition  precedent.  Had  the  contract  been  such  that  the 
204 
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whole  qnantity  was  to  be  delivered  at  one  and  the  eame 
delivery  of  a  part  at  the  time,  and  the  acceptance  of  that 
the  vendee,  might  have  been  construed  as  a  waiver  of  tl 
ery  of  the  entire  quantity.  But  it  was  not  so.  By  the 
the  corn  was  to  be  delivered  dnrin<;  the  fall  and  winto; 
delivered  in  different  parcels  and  at  different  times,  and  : 
be  so  received. 

The  court  of  common  pleas  seem  to  have  based  the  rigl 
defendant  in  error  to  recover  upon  the  fact  that  there  h 
BO  offer  on  the  part  of  the  plaintiff  in  error  to  return  thai 
of  the  corn  delivered  ;  and  this  is  the  doctrine  establish< 
case  of  OxendoU  t;.  Witheral.  But  would  it  have  been 
able,  under  the  terms  of  this  contract,  to  require  of  the  v 
keep  on  hand  the  portion  of  the  corn  delivered  until  it  si 
ascertained  whether  the  vendor  would  comply  with  his 
by  the  delivery  of  the  remainder  ?  Such  could  never  hi 
the  intention  of  the  parties.  Such  is  not  the  meaning  of 
tract.  It  must  have  been  understood  that  the  corn  deliver 
the  delivery,  became  the  property  of  the  vendee  to  be  use 
posed  of  as  he  might  think  proper. 

♦The  court  directed  the  jury^that  if  the  vendee  had  si 
tained  damage,  by  the  non-delivery  of  the  corn,  the  anr 
that  damage  might  be  deducted  from  the  value  of  the  pa 
ered.  Assuming  the  previous  instructions  to  have  been 
there  would  be  no  very  strong  objection  to  this  part  of  th< 
It  is  only  extending  the  principle  of  set-off  beyond  what  U 
ized  by  the  statute.  It  is  only  permitting  unliquidated 
to  be  set  off  against  a  liquidated  demand,  a  thing  which  h 
been  allowed  in  this  court.  And  in  order  to  do  justice 
be  necessary  to  go  further,  and  permit  the  defendant  to  r 
balance,  provided  the  damages  sustained  should  exceed  t 
of  the  property  delivered.  To  do  this  would  be  to  intrc 
additional  new  feature  in  our  judicial  proceedings. 

The  principle  adopted  by  the  court  of  common  pleas  i 
ted  to  be  of  modern  invention.  It  has  never  been  recog 
this  court.  It  may  operate  well,  but  we  incline  to  the  opir 
it  will  be  found  to  be  mischievous  in  its  operation  an 
quences.  We  are  not  as  yet  prepared  to  adopt  it.  In  oui 
the  court  of  common  pleas  erred  in  the  instructions  givei 
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jury,  and  in  refusing  to  instruct  as  requested  by  the  plaintiff  in 
error. 

The  judgment  of  the  court  of  common  pleas  is  reversed,  and  the 
cause  is  remanded  for  further  proceedings. 

Read.  J.,  dissenting.  Where  a  contract  is  entire  and  indivisi- 
ble, and  payment  is  to  be  made  on  complete  performanoe,  com- 
plete performance  is  a  condition  precedent,  and  suit  can  not  be 
brought  on  part  performance.  But  where  the  contract  is  capable 
of  division,  and  its  entirety  has  been  destroyed  by  part  perform- 
ance, beneficial  to  the  recipient,  and  accepted  by  him,  the  law  im- 
plies a  promise  that  he  shall  pay  to  the  extent  of  the  benefit  re- 
ceived, and  suit  may  be  maintained  upon  such  part  performance, 
after  the  time  has  expired  for  the  completion  of  the  full  contract. 
On  such  suit  the  defendant,  to  lessen  the  amount  of  the  recovery, 
2^]  may  prove  any  damage  he  may  have  sustained  by  breach  *of 
the  contract ;  and  this,  not  upon  the  principle  of  set-off,  but  to 
show  the  extent  of  the  benefit  he  has  received,  and  for  which  the 
law  holds  him  responsible.  The  right  to  reduce  the  recovery  in 
this  way,  by  proving  damage,  has  its  foundation  in  the  very  con- 
tract itself.  Hence,  if  the  damage  were  greater  than  the  benefit, 
the  defendant  would  not  be  permi  tted  to  recover  the  excess.  He 
has  the  option  to  resort  to  his  cross  action  to  recover  damages  for 
the  breach  of  the  contract,  or  to  give  it  in  evidence  to  reduce  or 
defeat  the  recovery,  by  showing  that  the  part  performance  of  the 
plaintiff  conferred  no  benefit. 

These  doctrines,  respecting  the  right  to  maintain  an  action  for 
part  performance,  are  so  consistent  with  principle,  and  commend 
themselves  so  strongly  to  reason  and  justice,  and  indeed  are  so 
necessary  to  prevent  manifest  injustice,  that  they  have  become 
almost  of  universal  adoption  in  modern  decisions,  and  have  been 
freely  extended  to  building  contracts,  contracts  for  work  and  labor, 
and  the  sale  and  delivery  of  goods. 

This  doctrine  was  recognized  to  the  fullest  extent  in  the  case 
of  OxendoU  v.  Witheral,  17  English  Com.  Law,  which  was  an 
action  upon  the  common  counts  for  130  bushels  of  wheat;  and  the 
jury  found  that  the  contract  was  entire  for  250  bushels. 

The  learned  judge,  who  presided  at  the  York  assizes,  was  of 
opinion  that  even  if  the  contract  was  entire,  as  the  defendant  had 
not  returned  the  130  bushels  of  wheat,  and  the  time  for  completing 
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the  contract  had  expired  before  Bait  was  brought,  the  plaintiff  was 
entitled  to  recover  the  value  of  the  130  bushels  which  had  been 
delivered  and  accepted  by  the  defendant.  The  verdict  was  entered 
with  liberty  to  move  for  a  nonsuit,  if,  in  full  bench,  the  court  were 
of  opinion  that  the  plaintiff  was  not  entitled  to  recover.  Brougham 
accordingly  moved.  But  Tenterdon,  C.  J.,  and  Bayley  and 
Parke,  Judges,  held  that  the  law  had  been  rightly  ruled  and  judg- 
ment was  entered  for  the  plaintiff. 

It  was  so  ruled  in  Bowker  v.  Hoyt,  16  Pick.  555,  *where  a  [246 
recovery  was  had  for  410  bushels  of  corn — although  the  proof  was 
that  the  410  bushels  of  corn  h  ad  been  delivered  in  part  perform- 
ance of  an  entire  contract  for  1,000  bushels,  and  that  the  defendant 
demanded  a  fulfillment  of  the  entire  contract.  Wilde,  J.,  remarked : 
"The  defendant  accepted  the  410  bushels  of  corn,  and  promised  to 
settle  the  account  therefor;  and  if  there  had  been  no  such  promise^  the 
acceptance  of  the  corn  was  a  severance  ot  the  entirety  of  the  con- 
tract, and  the  defendant  was  bound  to  pay  for  the  corn  so  delivered. 
But  the  defendant  may  reduce  the  plaintiff^s  claim-  by  showing  any 
damage  he  may  have  sustained  by  the  plaintiff's  failure  to  fulfill 
his  contract,  and  thus  substantial  justice  may  be  done  without 
subjecting  the  defendants  to  the  necessity  of  bringing  a  cross  ac- 
tion." 

This  doctrine  is  recognized  in  Chitty  on  Contracts,  both  in  the 
text  and  notes,  6th  Amercian  edition,  from  3d  London,  430,  446, 
479,  743. 

The  American  cases  fully  sustain  it  in  Massachusetts,  Pennsyl- 
vania, Vermont,  and  New  Hampshire;  and  in  some  of  the  other 
states  there  has  been  a  conflict  of  decision. 

There  is  a  large  collection  of  cases  which  support  the  doctrine 
for  which  I  contend,  in  a  learned  and  elaborate  note  to  the  case 
of  Gutter  t;.  Powell,  in  2  Smith's  Leading  Cases,  24. 

Indeed,  it  is  recognized,  both  in  England  and  America,  both  in 
ancient  as  well  as  modern  cases,  and  has  become  a  fixed  principle 
in  the  text-books,  that  on  a  delivery  of  part  of  the  articles  under 
an  entire  contract,  unless  the  vendee  return  the  articles  so  received 
in  part  perlormance  of  the  entire  contract,  such  reception  and  re- 
tention severs  the  entirety  of  the  contract,  and  authorizes  a  re- 
covery upon  an  implied  obligation  in  law,  to  the  extent  of  the 
value  of  the  articles  so  retained,  after  the  time  has  elapsed  for  the 
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performance  of  the  entire  contract;  up  to  which  time  the  vendee 
huB  the  right  to  rescind  and  return  the  articles. 

The  contrary  doctrine  is  unreasonable  and  unjust,  and  fraught 
247]  with  mischief.  It  enables  the  vendee,  who  has  *received  a 
part  of  the  articles,  and  who  perhaps  has  sustained  no  injury  from 
the  non -delivery  of  the  balance,  to  retain  them  without  compen- 
sation, if  the  vendor  be  unable  to  deliver  the  whole*  It  operates 
unjustly  upon  the  great  class  of  producers  in  the  country — men 
who  have  grain  and  hay  and  pork  to  sell — who  oftentimes,  at  the 
time  of  the  contract  of  sale,  may  not  know  exactly  the  amount 
they  may  raise,  and  yet  contract  to  deliver  a  given  amoant.  Now 
If  the  vendee  receives  a  part,  it  should  be  regarded  as  a  waiver  of 
the  entirety  of  the  contract.  It  is  in  fact  a  waiver  by  the  act  of 
the  vendee.  To  hold  that  a  vendee  may  receive  and  hold  articles 
without  compensation,  where  the  value  of  those  received  does  not 
depend  upon  the  delivery  of  the  whole,  is  a  violation  of  all  equi* 
table  consideration.  To  say  that  a  man  may  retain  999  bushels  of 
corn  because  the  odd  bushel  is  lacking  on  a  contract  for  a  1,000,  or 
that  the  builder  of  a  house  is  not  to  receive  compensation  because 
the  last  nail  may  not  have  been  driven,  or  the  last  door  hung,  or 
that  the  laborer  for  fifty-nine  days  shall  receive  no  pay  because 
he  has  not  worked  the  sixtieth,  shocks  every  man's  sense  of  jus- 
tice. I  hold  such  is  not  the  law,  and  never  was  the  law,  and  that 
the  mistake  has  sprung  up  in  misapprehending  what  was  an  en- 
tire and  what  a  divisible  contract. 

The  distinction  which  will  reconcile  most  of  the  oases,  and  which 
conforms  to  strict  principle,  is,  between  contracts  which  are  en- 
tire and  indivisible,  and  those  which  are  entire,  but  capable  of 
severance  and  division.  A  failure  to  reoogniee  this  distinction 
has  introduced  some  confusion  and  contradiction  into  the  author- 
ities. In  the  first  instance,  the  contract  must  be  performed  before 
action  can  be  maintained.  In  the  latter  part,  performance  sever- 
ing the  contract,  the  law  imposes  the  duty  of  compensation,  and 
implies  an  obligation  of  payment  which  will  support  an  action, 
and  authorize  a  recovery  to  the  extent  of  the  benefit  received. 
This  distinction  is  founded  in  reason.  If  the  contract  be  entire, 
and  incapable  of  severance,  and  no  part  bo  completed,  there  is  no 
248]  certain  mode  of  determining  the  value  of  the  '('part  performed 
in  reference  to  the  value  of  the  whole;  and  the  law  can  not  imply 
an  obligation  to  pay  a  sum  certain.  If  the  contract  embrace  the 
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Qompletion  of  a  eingle  thing,  that  must  be  done  before  a  i 
action  accrnee.  Becaase,  if  a  man  contract  to  pay  an  enl 
for  the  completion  of  a  single  thing,  the  law  will  not  br 
flinglo  thing  into  fractional  parts,  and  compel  payment  in 
tion  to  its  relative  value,  to  a  full  completion ;  for,  in  Bin 
the  part  performance  is  of  no  value  unless  the  completio 
place,  and  the  law  will  not  presume  or  compel  completion 
value  to  the  fractional  performance ;  and  hence,  no  suit 
maintained  upon  it;  for  it  may  be  that  no  complete  perfc 
ever  will  take  place;  and,  if  not,  no  benefit  has  been  r 
But  where  the  contract  is  entire  only  in  embracing  a  give 
ber  of  acts  or  things,  each  of  which  is  complete  in  itself 
value,  performance  to  any  given  number  of  these  distil 
separate  things  will  authorize  a  recovery  to  that  extent,  a 
all  may  not  have  been  performed. 

The  entirety  of  a  contract  does  not  depend  upon  the  ^ 
the  contract,  but  upon  the  subject  matter.  If  the  subject 
16  one  thing  or  a  mere  aggregation  of  relative  parts — a 
each  may  be  complete  in  itself,  yet  of  necessary  combini 
produce  the  thing  contracted  for^the  contract  is  entire 
capable  of  division.  As,  for  instance,  a  contract  to  make  a 
the  part«  are  complete  in  themselves,  but  they  must  be  cc 
to  make  the  watch,  and  are  of  no  value  in  their  separal 
except  as  to  the  material ;  and  a  recovery  could  not  be  hi 
Buch  contract  was  complete.  But  a  contract  for  the  sale 
livery  of  one  hundred  watches  is  capable  of  division — f 
watch  is  of  distinct  and  separate  value  in  itself,  and  its 
not  increased  or  diminished  from  any  relation  which  it  1 
the  other  ninety -nine;  and,  hence,  upon  the  delivery  and 
ance  of  any  part  of  the  number  of  watches  contracted  for, 
will  allow  a  recovery  to  be  bad,  although  the  whole  numl 
not  have  been  delivered.  True,  the  vendee  *may  refuse  t 
accept  a  part,  or  he  may  return  the  part  delivered,  and 
the  contract;  or  on  action  brought  he  may  give  in  evider 
damage  he  may  have  sustained  by  not  having  the  who! 
ered,  to  reduce  or  defeat  the  recovery;  or  he  may  bring  h 
action,  but  this  has  nothing  to  do  with  the  right  to  bring  a 
for  the  part  delivered  or  retained.  Now  to  hold  that  bei 
delivery  of  sixty  watches,  that  no  suit  could  be  brought  f 
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Talae,  shocks  the  moral  sense  of  every  man.  The  vendor  may 
tiot  have  been  able  to  deliver  them ;  the  accidents  of  trade,  an* 
foreseen  misfortunes  of  various  kinds,  may  have  prevented  it, 
apart  from  mere  willful  refusal.  In  such  case,  every  man  admits 
there  must  be  a  remedy;  but  how  will  it  be  had  upon  the  prin- 
ciple that  such  a  contract  is  entire  and  not  capabU  of  division  ? 
It  can  not  be  had  at  law,  because  the  action  is  upon  the  contract, 
find  it  is  not  completed.  It  can  not  be  had  in  equity,  because  the 
contract  is  the  measure  of  right,  both  in  law  and  equity;  and 
contracts  must  have  the  same  effect  in  either  forum. 

But  it  may  be  said,  and  is  said,  that  these  circumstances  may 
be  averred  as  an  excuse  for  non -performance,  and  will  authorize  a 
suit,  when  they  exist,  for  part  performance.  The  objection  to 
this  rule  is  want  of  certainty;  it  has  no  fixed  limit,  and  extends 
as  well  to  contracts,  where  the  thing  is  entire,  as  where  it  is  divis- 
ible ;  and  yet  no  lawyer  would  contend  that  on  a  contract  to  make 
a  tub,  that  the  finishing  of  one  stave  would  authorise  a  recovery 
to  that  extent,  although  a  misfortune  or  inevitable  accident  might 
prevent  its  completion.  The  truth  is,  there  is  but  one  rule  which 
<ian  be  adopted,  that  will  harmonize  with  principle,  and  be  of  safe 
and  certain  practical  application,  and  that  is,  that  where  there  is 
A  contract  capable  of  division,  to  permit  a  recovery  to  be  had 
upon  part  performance,  under  the  restrictions  and  limitations  I 
have  before  mentioned.  The  rule  that  a  contract  which  is  entire 
in  its  words,  though  not  in  its  subject  matter,  must  be  completely 
performed  before  suit  can  be  maintained  for  performance  in  part, 
"250]  oftentimes  '('works  such  gross  and  manifest  injustice  that  j 
feel  myself  safe  in  saying  that  it  is  not  the  law.  It  sprung  into 
existence  from  having  more  regard  to  the  words  than  to  the  sub- 
stance of  the  contract,  and  is  rather  a  phantom  of  verbal  logic* 
than  a  conclusion  of  reason  from  a  perception  of  the  true  relation 
of  things.  There  is  a  constant  endeavor  to  escape  its  operation 
even  where  it  is  recognized  as  binding  law,  in  the  broad  margia 
which  courts  sometimes  allow  to  a  jury  to  do  justice  in  their 
finding,  in  opposition  to  some  unreasonable  rule,  and  then  refuse 
a  new  trial,  upon  the  ground  that  substantial  justice  has  been 
done.  I  am  wholly  opposed  to  the  recognition  of  a  rule  which  it 
is  oftentimes  regarded  as  a  merit  to  cheat  in  practice.  It  ren- 
ders legal  results  doubtful,  and  shakes  confidence  in  judicial  pro* 
<3eeding8. 
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It  is  the  glory  of  the  common  law,  that  it  possesses  the  inher* 
«iit  power  of  coDformiDg  to  reason.  It  is  a  fnndamental  maxim, 
that  when  the  reason  of  the  rule  ceases,  the  rale  itself  ceases,  and 
much  more  does  it  possess  the  power  of  shaking  off  an  error  which 
has  sprang  into  life  from  misapprehension.  It  is  the  duty  of 
coarts  to  shape  the  symmetry  of  the  law  to  the  harmony  of  rea- 
son, and,  where  wrong  is  the  resalt  of  a  rale,  althoagh  it  has  beea 
flanctioned  by  precedent,  to  examine  it  closely  upon  the  broad 
light  of  principle,  and  to  alter  and  shape  it,  or  discard  it  if  jastice 
reqaire.  It  is  the  boast  of  the  law  that  it  is  the  perfection  of 
reason,  hence  it  is  oftentimes  more  safe  to  walk  by  its  light,  than 
to  hobble  apon  cratches  of  precedent.  Bat  in  the  present  case  I 
conceive  that  the  rale,  for  which  I  contend,  has  ever,  been  the 
law,  and  that  lack  of  discriminating  between  the  nature  of  con- 
tracts entire  in  words  and  divisible  iii  substance,  has  prodaced 
the  error ;  and  that  there  is  as  mach  weight  of  authority  to  sup- 
port the  action  on  part  performance  of  a  contract,  entire  in  words, 
but  divisible  in  substance,  as  can  be  arrayed  against  it,  and  that 
the  main  current  of  modern  decisions  is  in  its  favor ;  and,  thus  sup- 
ported, and  backed  by  reason,  I  had  hoped  it  woald  be  adopted 
as  law  in  Ohio. 
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^oAH  Oabboll  and  ANOTHER  V.  Lessib  or  Aabon  G.    [351 
Olmsted  and  others. 

TThe  special  act,  passed  by  the  legislature  January  7,  1813,  authorising  a  par- 
tition and  sale  of  the  lands  of  the  devisees  of  Aaron  Olmsted,  deceased, 
was  constitutional,  and  the  sales  made  by  the  trustees  named  in  the  act 
are  legal,  and  a  bar  to  any  claim  of  title  set  up  by  said  devisees  or  any 
person  claiming  under  them. 

This  is  a  writ  of  error,  directed  to  the  court  of  common  pleas  of 
Ijake  counly. 

From  the  bill  of  exceptions,  these  facts  appear : 
In  1801,  and^  from  thence  till  the  time  of  his  death,  Aaron 
Olmsted,  of  East  Hartford,  Connecticut,  ancestor  of  the  lessors 
of  the  demandants,  was  seised  in  fee  of  30,000  acres  of  land,  in 
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i/h  part  of  Ohio,  of  which  the  demanded  premises  was 

04,  James  Lewis,  of  New  England,  then  having  agreed  with 
Dlmsted  that  he  might  select  a  lot  from  said  lands  forpar- 
.nd  settle  on  it,  moved  into  Ohio,  and  having  selected  the 
led  premises,  settled  thereon  and  commenced  improvements. 
06,  Aaron  Olmsted  came  to  Ohio  and  found  James  Lewis 
ession  of  the  premises  in  question,  and  entered  into  this 

agreement  with  him:  that  he  might  continue  to  occupy 
Is  on  which  he  had  settled,  and  continue  to  make  improve- 
and  that  he  (Olmsted),  would  either  sell  him  the  lands 
saAonable  price,  or  pay  him  for  the  improvements  then 
ind  which  should  thereafter  be  made  by  him;  and  they 
led  then  to  appraise  the  improvements  already  made.  Olm« 
turned  to  Connecticut^  made  his  will  as  hereinafter  men- 
and  died.  Lewis  remained  in  possession  of  the  land,  and 
ed  his  improvements  till  1812,  when  he  died,  and  the  lands 
into  the  possession  of  his  heirs,  through  one  of  whom  the 
mts  hold  that  part  of  the  demanded  premises  embraced  in 
he  ^consent  rule.  And  the  defendants,  and  those  under 
bhey  claim,  have  hitherto  held  possession  of  the  premises, 
g  title  adversely.  They  had  occupied  it  thirty-nine  years, 
[lis  action  was  commenced. 

tis  will,  Aaron  Olmsted  appointed  his  widow,  Mary  L. 
d,  Benjamin  Olmsted,  and  Caleb  Goodwin,  executors  thereof, 
iterod  on  those  duties.  In  1809,  these  executors,  reciting 
e  David  Abbot,  held  of  said  Aaron  Olmsted,  or  his  attorney, 
act  for  the  demanded  premises,  deeded  the  same  to  him  in 
ent  of  the  said  contract  as  they  say  in  the  deed.     This  deed, 

containing  these  recitals,  is  insufficient  to  convey  the  lands, 
by  estoppel,  being  informal,  conveying  the  right  and  title, 
Lhey  as  executors  had,  as  is  claimed  by  the  demandants.  In 
ames  Lewis,  finding  Abbott  had  this  deed,  for  the  purpose 
igthening  his  title,  purchased  the  land  of  him  and  took  his 
This  deed  of  the  executors  to  Abbott,  and  all  the  subsequent 
ances  down  to  the  plaintiffs  in  error,  were  ruled  out  by  the 
koiding  that  the  executor's  deed  was  bad,  and  the  others 
ing  on  it  were  inadmissible  also. 

n  Olmsted  died  September  9, 1806.  His  will  created  a  per- 
mtailment,  if,  by  the  rules  of  law,  such  estate  could  be  made, 
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in  his  three  sons,  Horace  Bigelow  Olmsted,  Charles  Hide  Olmsted, 
and  Aaron  Franklin  Olmstoij,  to  whom  in  equal  shares,  and  to  the 
heirs  of  whose  bodies  lawfully  begotten,  in  common  forever,  he 
gave  the  whole  of  said  lands.  Two  of  these  three  sons,  Horace  B. 
and  Aaron  F.,  were  never  in  Ohio.  In  this  situation  the  lands 
remained  till  January  7,  1813.  The  entailment  prevented  sales, 
the  lands  were  wild,  and  unproductive  therefore,  and  the  taxes 
eating  them  up.  January  7, 1813,  on  application  of  Mrs.  Olmsted, 
executrix  of  the  will,  and  mother  of  the  devisees,  and  Caleb  Good- 
win, then  a  surviving  executor  of  the  will,  the  legislature  of  Ohio 
passed  an  act,  premising  that  the  lands  were  tied  up  by  the  en- 
tailment so  as  to  prevent  sales ;  were  unproductive ;  the  devisees 
could  derive  from  them  no  *means  of  paying  the  taxes  [258 
which  were  yearly  accumulating  with  penalties  and  interest, 
which  in  a  short  time  must  totally  divest  the  devisees  of  their  in- 
terest in  the  lauds.  In  this  act  the  legislature  appointed  a  com- 
mittee to  partition  the  lands  and  appraise  them,  and  three  trusts 
ees,  Mary  L.  Olmsted,  Levi  Goodwin,  and  Caleb  Goodwin,  with 
authority,  after  giving  bonds,  to  sell  and  convey  the  lands,  and  afler 
paying  the  taxes  and  removing  the  incumbrances,  to  invest  the 
avails  in  United  States  stock,  or  other  productive  property,  fortho 
benefit  of  the  devisees,  etc.  For  the  purpose  of  laying  the  founda- 
tion for  showing  that  those  under  whom  the  plaintiffs  in  error 
claim,  again  purchased  th«  premises  of  these  trustees,  out  of 
abundant  caution,  and  again  paid  for  the  land  to  them,  and  re- 
ceived  a  deed  from  them,  they  offered  this  act  in  evidence,  but  the 
court  rejected  it  as  unconstitutional. 

Horace  Bigelow  Olmsted,  one  of  the  devisees,  died  in  August, 
1817,  having  two  children,  heirs  of  his  body  lawfully  begotten, 
Aaron  G.  and  George  H.  Olmsted,  two  of  the  lessors  of  the 
plaintiff  in  the  original  suit.  Aaron  Franklin  Olmsted,  another 
of  the  devisees,  died  in  January,  1825,  leaving  four  children, 
heirs  of  his  body  lawfully  begotten,  to  wit :  Aaron  F.,  Henry  W., 
Delia  P.,  and  Julia  L.  Olmsted,  the  other  four  lessors  of  the  plaintiff, 
all  of  which  lessors  have  ever  resided  in  Connecticut.  This  suit 
was  commenced  January  10,  1843,  nearly  thirty-seven  years  -after 
the  death  of  Aaron  Olmsted,  the  ancestor  ;  twenty-six  years  after 
the  death  of  Horace  Bigelow  Olmsted,  one  of  the  devisees ;  and 
eighteen  years  after  the  death  of  Aaron  Franklin  Olmsted,  another 
devisee. 
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The  declaration  coDtains  three  counts.  The  first  Is  on  the  joint 
demise  of  the  six  lessors — t.  c,  the  children  of  Horace  Bigelo^ 
Olmsted  and  Aaron  Franklin  Olmsted  ;  the  second  is  on  the  joint 
demise  of  the  two  children  of  Horace  Bigelow  Olmsted;  and  the 
third  is  on  the  joint  demise  of  the  foar  children  of  Aaron  F.  01m- 
>sted. 

To  the  ruling  of  the  court  errors  are  assigned  as  follows : 

1.  The  court  erred  in  not  charging  the  jury,  that  if  they  found 
254]  *that  James  Lewis  went  into  possession  of  the  premises 
under  the  license  to  enter  and  make  improvements,  and  Olmsted 
could  pay  him  for  the  improvements,  or  convey  him  the  land  at  a 
reasonable  price,  and  he  did  make  such  improvements  and  con- 
tinued in  possession  to  his  death,  and  his  heirs  possessed  and  im- 
proved after  him,  that  in  such  case  he  acquired  a  right  of  posses- 
sion, which  descended  to  his  heirs  and  passed  by  their  conveyance 
to  the  defendants,  of  which  they  could  not  be  divested  till  the 
conditions  were  complied  with. 

2.  The  court  erred  in  rejecting  the  deed  of  the  executors  of 
Aaron  Olmsted  to  David  Abbott,  and  the  other  deeds  subsequently 
offered  in  evidence. 

3.  The  court  erred  in  ruling  out  the  special  act  of  the  legislature 
offered  in  evidence. 

Perkins  &  Osborn  and  Swan  &  Andrews,  for  the  plaintiffs  in 
error,  submitted  the  following  authorities : 

Scott  V.  Doaglas,  7  Ohio,  228,  pt.  1 ;  Riddle  v.  Bryan  et  al.,  5 
Ohio,  48;  Baird  et  al.  v.  Eirtland  et  al.,  8  Ohio,  21 ;  Wilson  et  al. 
V.  Chalfant,15  Ohio,  248;  Jackson  v.  Moore,  13  Johns.  516;  1 
Hilliard's  Ab.  224;  Kinsman  v.  Loomis  et  al.,  11  Ohio,  477;  2 
Blackf.  Com.  345 ;  5  Cruise's  Dig.  7,  8 ;  Swan's  Ohio  La^d  Laws, 
265-279;  2  Blackf.  Com.  110,  111 ;  Helfenstine's  Lessee  v.  Gerard 
et  al.,  7  Ohio,  275,  pt.  1 ;  Thompson's  Lessee  v.  Gibson  et  al.,  2 
Ohio,  339. 

HiTOHCOOK  &  Wilder,  for  the  defendants  in  error,  presented  the 
following  authorities: 

Scott  V.  Douglass,  7  Ohio,  228,  pt.  1 ;  5  Cruise's  Dig.  7,  8;  Sug. 
on  Powers,  263;  4  Mon.  91 ;  6  lb.  594;  Wilkeson  v.  Leland,  2  Pet. 
627 ;  Const.  TJ.  S.,  art.  8,  sec.  16 ;  Fletcher  v.  Peck,  2  Cond.  308 ;  2 
Black.  Com.  236;  4  Cond.  466;  5  lb.  369;  1  Bay,  90;  Yanhorne 
V.  Dorrance,  2  Dall.  304 ;  Hamilton  «.  Hempsted,  3  Day,  332. 
214 


Digitized  by  VjOOQIC 


.-.i^ 


DECEMBER  TERM,  1847. 


255,  25^ 


Carroll  et  al.  v.  Leasee  of  Olmsted  et  al. 


♦Avert,  J.  The  court  of  common  pleas  erred,  it  is  said,  [265 
in  refusing  to  charge  the  jury,  as  required,  upon  the  defendants* 
right  of  poBsesaion,  and  erred  also  in  rejecting  the  deed  ft-om  the 
executors  of  Aaron  Olmsted  to  David  Abbott,  and  the  other  f»nb. 
sequent  deeds  in  the  chain  of  title.  These  points  have  been  ox- 
amined  at  some  length  by  the  counsel,  but  we  are  not  satiRfiod 
that  in  either  case  there  was  any  error.  We  come,  therefore,  to 
consider  the  third  alleged  error,  which  has  been  amply  discussody 
and  treated,  we  think,  with  reason,  as  presenting  the  important 
question  in  this  case  to  be  decided.  This  third  error  assigned  is, 
the  exclusion  of  the  act  of  the  legislature  offered  in  evidence  by 
the  defendants.  The  act  alluded  to  was  passed  as  early  as  in  the 
year  1813,  January  7th,  and  the  preamble  recites  substantially  as 
follows:  That  whereas,  Aaron  Olmsted,  late  of  Hartford,  Connec- 
ticut, by  his  will  devised  to  his  three  sons,  Horace  B.,  Aaron  P., 
and  Charles  H.  Olmsted,  all  his  estate  in  the  Connecticut  West- 
ern Reserve,  in  Ohio,  containing  about  30,000  acres,  to  be  to 
them  (his  said  three  sons)  in  equal  shares,  and  to  the  heirs  of 
their  bodies  lawfully  begotten  forever;  and  whereas  said  lands 
are  unimproved  and  unproductive,  and  by  reason  of  the  entail- 
ment unsalable,  whereby  the  aforesaid  devisees  are  unable  to  de- 
rive any  benefit*  therefrom,  or  any  means  of  paying  the  taxes 
thereon,  which  are  yearly  accumulating,  with  penalties  and  inter- 
est, which  must  in  a  short  period  totally  divest  the  said  devisees 
of  their  interest  in  said  lands,  which  to  prevent,  and  to  render 
said  property  useful  to  said  devisees  and  their  posterity.  After 
reciting  as  aforesaid  in  the  preamble,  the  act  went  on  to  provide 
that  a  committee  should  make  partition  of  the  lands  among  the 
three  devisees;  that  they  should  bo  governed  by  the  provisions 
of  the  general  act  to  provide  for  the  partition  of  real  estate,  and 
should  make  return  of  such  partition  to  the  Supreme  Court  for 
the  counties  within  which  the  lands  were  situated.  Three 
trustees  were  appointed  by  the  act,  to  wit:  Mary  L.  Olmsted, 
Levi  Goodwin,  and  Caleb  Goodwin;  one,  to  wit,  Mary  L.  01  m- 
ated,  said  to  be  the  ^mother  of  the  devisees,  and  the  exec-  [256 
ntrix  named  in  the  will,  and  another  of  the  three,  Caleb  Good- 
win, executor  also  of  the  will.  The  trustees  were  required  to 
give  bond  to  the  acceptance  of  the  Supreme  Court,  in  double  the 
value  of  the  lands,  conditioned  for  the  faithful  performance  of  the 
trust.    They  were  authorixed  to  sell  and  convey  all  or  any  part 
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of  the  lands,  and  to  apply  tho  first  proceeds  to  the  payment  of 
taxes  and  the  removing  of  incnmbrances ;  and  the  principal  sam^ 
after  making  the  disbursements  aforesaid,  to  be  vested  in  prop- 
erty or  funds,  that  should  be  deemed  secure  and  most  beneficial 
to  the  devisees,  the  interest  or  profit  to  be  applied,  from  time  to 
time,  to  the  use  of  the  devisees.  There  is  this  provision,  also, 
among  others:  that  in  case  of  the  death  of  either  of  the  devisees, 
bis  share  of  said  estate,  whether  in  the  lands  or  other  property 
derived  from  the  sale  of  them,  should  descend  to  the  legal  repre- 
fientatives  in  the  same  manner  as  other  similar  property;  and  the 
trust  estate  and  entailment,  so  far  as  regarded  the  share  of  the 
deceased  devisee,  should  cease,  and  the  estate  become  absolute  in 
49uch  representatives ;  except  if  such  deceased  devisee  should  leave 
«  widow,  her  dower  estate  should  continue  during  her  life.  The 
introduction  of  the  act  in  evidence  was  to  have  been  followed  by 
proof,  such,  we  understand,  as  the  following:  that  the  trustees 
sold  the  land,  to  wit,  the  30,000  acres,  and  executed  conveyances 
to  the  purchasers;  that  the  act  was  procured  by  persons  acting 
for  the  devisees;  that  the  devisees  had  issue  born  before  convey- 
ance executed  by  the  trustees;  that  the  title  through  the  trustees 
came  down  to  the  defendants  by  deed ;  and  that  for  a  long  period 
of  time  none  of  the  devisees  or  their  representatives  protended  to 
Assort  any  title  to  these  lands;  and  that  the  proceeds  of  the  sale 
were  paid  out  according  to  the  provisions  of  the  act,  and  the  pro- 
-ceedings  under  it  were  acquiesced  in  by  all  the  parties  who  were 
capable  of  acquiescing.  But  a  statement  of  the  intention  to  offer 
further  evidence  in  connection  with  the  act  does  not  appear  upon 
the  record  ;  and  the  omission  to  make  this  offer  of  further  proof, 
257]  and  to  cause  it  to  be  noted  *in  the  bill  of  exceptions, 
should,  as  it  is  now  urged,  preclude  the  defendants  in  ejectment 
from  claiming  that  they  had  such  proof. 

Upon  the  trial  of  a  cause,  it  is  not  essential  that  the  facts  to  be 
proved  should  be  introduced  in  any  given  order,  though  the  party, 
before  the  close  of  his  case,  must  be  prepared  to  show  each  link  in 
the  chain  of  his  evidence.  Nor  is  it  customary,  before  offering 
the  proof  of  a  fact,  to  state  what  further  facts  will  be  proved; 
such  statement  not  being  often  of  any  use  for  the  purposes  of  the 
trial.  But  if  the  cause  is  to  be  taken  up  by  writ  of  error,  and  the 
judgment  of  the  court  questioned  for  rejecting  evidence,  then  it 
may  be  desirable  to  know  the  state  of  facts  connected  with  the 
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evidence  offered.  A  Btatemeat  of  the  offer  of  farther  proof  abave 
spoken  of,  is  usual  and  proper  in  the  bill  of  exceptions ;  but  there 
is  no  rule  or  settled  practice  making  it  indispensable.  There  is 
nothing  in  the  case  to  show  that  the  omission  was  not  accidental, 
nor  ground  to  suppose  that  any  defect  of  evidence  was  concealed. 
The  objection,  therefore,  which  has  been  taken  and  urged,  is  not 
sustained. 

The  important  question  in  the  case,  and  which  we  are  now 
called  to  decide,  is,  whether  the  act,  with  the  evidence  in  conneo* 
lion  with  it,  will  support  the  title  of  the  defendants  in  ejectment. 
And  here,  in  behalf  of  the  children  of  the  devisees,  the  ground  is 
taken,  that  the  act  is  unconstitutional  and  therefore  void;  that  it 
is  a  special  act,  attempting  to  take  the  property  of  one  person, 
and  without  or  against  his  consent,  to  give  it  to  another.  This 
makes  it  proper  to  inquire,  what  kind  of  estate  was  to  be  operated 
upon  by  this  act.  It  is  described  in  the  will  of  Aaron  Olmsted,  as 
devised  to  his  three  sons  in  equal  shares,  and  to  the  heirs  of  their 
bodies  lawfully  begotten  forever.  The  law  must  determine  what 
estate  the  devisor  meant  to  convey,  and  what  power  over  it  belongs 
to  the  devisee.  We  may  go  back  to  the  early  periods  of  the  Bn- 
glish  common  law,  and  in  the  search  among  its  ancient  records 
we  shall  discover  that  words  such  as  are  employed  in  this  will 
meant  in  Bngland,  first,  *a  conditional  fee,  and  afterward,  by  [258 
the  operation  of  statute  de  donis^  a  fee  taiL 

By  the  law,  under  the  first  description  of  estate,  if  the  grantee 
had  issue,  the  estate  became  absolute  in  him,  so  that,  by  his  con« 
Teyance,  he  could  bar  both  his  own  issue  and  the  reversioner; 
and,  even  before  issue,  the  grantee  could  have  barred  his  issue. 
But  in  Bngland  a  restraint  was  imposed  upon  this  power  of 
jilienatlon  by  the  above-mentioned  statute,  and  the  result  was, 
that  this  conditional  fee  became  a  fee-tail.  Such  a  fettering  of 
estates  created  great  uneasiness  and  dissatisfaction,  but  the  strug- 
gles to  obtain  relief  beiore  the  parliament,  were  without  any  suc- 
cess. Afterward,  while  the  evil  was  pressing  with  great  severity 
upon  the  body  of  the  Bnglish  subjects,  and  parliament,  to  whom 
the  duty  properly  belonged,  refused  to  interpose  and  pass  the  nee* 
eesary  laws,  that  relief  in  another  form,  was  obtained  from  this 
^eat  national  grievance.  It  was  secured  by  what  has  been  char^ 
acterized  as  a  bold  and  unexampled  stretch  of  the  power  of  judicial 
legislation.    The  Bnglish  judges,  upon  consultation,  resolved  that 
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an  estate  tail  might  be  barred  by  a  common  recovery ;  and  these 
recoveries  have  been  since  considered  simply  a  conveyance  on 
record,  invented  for  the  express  purpose  of  giving  the  tenant  in 
tail  an  absolate  power  to  dispose  of  his  estate. 

The  tenant  holding  a  conditional  fee  could,  by  the  common  law, 
pass  a  title  to  the  estate.  By  an  act  of  parliament,  the  statute  de 
donis,  the  owner  was  deprived  of  his  ancient  power  of  alien* 
Ation ;  and,  by  this  act,  it  is  said,  the  true  policy  and  rule  of  the 
common  law  was  overthrown.  But  this  resolve  of  the  judges 
before  mentioned,  in  effect,  at  once  removed  burdensome  restraints 
which  had  been  imposed  upon  alienations,  by  the  express  provis- 
ions of  a  statute,  and  furnished  a  memorable  instance  of  an  act  of 
the  English  judges,  which  could  resist  and  overturn  the  power, 
sometimes  irreverently  called  omnipotent,  of  an  English  act  of 
parliament.  This  interposition  of  the  courts  of  law  took  place  as 
269]  early  as  in  the  reign  of  Edward  IV.  Afterward  *restraints 
were  in  various  ways  further  removed ;  and  estates  tail  in  England 
bave  long  been  reduced  to  almost  the  same  state  even  before  issue 
born,  as  conditional  fees  were  at  common  law  after  the  birth  of 
issue.  4  Kent's  Com.  12,  13,  etc.  In  which  case,  as  has  been 
before  stated,  the  grantee  can  pass  a  perfect  title,  barring  both  his 
own  children  and  the  reversioner. 

It  is  asked,  in  the  present  case,  whether  an  estate  tail  could 
ever  have  existed  in  Ohio,  and  whether  any  such  estate  was  recog- 
nized when  the  will  of  Aaron  Olmsted  took  effect,  on  September 
9,  1806.  We  have  had  some  legislation  in  this  state,  by  which, 
in  terms,  the  English  common  law,  and  statutes  made  in  aid  of 
the  common  law,  were  introduced  into  this  state.  The  last  act 
upon  the  subject  repealed  the  law  which  had  expressly  adopted 
the  common  law,  and  certain  statutes  made  in  aid  thereof,  which 
were  not  mentioned  by  name.  The  repealing  act  was  passed  in 
January,  1806.  What  was  the  effect  of  this  legislation,  first  adopt* 
ing  the  common  law  in  a  body,  and  then  repealing  the  law  which 
bad  so  adopted  it?  It  has  not  been  to  exclude  the  common  law. 
That  has  always  been  in  force,  and  it  could  not  have  been  ex- 
cluded without  producing  effects  marked  in  character  like  those 
which  follow  in  the  train  of  a  revolution.  If  that  could  have 
been  actually  excluded,  we  must,  from  necessity,  have  been  driven 
to  adopt  at  once  the  civil  law,  or  some  other  code,  to  furnish  a 
system  of  rules  needed  to  act  upon  the  countless  and  complicated 
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interests  of  sach  a  commnnity  as  ours.  No  one  caii  suppose,  how* 
ever,  that  there  was  ever  a  time  when  the  common  law  of  Bng* , 
land  was  not  in  force  here.  It  was  indispensable  to  the  action  of 
our  courts  at  all  times.  Bat  with  us,  as  in  the  other  states  of  this 
Union,  parts  of  the  common  law,  not  applicable  to  our  circam- 
stances,  or  not  saited  to  the  genius  of  our  institutions,  were  not 
introduced,  and  formed  no  part  of  our  law.  To  our  courts  the 
power  seemed,  in  many  cases,  necessary — and  then  they  always 
exercised  it— -of  deciding  what  portions  of  that  law  were  not  ap- 
plicable. Applying  *our  principles  to  this  law  of  entails,  [260 
should  we  be  likely  to  give  force  to  the  statute  de  donisf — ^to 
adopt  its  restraints  upon  alienation,  imposed  for  the  sole  benefit 
of  a  great  landed  interest,  and  in  opposition  to  the  liberal  policy 
of  the  common  law — burdening  industry,  and  embarrassing  the 
business  of  the  country  ?  Or,  following  tiie  course  of  the  English 
judges,  without  the  stretch  of  power,  should  we  reject  it  as  inap- 
plicable? If  any  restraints  were  left  in  this  estate,  beyond  what 
belonged  to  it  by  the  common  law,  tiiey  would  not  probably  be 
adopted. 

Upon  one  of  the  English  laws,  the  statute  of  uses,  which  was 
deemed  objectionable,  this  court  passed  in  the  case  of  Helfen- 
stine's  Lessee,  7  Ohio,  276.  Of  this  law,  they  there  say,  if  ever 
in  force,  it  became  so  by  the  statute  of  1795  or  1805,  and  was- re- 
pealed by  that  of  1806.  '^ 

It  will  be  discovered,  by  this  view  of  the  case,  that  the  title  of 
issue,  even  if  an  estate  tail  be  created  by  the  words  of  the  will, 
would  not  probably  have  been  deemed  a  serious  obstacle  in  the 
way  of  any  conveyance,  when  such  conveyance  was  believed  to 
be  demanded  by  circumstances.  But  upon  the  supposition  that 
rights  were  actually  created  by  the  will,  which  would  become 
vested  rights  in  tb  e  issue  of  the  devisees,  upon  the  birth  of  such 
issue,  then  it  is  to  be  determined  in  that  aspect  of  the  case^ 
whether  the  act  in  question,  or  so  much  as  authorized  a  sale  of 
the  premises,  is  valid. 

The  legislature  undertook  to  provide,  by  a  private  act,  that 
certain  trustees  named  in  the  act  should  have  power  to  pass  the  title 
to  this  estate.  Had  they  the  power  ?  It  can  not  be  claimed  that 
in  England,  from  which  mainly  we  derive  the  principles  govern- 
ing in  our  system  of  jarisprndence,  innumerable  private  acts  of 
parliament  have  been  passed ;  and  from  a  remote  period  down  to 
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at  time,  the  courts  of  that  country  have  given  to  such 
sanction.  Amongst  these  acts  will  be  found  such  as 
itios  of  estates;  convert  estates  tail  into  estates  in  fee, 
sale  of  lands  held  by  tenant  for  life  with  remainder  in  fee 
such  as  have  no  power  to  convey  ;  such  also  as  confirm 
by  which  infants  or  remainder-men  will  be  barred.  A 
3t  is  there  said  to  be  as  powerful  and  effective,  if  duly 
as  a  public  one,  in  transferring  the  legal  estate  in  lands 
person  to  another,  and  in  binding  all  who  are  intended 
nd  by  it.  5  Cruise's  Dig.  9.  Private  acts  passing  the 
nds,  and  in  various  ways  operating  upon  individuals, 
[)een  nnfrequent  in  many  of  the  states  of  the  union.  In 
tate,  since  its  organization,  private  acts  have  been  for  a 
and  often,  passed,  authorizing  the  settlement  of  estates, 
^  trustees,  and  giving  directions  to  make  conveyance  of 
Qe.  Under  laws  of  this  kind  large  bodies  of  land,  in 
iirts  of  the  state,  have  been  conveyed ;  and  if  titles  so 
shall  prove  not  to  be  valid,  an  evil  of  no  common 
)  will  be  the  consequence.  As  private  acts,  authorizing 
id  transfer  of  lands,  have  been  passed  by  the  practice  of 
kture  for  many  years,  and  extensive  interests  have  been 
upon  the  faith  of  these  legislative  acts,  a  court  would 
ctance  declare  such  acts  void  when  fairly  obtained, 
aws    for   the   sale  of  land,   in  behalf  of  minors   and 

0  are  and  should  be  themselves  incapable  of  conveying, 
constantly  upon  our  statute  books;  and  no  evil  is  dis- 
>  arise  from  this  source,  or  none  sufficient  to  cause  their 
'he  special  law  under  consideration  was  passed  between 

1  forty  years  ago.  It  recited,  in  its  preamble,  just 
od  reasons  for  its  passage.  It  may  be,  when  proof  ia 
t  none  of  its  statements  can  be  contradicted,  and  no 
»e  given  to  show  that  any  but  fair  means  were  employed 

its  passage ;  that  the  friends  of  the  devisees  petitioned 
lis  act  provided,  indeed,  for  converting  real  estate  into 
ut  it  took  care  to  secure  fidelity  in  the  agents  appointed 
le  sale ;  and  in  this  case,  as  in  many  others  of  a  similar 
)nformity  to  the  general  law  where  practicable  waa 
Ample  bonds  were  required,  and  the  proceedings  of  the 
Lstees  were  from  time  to  time  to  be  brought  before  the 
/ourt.    By  the  act,  the  trustees  were  empowered  to  sell 
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7,  or  to  lease  the  land.  They  were  to  vest  the  proceeds^ 
in  disbarsements,  in  property  deemed  secure  and  most 
for  the  said  devisees.  They  did  sell  and  make  deeds  of 
e,  we  are  to  suppose ;  and  the  title  which  they  passed 
archasers,  it  is  claimed,  with  whom  was  connected  an 

of   nearly  forty  years.     In    addition   to   this,   it   is 
lat  the  devisees  received  the  proceeds  of  the  sale,  and 

for  years  in  all  the  proceedings  of  the  trastees. 
igal  principles,  as  applied  to  this  case,  we  think  the  de- 
n  ejectment  had  a  right  to  give  the  special  act  in  evi- 

that  the  common  pleas  erred  in  rejecting  it. 
nt  reversed. 

)CK,  J.,  having  been  one  of  the  counsel  in  the  case,  did 
the  trial. 


GiDBON  6.  SOMEBS  V.  JOHN  HaRBIS. 

y  note  can  not  be  given  in  evidence  without  proof  of  its  execu- 
tion, unless  specially  declared  upon. 

A  writ  of  error,  directed  to  the  court  of  common  pleas 
ounty. 

;inal  action  was  assumpsit,  commenced  by  John  Harris 
»mers,  the  plaintiff  in  error.  The  declaration  contains 
nnt,  and  that  is  for  money  had  and  received.  To  this 
I  there  was  a  plea  of  non  assumpsit.  The  case  was 
to  a  jury,  and  a  verdict  returned  in  favor  of  the  then 
pon  which  judgment  was  rendered. 
I  trial  of  the  case  to  the  jury,  exceptions  were  [268 
he  ruling  of  the  court,  which  exceptions  appear  from 
ng  bill,  signed  and  sealed  by  the  judges  of  the  court, 
part  of  the  record.  "  The  plaintiff  offered  in  evidence 
iissory  notes,  purporting  to  be  signed  by  the  defendant, 
each ;  but  the  defendant  objected  to  the  admission  of 
without  proof  of  the  signature  of  the  defendant,  or  other 
^ing  that  such  notes  were  executed  by  him;  but  the 
ruled  the  objection,  and  suffered  said  notes  to  go  in  evi* 
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the  jury."  To  this  mling  of  the  court  the  plaintiff  ia 
tepted. 

rors  assigned  are  as  follows : 

I  court  erred  in  overrnling  the  objection  of  the  defendant 
the  admission  of  the  notes  in  evidence  as  set  forth  in 
f  exceptions. 

conrt  erred  in  permitting  the  notes  to  go  in  evidence  to 
without  first  proving  their  execution  by  the  plaintiff  in 

court  erred  in  rendering  judgment  for  the  plaintiff, 
igment  should  have  been  rendered  for  defendant. 
'aylor,  Polqer  &  Underhill,  for  plaintiff. 
Iarris,  for  defendant. 

X)CK,  J.  The  single  question  in  this  case  is,  whether  to 
plaintiff's  demand,  where  he  declares  for  money  had  and 
a  promissory  note,  purporting  to  be  made  by  the  defend- 
be  given  in  evidence  without  previous  proof  of  its  exe- 
And  this  question  must  be  answered  by  the  construction 
itutes  of  the  state,  dispensing  with  proof  in  certain  cases, 
ules  of  evidence,  as  known  to  the  common  law,  the  exe- 
'  such  note  must  be  proved  before  it  can  be  read  to  a 
low  far  has  this   rule  been  altered  by  the  legislation 

\y  the  act  of  March  9,  1838,  amendatory  to  the  act  en- 
)  act  dispensing  with  proof  in  certain  cases,''  it  is  enacted, 
Dn  plea  of  non  est  factum  to  a  bond,  offered  by  the  person 
3  the  obligor  or  grantor  of  a  deed,  or  plea  of  non  assumpsit^ 
ety  offered  by  the  person  charged  as  the  makeTy  or  indorser 
roraissory  note,  or  drawer,  indorser,  or  acceptor  of  any 
change,  it  shall  not  be  necessary  for  the  plaintiff  to  prove 
ition  of  the  deed,  the  making  of  the  note,  or  the  drawing 
ing  the  bill  of  exchange,  upon  which  suit  is  brought,  or  any 
ent  thereon,  unless  the  party  offering  such  plea  shall 
davit  of  the  truth  thereof,"  etc. 

batute  would  seem  to  be  sufficiently  explicit,  and,  at  the 
first  law  upon  the  subject  was  passed,  could  not  have 
mderstood.  The  plea  to  be  verified  by  affidavit  must  be 
^  a  person  ^^  charged  "  as  the  obligor  of  a  bond,  or  maker 
lissory  note.    When,  in  legal  parlance,  and  in  the  prog- 
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ress  of  a  suit,  can  a  man  be  said  to  be  ^^ charged'*  as  the  maker 

of  a  promissory  note?    Unqaestionably,  when  the  suit  is  against 

him,  and  in  the  declaration,  it  is  alleged  that  he  made  the  note.  tf 

This  charge  must  be  made  before  plea  pleaded,  that  the  defendant 

may  know  to  what  he  is  called  npon  to  answer  or  plead.     And  ■  .^ 

this  being  made  known  to  him,  if  he  would  put  the  plaintiff  to 

the  common-law  proof,  he  mnst  verify  his  plea  by  affidavit     Cer> 

taiDly,  a  defendant  can  not  be  said  to  be  *'  charged  "  as  maker, 

within  the  meaning  of  the  statute,  when  upon  trial  the  note  is 

offered  in  evidence.    It  is  then  too  late  for  him  to  make  affidavit 

to  the  truth  of  his  plea,  or  that  he  did  not  make  the  note. 

It  is  said,  however,  that  the  promissory  note  may  be  given  in 
evidence  to  sustain  a  declaration  for  money  had  and  received, 
and  that  it  is  a  very  common  practice  to  introduce  promissory 
notes  in  evidence  under  such  declarations.  This  is  all  very  true. 
But  the  note  is  received  in  proof,  not  because  it  is  a  promissory 
note,  but  as  furnishing  evidence  that  the  maker  has  received  money 
of  the  payee.  It  is  received  *upon  the  same  principle  as  is  [265 
an  accountable  receipt.  The  latter,  however,  can  not  be  re- 
ceived without  proof  of  its  execution,  neither  should  the  former, 
both  being  offered  with  the  same  view,  and  to  effect  the  same 
purpose. 

This  practice  of  declaring  for  money  had  and  received,  and  sus- 
taining the  declaration  by  the  exhibition  of  a  promissory  note  in 
evidence,  is  of  modern  invention,  and  introduced,  I  suppose,  to 
save  the  labor  of  declaring  specially.  But  if  this  labor-saving 
process  is  adopted,  the  party  adopting  it  must  suffer  the  conse- 
quences. And  it  will  be  found  easier,  I  imagine,  to  declare 
specially,  than  to  bring  forward  witnesses  to  prove  the  execution 
of  a  note.  This  principle  of  dispensing  with  proof,  unless  the  plea 
of  the  general  issue  to  an  action  upon  a  bond,  or  upon  a  promis- 
sory note,  was  verified  by  affidavit,  was  first  introduced  into  our 
system  by  an  act  of  February  4, 1813.  Chase's  Stat  797.  At  that 
time,  the  uniform  practice  was  to  declare  specially  upon  such  in- 
struments, and  the  law  was  intended  to  meet  such  cases.  And  it 
is  for  this  cause  I  have  said,  that  when  the  first  law  upon  the  sub  • 
ject  was  passed,  it  could  not  have  been  misunderstood. 

But  it  is  said,  it  can  make  no  difference  with  a  defendant 
whether  the  declaration  is  general  or  special,  for  the  reason  that 
he  may,  if  he  will,  compel  a  plaintiff  to  furnish  him  with  a  bill  of 
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particulars..  It  is  trne  he  may  do  it,  bat  he  is  not  bouDd  to  do  it* 
If  or  is  his  plea  an  answer  to,  or  to  be  controlled  by  the  bill  of 
particulars.    The  plea  is  intended  as  an  answer  to  the  declaration. 

Suppose,  however,  that  the  bill  of  particulars  is  furnished.  If 
from  that  it  should  appear  that  the  declaration  is  intended  to  be 
sustained  alone  by  the  introduction  of  a  promissory  note,  a  de- 
fendant might  venture  to  make  affidavit  to  the  truth  of  his  plea. 
But  suppose  the  bill  of  particulars  should  contain  other  matters, 
for  which  he  knew  himself  to  be  liable,  how  could  he  then  swear 
to  the  truth  of  his  plea?  He  could  not  do  it  without  patting 
himself  in  danger  of  a  prosecution  for  perjury. 
266]  *Again,  the  proof  dispensed  with  is  proof  of  the  execution 
of  the  bond  or  note  "upon  which  suit  is  broughV*  Can  a  suit  bo 
said  to  be  brought  npon  a  bond,  unless  the  bond  is  the  foundation 
of  the  suit — unless  it  is  declared  upon  ?  Nor  can  a  suit  be  said  to 
be  brought  upon  a  promissory  note,  unless  it  shall  appear  from  the 
pleadings  that  such  is  the  fact.  It  would  not  be  sufficient  to  show 
it  by  the  proofs  in  the  case. 

Upon  a  careful  examination  of  the  statute,  we  are  brought  to 
the  conclusion,  that  it  is  only  where  a  note  is  specially  declared 
upon  that  a  defendant  will  be  compelled  to  make  affidavit  of  the 
truth  of  his  plea,  in  order  to  put  a  plaintiff  upon  proof  of  the  ex- 
ecution of  such  instrument.  If  the  plaintiff  elects  to  declare  for 
money  had  and  received,  he  can  not  avail  himself  of  the  provisions 
of  the  statute.    In  such  case  he  is  left  as  at  common  law. 

There  is  nothing  now  in  this  decision.  In  the  case  of  Patnam's 
Bx*r.  r.  Clark,  Wright,  595,  which  was  an  action  upon  a  note, 
the  defendant  pleaded  the  general  issue,  and  gave  notice  of  set-off. 
Under  this  notice  the  defendant  offered  in  evidence  a  promissory 
note,  made  by  the  testator,  without  proof  of  its  execution,  but  it 
was  rejected  by  the  court.  Now,  a  notice  of  set-off  can  not  be 
more  general  than  is  a  declaration  for  money  had  and  received. 
And  it  would  be  far  from  administering  even-handed  justice,  to 
permit  a  plaintiff,  under  such  a  declaration,  to  give  a  promissory 
note,  withoat  proof  of  its  execution,  in  evidence,  and  to  deny  the 
same  privilege  to  a  defendant  under  his  notice  of  set-off.  This 
case  was  decided  by  Judges  Lane  and  Wright. 

The  same  question  was  presented  to  Judges  Wright  and  Wood 
in  the  case  of  Hamilton  v.  Phelps,  and  decided  in  the  same  way. 
Wright,  689.    In  this  case  the  court  say,  <<  the  statute  referred  to, 
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ezonorate  the  plaintiff  from  proving  the  execntion  of  a  promissory  ' 

note  declared  upon,  unless  a  defendant  annex  to  his  plea  of  the  ' ) 

general  issne  an  affidavit  of  its  truth." 

This  qnestion  is  now  for  the  first  time  presented  to  the 
*coart  in  bank.  The  case  of  Harris  v.  Clark  et  al.,  10  Ohio,  [267 
6y  was  an  action  by  the  holder  of  a  promissory  note  against  a  re- 
mote indorser.  .  The  special  ooant  in  the  declaration  being  de- 
fective, the  plaintiff  offered  the  note  under  the  count  for  money 
bad  and  received.  There  was  no  controversy  about  its  executioui 
or  as  to  the  indorsement.  The  court  held  that  it  was  competent 
^denoe,  but  say :  *<  This  mode  of  declaring  in  a  case  like  the  pres^ 
ent,  is  one,  probably,  which  ought  not  to  be  encouraged ;  nor  can 
a  plaintiff,  by  adopting  it,  gain  any  advantage  that  he  would  not 
have  had  by  declaring  specially.  By  adopting  it,  he  might,  by 
possibility,  lose  the  benefit  of  our  statute  dispensing  with  proof 
in  certain  oases,  if  not  the  penalty,  accruing  upon  appeals  for  de- 
lay." Had  this  particular  question  been  presented  to  the  courti 
in  the  case  last  referred  to,  I  have  no  doubt  that  it  would  have 
been  held  that  proof  of  execution  could  not  be  dispensed  with, 
unless  the  note  was  specially  declared  upon.  And  the  above  in- 
timation was  unquestionably  made  to  warn  the  profession  of  the 
danger  to  be  apprehended  from  adopting  this  loose  mode  of  de- 
claring. 

We  are  of  opinion  that  the  court  of  common  pieas'  erred  in 
permitting  the  notes  referred  to  in  the  bill  of  exceptions,  to  go  in 
evidence  to  the  jury,  without  proof  of  their  execution  and  for  this 
cause  the  judgment  must  be  reversed,  with  costs,  and  remanded 
for  further  proceedings. 


Georgi  C.  Sargeant  v.  The  State  of  Ohio. 

A  recognizance  to  appear  and  answer  to  a  criminal  charge,  taken  by  a  single 
judge,  must  be  returned  to  the  court  of  common  pleas  of  the  county,  and 
a  memorandum  thereof  entered  on  the  minutes  of  said  court  to  make  it 
matter  of  record. 

A  declaration  upon  such  recognisance  will  be  bad  unless  it  aTor  that  such 
return  and  memorandum  were  made. 

Such  recognizance  can  not  be  declared  upon  as  a  common-law  bond. 
VOL.  xvi— 15  225 


Digitized  by  VjOOQIC 


I 


••1 


268,  269  SUPREME  COURT  OP  OHIO. 

Sargeant  o.  The  State. 

268]  *Thi8  is  a  writ  of  error  to  the  Supreme  Court  of  Hamilton 
county. 

The  action  below  was  debt,  brought  by  the  defendant  in  error 
against  the  plaintiff  in  error,  George  C.  Sargeant,  upon  a  bond 
of  recognizance  for  8750,  made  jointly  and  severally  by  one  David 
Burgctt  and  said  George  C.  Sargeant.  The  condition  a£  this  re- 
cognizance was  for  the  appearaDce  of  said  David  Burgett  before 
the  court  of  common  pleas  of  Hamilton  county,  on  the  first  day 
of  the  next  (then)  criminal  term  of  that  court,  "  to  answer  to  six 
charges  of  larceny,  and  all  things  that  may  be  objected  against 
him,  and  not  to  depart  the  court  without  leave,  and  abide  the 
judgment  of  the  court  thereon." 

The  facts  of  the  case  are  as  follows  . 

On  May  15,  1844,  Henry  B.  Spencer,  then  mayor  of  the  city 
of  Cincinnati,  committed  the  said  David  Burgett  to  the  county 
jail  of  Hamilton  county,  for  want  of  sufficient  bail,  on  the  charge 
of  having  committed  six  separate  larcenies.  On  May  18,  1844, 
while  in  the  custody  of  the  jailor  of  the  county,  Burgci't  desired 
to  bo  admitted  to  bail,  and  upon  that  day  Burgett  and  Sargeant, 
the  plaintiff  in  error,  entered  into  the  above-mentioned  recogni- 
sance, before  Hon.  Henry  Morse,  one  of  the  associate  judges  of 
the  court  of  common  pleas  of  Hamilton  county,  and  Burgett  was 
discharged  from  custody.  That  in  July  term,  1844,  six  indict- 
ments  were  found  against  said  Burgett,  and  on  the  25th  day  of  the 
same  month,  and  during  the  same  term,  the  said  parties  to  the 
recognizance,  being  solemnly  called,  came  not,  but  made  default. 
The  court  thereupon  ordered  the  said  recognizance  to  be  forfeited, 
and  entry  thereof  was  made  upon  the  minutes  of  the  court.  On 
the  27th  of  the  same  month,  the  said  recognizance  and  indict- 
ments, with  other  papers,  were  stolen  from  the  court-house,  where 
they  bad  been  left  by  the  clerk.  This  action  was  brought  by  the 
state  to  recover  the  amount  of  said  bond,  and  judgment  was  ren« 
269]  dered  for  the  plaintiff  below,  as  also  '^in  the  Supreme  Court 
for  Hamilton  county.  The  plaintiff  in  error,  the  defendant  be- 
low, seeks  to  reverse  said  judgment,  for  the  following  errors  as- 
signed : 

1.  That  the  declaration  aforesaid,  and  the  matters  therein  oon- 
.tained,  are  not  sufficient  in  law  to  maintain  said  action,  for  the 
reason  that  it  contains  no  averment  that  on  the  retura  of  the 
226 


Digitized  by  VjOOQIC 


DICEMBBB  TERM,  1847.  270 

Sargeant  v.  The  State. 

recogDizaDce  to  the  court,  a  memorandam  thereof  was  entered  oq 
the  miDutes  of  the  court. 

2.  That  there  was  no  proof  that  the  recognizance  was  ever  for- 
feited in  the  court  of  common  pleas. 

3.  There  was  no  evidence  that  the  defendant  ever  signed,  sealed, 
or  delivered  the  recognizance  (or  bond  of  recognizance),  as  alleged 
in  the  plaintiff's  declaration. 

4.  That  the  declaration  sets  forth  a  cause  of  action  arising  from 
a  bond  of  recognizance,  and  not  a  '<  recognizance  of  record." 

5.  That  the  evidence  of  said  recognizance  was  improperly  in- 
troduced, as  there  was  no  proof  of  the  signing,  sealing,  and 
attestation  of  the  same,  as  alleged  in  the  declaration,  and  no  proof 
that  such  a  recognizance  had  been  lost. 

6.  That  the  recognizance,  as  described  in  said  declaration,  is  to 
answer  six  several  charges  of  larceny  jointly,  instead  of  answer- 
ing to  each  of  six  several  larcenies,  in  a  separate  amount  to  each 
offense,  and  could  not  be  apportioned. 

7.  That  the  recognizance  being  lost,  and  no  record  remaining, 
there  was  nothing  upon  which  the  defendant  could  have  sur- 
rendered Burgett  in  discharge  of  said  recognizance. 

8.  That  said  judgment  was  given  for  said  State  of  Ohio,  when, 
by  the  laws  of  the  land,  it  ought  to  have  been  given  In  favor  of 
the  said  George  C.  Sargeant. 

J.  A.  PuoH,  for  the  plaintiff  in  error. 

Henbt  Stanbert,  attorney-general,  for  the  State. 

*Head,  J.  Several  errors  are  assigned  in  this  case;  but,  from  [270 
the  view  taken  by  the  court,  it  is  only  necessary  to  consider  one, 
and  that  one  as  to  the  sufficiency  of  the  declaration. 

Section  4  of  the  act  directing  the  mode  of  trial  in  criminal  cases, 
authorizes  a  single  judge  to  take  a  recognizance  for  the  discharge 
of  a  prisoner,  and  directs  that  he  shall  forthwith  deposit  it  with 
the  clerk  of  the  court  of  common  pleas. 

Section  8  of  the  practice  act  provides,  that  whenever  any  re- 
cognizance shall  be  returned  to  any  court  of  common  pleas  by  a 
justice  of  the  peace  or  other  officer  authorized  to  take  tfuch  recog- 
nizance, a  memorandum  thereof  shall  be  entered  in  the  minute- 
book  of  the  court;  whereupon  the  same  shall  be  considered  of 
record  in  such  court,  and  proceeded  on  by  process  issuing  out  of 
said  court,  in  the  same  manner  as  if  such  recognizance  had  been 
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entered  into  before  ench  court,  and  the  same  recognisance  shall 
be  made  out  and  recorded  in  full,  in  the  book  of  records  of  said 
court,  in  the  same  manner  as  recognizances  taken  in  such  court. 

The  statute  makes  it  requisite  that  a  recognizance,  to  be  of  any 
validity,  should  be  of  record.  To  make  it  a  record,  there  must 
be  a  memorandum  of  its  return  entered  upon  the  minute-book  of 
the  court.  The  declaration  contains  no  averment  that  a  memo- 
randum of  the  return  of  this  recognizance  was  entered  upon  tho 
minute  book  of  the  court,  nor  does  it  count  upon  it  as  a  record. 

It  is  not  good  under  the  statute,  and  not  valid  as  a  common-law 
bond.  Hence  the  declaration  is  defective,  and  will  not  eupport 
the  judgment.    Judgment  reversed. 


271]     ^Lessee  of  Richard  Douolass  v.  Thomas  Massie. 

Where  a  summons  has  been  served  upon  a  part  only  of  several  named  as  de- 
fendants, and  judgment  is  rendered  against  all,  the  judgment  is  erroneous 
and  voidable,  but  not  void. 
If  land  be  sold  by  virtue  of  an  execution  upon  such  judgment,  a  title  to  a 
proportion,  if  not  the  whole,  will  pass  to  a  purchaser  at  the  sheriff's  sale. 
Lands,  on  the  death  of  the  ancestor  intestate,  descend  to  the  heirs,  and  may 
be  sold  on  execution  against  the  heirs,  but  subject  to  the  rights  of  the 
administrator,  in  case  they  are  needed  for  the  payment  of  the  ancestor's 
debts. 
8 
This  is  a  motion  to  set  aside  a  nonsuit  and  grant  a  new  trial,  in 
a  case  reserved  in  Ross  county. 

The  action  is  ejectment,  to  recover  244  acres  of  land,  part  of 
Nathaniel  Massie's  survey  (No.  5,011),  patented  to  said  Massie  in 
1809. 

Before  the  Supreme  Court  in  Ross  county,  the  plaintiff  gave 
the  evidence  following : 

1.  The  survey  and  patent  to  said  Massie. 

2.  That  Massie  died  intestate  in  1813,  leaving  children  and 
heirs. 

3.  A  judgment  in  Ross  common  pleas,  in  fevor  of  Riddle  and 
wife,  administrators  of  Hughey,  against  said  children  and  heiw, 
in  1832. 
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4.  An  execution  and  levy  upon  this  land,  on  the  29th  of  June, 
1833,  and  subsequent  vendies  until  the  land  was  finally  sold  to 
the  lessor  of  the  plaintiff. 

He  also  proved  the  sale,  confirmation  of  sale,  and  execution  of 
the  deed,  and  the  recording  of  the  deed,  January  30,  1840. 

The  transcript  of  the  judgment,  produced  in  evidence,  shows 
that  the  suit  was  brought  by  Biddle  and  wife,  as  administrators  of 
Hughey  against  William  L.  Thompson  and  Elizabeth  his  wife, 
Nathaniel  Massie,  Bichard  H.  Massio,  Nancy  Massie,  and  Henry 
Massie, — ^heirs  of  Nathaniel  Massie.  The  action  was  brought  for  a 
breach  of  covenant  of  *warranty  in  a  deed.  The  summons  [273 
bears  date  April  10,  1830,  and  the  sheriff  returned  that  be  bad 
Bummoned  Nathaniel  and  Eichard  H.  Massie;  and  as  to  the  oth- 
ers, that  they  were  not  summoned. 

Declaration  was  filed  against  all  the  defendants,  and  judgment 
rendered  against  all,  at  the  June  term  of  the  common  pleas,  for 
$1,625.27  damages  and  costs  of  suit,  to  be  recovered  and  made 
from  any  assets  which  have  come  to  the  defendants  by  descent 
from  their  ancestor. 

The  entry  made  in  the  Supreme  Court  in  Boss  county  is  that 
the  parties  submitted  the  cause  to  the  court,  and  having  proceeded 
ha  part  with  their  evidence,  a  nonsuit  was  ordered  by  the  court, 
upon  which  a  motion  was  made  by  the  plaintiff  to  set  aside  the 
nonsuit,  and  this  motion,  for  the  purpose  of  hearing  the  whole 
case,  was  reserved  to  the  court  in  bank. 

BicHABB  Douglass,  for  plaintiff. 

Leonabd  &  Massi£.  for  defendants. 

Avert,  J.  Two  objections  are  made  to  the  plaintiff's  right  to 
recover  in  this  ejectment: 

1.  That  the  judgment  before  the  common  pleas,  under  which 
the  lessor  of  the  plaintiff  purchased  the  premises  in  controversy, 
ifi  void ;  and, 

2.  That  if  the  judgment  be  good,  still  no  title  could  pass  to 
the  purchaser  under  execution. 

It  is  claimed  that  the  judgment  is  void,  because,  upon  part  of 
the  defendants  named  in  the  original  suit,  no  service  was  ever 
made.  Now  it  is  conceded,  that  if  there  had  been  no  service  upon 
either  of  the  defendants;  nor  in  any  other  way  an  appearance  in 
the  case  of  either  one  of  the  defendants,  the  court  would  have 
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had  no  jurisdiction,  and  in  such  case,  according  to  tho  aathori- 
tics,  the  judgment  would  have  been  a  nullity,  and  all  proceedini^^a 
under  it  void.  Such  a  judgment,  execution  under  it,  and  sale? 
273]  would  not  have  passed  *any  title,  and  would  not  be  treated 
as  evidence  in  an  action  of  ejectment. 

But  that  is  not  the  present  case.  Two  of  the  defendants  wore 
summoned,  and  were  therefore  in  court,  because,  by  our  law,  where 
the  summons  is  served,  the  defendants  are  declared  to  be  in  court. 
Over  the  two  defendants,  then,  tho  court  has  jurisdiction.  Could 
the  judgment  be  pronounced  void  because,  with  some  who  were 
liable,  others  not  liable  were  joined?  That  the  judgment  i^ould 
be  erroneous  is  certain  ;  and  we  have  had  frequent  occasion  upon 
writs  of  error  to  reverse  such  judgments.  The  judgment,  too, 
because  it  is  joint,  would  be  reversed  as  to  all  the  defendants. 
But  the  reversal  of  judgment  does  not  put  the  cause  out  of  court. 
The  cause  is  left,  as  still  pending  against  the  parties  who  had  been 
served  with  process;  and  the  difficulty  which  would  arise  from  a 
joint  judgment,  may  easily  be  avoided.  By  our  law,  when  some 
of  the  defendants  have  been  served  and  others  not,  upon  a  proper 
return  being  made  by  the  sheriff,  a  declaration  may  bo  filed 
against  such  of  the  defendants  as  are  served,  and  a  valid  judg- 
ment rendered  against  them.  Afterward,  if  it  is  thought  advisa- 
ble, by  means  of  a  scire  facias^  the  others  may  be  made  defend- 
ants to  the  same  judgment.  Now,  though  this  judgment  is  erro- 
neous, upon  principle,  it  can  not  be  collaterally  impeached;  and 
until  reversed  it  is  admissible  in  evidence.  But  even  if  the 
judgment  in  this  case  were  already  reversed,  the  purchaser's  title 
would,  notwithstanding,  under  our  law,  be  secured  to  him.  Con- 
sidering the  judgment  erroneous,  and  therefore  voidable,  but  not 
void,  the  court  decide  that  an  execution  could  have  been  lawfully 
issued,  and  lands  by  virtue  of  it  subjected  to  sale.  What  extent 
of  interest  would  pass  by  the  sale,  this  is  not  the  time  to  deter- 
mine. 

The  second  objection  stated  is,  that  no  title  could  pass  to  the 
purchaser  of  this  land,  under  the  judgment. 

The  land  belonged  to  Nathaniel  Massie,  and  he  died  intestate. 
It  may,  as  it  is  urged,  yet  be  needed  to  pay  tho  debts  due  from 
274]  Massie's  estate;  and  estates  are  to  be  settled  and  *the  lands 
sold,  according  to  our  law,  by  an  admini9tvatx)r.  It  is  truo  that 
the  sale  of  lands  belonging  to  an  estate,  for  the  payment  of  debts, 
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must  be  made  by  the  administrator.  He  is  aathorized  and  re- 
quired to  sell  for  that  parposo.  Bat  he  can  not  sell  withoat  an 
order  of  court;  and  can  not  obtain  such  an  order  until  he  proves 
that  there  are  demands  against  the  estate,  and  no  sufficient  per- 
sonal property  to  pay  them.  In  the  meantime  the  land,  accord- 
ing to  the  decision  of  our  courts,  descends  to  the  heir,  and  he  is 
entitled  to  the  possession  and  control  until  the  administrator 
shall  be  authorized  to  sell  it.  If  the  land  i  s  not  required  for  the 
payment  of  debts,  the  title  becomes  absolute  in  the  heir,  and  he 
can  convey  a  perfect  title  to  his  grantee.  He  may  pass  a  title 
immediately  upon  the  death  of  the  ancestor;  but  it  will  be  sub- 
ject to  any  legal  call  of  the  administrator,  if  at  any  time  needed 
for  the  payment  of  debts.  As  the  heir  has  a  legal  interest  which 
he  can  convey,  that  interest  must  of  necessity  be  subject  to  sale 
on  execution  to  pay  his  debts. 

The  execution  in  this  case  was  against  the  defendants  as  heirs; 
was  levied  upon  land  descended  to  them  from  their  ancestor;  and  \  5 

the  title,  certainly,  of  the  two  defendants  served  with  process, 
passed  by  the  sale  under  execution.  The  plaintiff  has  shown  a 
title  to  recover  in  this  action.  The  nonsuit,  therefore,  will  be  set 
aside,  a  new  trial  granted,  and  cause  remanded  to  Ross  county. 


Abner  Kern's  Administbator  v.  John  Foster. 

An  appeal  lies  from  an  order  of  the  court  of  chancery  confirming  a  sale  of 

land  made  under  a  previous  decree  of  that  court. 
Certiorari  is  not  the  proper  mode  of  bringing  the  question  of  the  legality  of 

such  order  of  confirmation  before  the  Supreme  Court. 

This  is  a  writ  of  certiorari^  directed  to  the  court  of  common 
pleas  of  Ross  county. 

*The  object  of  the  writ  is  to  reverse  an  order  of  that  court,  [275 
made  when  sitting  as  a  court  of  chancery,  at  the  June  term,  1847, 
confirming  the  sale  of  land  under  a  decree  for  the  sale  of  mort- 
gaged promises. 

The  decree  was  rendered  at  the  April  term,  1843.  Various 
writs  of  sale  were  issued,  and  appr  aisements  and  re-appraisements 
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were  bad,  from  the  date  of  the  decree  until  the  sale,  a  period  of 
more  than  four  years. 

While  these  proceediDgs  were  in  progress,  the  defendant  died, 
on  December  24,  1846. 

The  only  error  alleged  against  the  confirmation  of  the  sale  iSy 
that  it  was  made  after  the  death  of  Kern,  with  oat  a  bill  of  revivor 
to  make  his  representatives  parties. 

J.  L,  Taylor,  for  plaintiff  in  certiorari, 

Henry  Stanbery,  attorney -general,  for  defendant 

Read,  J.  These  proceedings  are  not  properly  before  us. 
writ  of  certiorari  is  not  the  mode  of  questioning  the  regularity  of 
a  sale  and  order  of  confirmation  in  chancery.  An  order  of  con- 
firmation of  sale  in  chancery,  is  such  a  final  sentence  or  decree  as 
authorizes  an  appeal  to  the  Supreme  Court,  under  section  52  of  the 
chancery  act.  Swan's  Stat.  713.  To  sustain  appeals  from  such 
orders  has  been  the  constant  practice.  The  case  of  Hay  v. 
Schooley,  7  Ohio,  48,  pt  2,  and  Craig's  Adm'r  v.  Fox  &  Miller, 
decided  at  the  present  term,  were  both  appeals  from  orders 
of  confirmation  of  sales  had  under  decrees  in  chancery.  The  only 
doubt  which  ever  existed  upon  this  point  was,  whether  such  ap- 
peal brought  up  the  whole  case  and  opened  the  original  decree; 
but  it  was  decided  in  Hay  v.  Schooley  that  it  only  reached  the 
confirmation  and  proceedings  had  subsequent  to  the  decree  which 
settled  the  merits.  A  plain  method  existing,  then,  of  bringing  the 
question  of  confirmation  and  the  regularity  of  the  sale  before  the 
Supreme  Court  by  appeal,  we  are  not  disposed  to  recognize  the 
276]  additional  remedy  *of  a  writ  o£  certiorari^  which  proceeding! 
if  not  wholly  unknown  to  chancery,  would,  at  furthest,  only  be 
resorted  to  in  cases  where  there  was  no  other  remedy.  But  the 
question  which  it  was  sought  to  bring  up  by  this  writ  has  been 
decided  at  this  term,  in  the  case  of  Craig's  Adm'r  v.  Fox  &  Miller, 
adversely  to  the  applicant  for  this  writ,  and  therefore  nothing 
is  lost  to  the  party  by  its  dismissal.  Writ  dismissed. 
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Y^iLLiAM  Tbkat  v.  Canal-boat  Etna. 

Under  the  act  providing  for  proceedings  against  stoamboats  and  other  water- 
crafts  by  name,  where  a  person  has  engaged  to  build  and  deliver  a  boat 
at  a  future  day,  for  a  price  named,  and  has  delivered  the  boat  in  pur- 
suance of  such  agreement,  he  can  not  afterward  proceed  against  it,  in 
the  possession  of  a  third  person,  to  recover  for  **  materials,  supplies,  and 
labor  "  expended  in  building  the  same. 

This  is  a  motion  for  a  now  trial,  ree^rved  in  Summit  county. 

The  facts  of  the  case,  sufficient  to  present  the  point  decided,  ap- 
pear in  the  opinion  of  the  court. 

S.  J.  Andbews  and  R.  Hitohgook,  for  plaintiff  in  support  of  the 
motion. 

R  P.  Spaldino,  for  defendant,  contra. 

Aybby,  J.  This  cause  was  tried  at  the  September  term,  1846, 
of  the  Supreme  Court  in  Summit  county,  when  a  judgment  was 
rendered  for  the  plaintiff.  Upon  a  writ  of  error  prosecuted  in  be- 
half of  the  defendant,  this  judgment,  at  the  December  term  fol- 
lowing of  the  court  in  bank,  was  reversed,  and  the  cause  remanded  -^ij 
to  Summit  county.  It  was  *again  tried  before  the  Supreme  [277  vt' 
Court  in  that  county,  at  the  September  term,  1847,  when  a  verdict 
was  rendered  in  favor  of  the  defendant.  The  plaintiff  thereupon 
filed  his  motion  for  a  new  trial,  and  the  motion  was  reserved  for 
decision  here.  In  the  case  in  error,  above  referred  to,  15  Ohio, 
685,  the  precise  question  was  determined  which  arises  in  this  case. 
But  the  counsel  for  the  plaintiff  desired  that  the  question  might 
be  heard  again  in  bank,  and  the  court  who  tried  the  cause  in  the 
county,  were  disposed  to  give  another  opportunity  to  examine  the 
subject  here. 

The  question  in  the  case  arises  under  the  act  providing  for  the 
collection  of  claims  against  steamboats  and  other  water-cratts. 
Swan's  Stat.  209.  And  the  words  of  the  act,  touching  the  matter 
in  hearing,  are  as  follows:  ^*That  steamboats  and  other  water- 
crafts,  navigating  the  waters  within  or  bordering  upon  this  state, 
shall  be  liable  for  debts  contracted  on  account  thereof  by  the 
master,  owner,  steward,  consignee,  or  other  agent,  for  materials, 
BupplicSfOr  labor,  io  the  building,  repairing,  furnishing,  or  equip* 
ping  the  same."    The  fact^  of  the  case  may  be  found  in  15  Ohio, 
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536.  where  it  will  bo  seen,  that  Standart,  GriflSth  &  Co.,  in  1840, 
contracted  with  the  plaintiff,  Treat,  fop  two  canal-boats,  at  81,075 
each.  According  to  the  contract,  Standart,  Griffith  &  Co.  were  to 
fnrnish  from  their  hardware  store  whatever  materials  the  plaint- 
iff should  want,  and  pay  him  $500  on  the  delivery  of  the  bpats. 
The  balance  was  to  be  paid  as  the  boats  should  cam  it,  and  the 
plaintiff  did  not  expect  the  whole  of  his  pay  that  year.  Mate- 
rials from  the  hardware  store  were  furnished  as  agreed,  and  the 
boats  were  delivered.  Bat  the  contract  price  of  the  boats  was  not 
paid ;  and  some  two  years  after  the  delivery,  a  considerable  balance 
being  still  due,  the  present  suit  was  brought 

The  wafer-craft,  it  is  in  this  statute  provided,  shall  be  liable  for 
debts  contracted  on  account  thereof,  by  the  owner.  Who,  in  the 
sense  of  this  statute,  is  the  owner,  made  liable  for  materials  or 
labor  in  building  the  boats?  The  court,  at  the  last  terra,  an- 
278]  swered,  that  Treat,  the  plaintiff,  was  the  *owner,  until  he 
parted  with  his  ownership,  by  delivering  the  boats  over  to  Stand* 
art,  Griffith  &  Co. ;  that  for  the  timber  and  other  materials  fur- 
nished, and  for  the  wages  of  the  workmen  employed  in  building 
the  boats,  Treat  was  liable,  and  not  Standart,  Griffith  &  Co.  It 
still  appears,  to  a  majority  of  the  members  of  the  court,  who  par- 
ticipate in  the  trial  of  this  motion,  that  Treat  was  the  owner  of 
the  boats  while  they  continued  in  his  posseasion,  and  that  the 
former  decision  was  right.  The  argument,  furnished  at  this  term 
for  the  plaintiff,  admits  that  if  a  man  build  a  boat  for  the  market 
generally,  and  afterward  finds  a  purchaser,  he  would  not  have  a 
lien  under  this  statute.  Such  a  purchaser,  we  think,  also,  is 
clearly  not  an  owner  within  the  meaning  of  the  statute.  And  the 
builder,  in  that  case,  would  have  no  security,  except  in  his  con- 
tract of  sale.  Can  it  be  said  of  the  purchaser,  either  in  that  case, 
or  the  one  under  consideration,  that  he  is  liable  for  the  debts  con- 
tracted on  account  of  the  boat,  to  the  persons  who  furnished  the 
timber  and  materials  for  the  boat,  or  to  the  persons  who  were 
hired  by  the  boat-buildor  to  aid  in  building  it?  We  think  that  a 
suit  could  not  be  successfully  prosecuted  against  either  of  them. 
But  we  think  that  a  suit  for  materials  or  labor  would  lie  against 
the  builder,  and  that  it  could  clearly  be  maintained,  under  this 
statute,  against  the  boat  in  whatever  hands  she  might  be  found. 
Upon  this  last  point,  neither  the  language  nor  moaning  can  admit 
of  any  doubt.  Now,  under  the  construction  claimed  by  the  plaint- 
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iff,  this  right  might  be  defeatod,  if  the  sale,  under  the  builder's 
Bait,  passes  the  title  of  the  boat,  and  it  may  be  a  much  larger  in- 
terest than  that  of  the  builder.  The  bulk  of  the  materials  maj 
have  been  furnished,  and  the  principal  part  of  the  labor  performed, 
by  others;  and  still  this  contractor,  under  the  name  of  builder, 
afler  he  has  delivered  over  the  bo'at,  is  to  enforce  his  lion  for  the 
whole  of  the  contract  price,  to  sell  the  boat  and  receive  himself 
the  money,  leaving  others,  whose  claims,  perhaps,  are  much  larger, 
with  no  resort  but  to  his  personal  responsibility.  This  lien  of  the 
builder,  if  it  exists  at  all,  *is  for  the  whole  cost  of  the  boat,  [279 
or  rather  for  the  price  which  has  been  fixed  in  the  contract,  and 
not  for  the  proportion  which  he,  as  distinct  from  others,  actually 
contributed  toward  building  the  boat.  Now,  as  between  the 
claimants,  he  who  seeks,  as  in  this  case,  to  engross  the  whole  se- 
curity, did  not  need,  in  the  same  sense  as  did  the  others,  that  a 
specific  lien  should  be  given  to  him  by  statute;  for  he  could  pro- 
vide by  the  terms  of  his  contract;  or,  having  the  identical  secu- 
rity already  in  his  possession,  he  could  retain  it  till  his  claim 
should  be  made  otherwise  secure.  There  are,  nevertheless,  rea- 
sons, and  not  without  considerable  weight,  for  extending  the  paling 
of  this  law  to  builders,  who  may  be  supposed  always  anxious  to 
obtain  employment  in  their  trade.  But  these  reasons  must  bo 
addressed  to  the  legislature,  who  can  limit  and  shape  the  relief  as 
circumstances  may  require.  The  claim  set  up  by  this  plaintiff  is 
one,  as  we  believe,  not  embraced  within  the  meaning  of  the  law 
under  consideration,  and  therefore  his  suit  can  not  be  maintained. 

Motion  for  a  new  trial  is  overraled. 

HiTcncoGK,  J.,  having  been  counsel  for  one  of  the  parties,  did  not 
sit  i^  the  case. 

Read,  J.,  dissenting.  If  a  person  contract  to  build  a  boat,  and 
deliver  it  to  another  at  a  specified  time  for  an  agreed  price,  the 
builder  has  a  lien  upon  such  boat  under  the  statute.  The  person 
for  whom  the  boat  is  built,  although  not  absolute  owner  until  de- 
livery, is  yet  the  owner  within  the  meaning  of  the  statute,  from 
the  moment  the  boat  is  commenced  being  built,  for  the  purposes 
of  the  lien.  Any  other  construction  would  completely  defeat  the 
statute  in  its  most  material  part.  I  do  not  understand  that  the 
two  judges  who  have  made  this  decision  at  the  present  time,  deny 
the  correctness  of  this  construction.    With  this  construction  the 
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statute  is  preserved,  and  the  lien  of  builders  socared.  Bat  I 
understand  that  the  judges  wish  now  to  take  the  distinction, 
280]  *that  if  a  person  build  a  boat  upon  his  own  account  for  the 
purpose  of  sale,  and  then  sell  it,  no  lien  attaches,  as  against  the 
vendee,  in  favor  of  the  vendor  or  builder.  To  this  view  of  the 
statute,  there  is  perhaps  no  objection.  But  I  understand  that  the 
contract  under  which  it  is  claimed  in  this  instance  that  the  lien  of 
the  builder  attaches,  was  in  substance  this,  that  Treat  should  build 
the  canal- boats,  and  deliver  the  same  to  Standart,  Griffith  &  Co.  for 
81,075  each.  The  boats  were  then  built  in  pursuance  and  in  com- 
pletion of  the  contract;  and  this  brings  the  case  within  the  fii-st 
proposition,  and  gives  the  builder  his  lien.  I  ao  not  understand 
it  to  be  the  case  by  the  owner  of  a  boat-yard,  building  boats  upon 
his  own  account  for  the  market.  But  the  two  judges  who  acted 
upon  this  case,  when  up  for  consideration  heretofore,  acted  upon 
wholly  different  reasons  from  those  now  stated  by  the  judges ;  al- 
though I  do  not  know  whether  these  reasons  prominently  appear 
in  the  opinion  of  the  court. 

The  instructions  of  the  Supreme  Court  given  to  the  jury  on  the 
trial  in  the  county,  which  was  held  to  be  erroneous  heretofore  by 
the  judges  in  bank,  were  as  follows:  *^  If  they  found  from  the  evi- 
dence that  the  plaintiff,  Treat,  built  the  boat  by  contract,  for  Stand- 
art,  Griffith  &  Co.,  at  a  specified  price,  and  delivered  hc^  under  the 
contract,  a  liability  attached  to  the  boat  in  favor  of  said  plaintiff, 
under  the  act  of  February  26,  1840,  entitled  an  act  for  the  collec- 
tion of  claims  against  steamboats  and  other  water-crafls,  and 
authorizing  proceedings  against  the  same  by  name,  and  the  plaint- 
iff was  entitled  to  recover  in  this  suit.'' 

The  whole  reasoning  of  the  court  in  this  case  was,  that  the  above 
charge  involved  the  absurdity  that  Treat,  being  both  owner  and 
builder,  it  permitted  him  to  contract  with  himself,  and  sue  him- 
self, and  therefore  was  erroneous.  The  court  say  in  that  opinion  : 
"  Treat  bad  contracted  to  build  her,  and  deliver  her  at  a  particular 
time.  Before  the  delivery  she  was  undoubtedly  his  property.  Ho 
was  the  owner,  and  had  the  absolute  control  of  her."  Again, 
"Treat  could  not  contract  with  himself,  to  furnish  himself 
281]  ^materials  for  his  own  boat,  any  more  than  he  could  sue 
himself  for  breaking  such  contract.  Both  ideas  are  absurd,  and 
not  one  more  so  than  another."  The  whole  reasoning  here  is 
predicated  upon  the  assumption  that,  on  a  contract  to  build  a  boat 
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ftDd  deliver  it  at  a  specified  time,  for  an  agreed  price,  that  up  to 
the  point  of  delivery,  the  builder  was  the  owner,  and  therefore 
could  not  contract  with  himself  for  labor  and  materials,  and  hence 
that  no  lien  could  attach  upon  the  boat  in  his  favor.  If  that 
ground  be  now  abandoned,  and  ft  be  admitted  that  where  a  person 
contracts  for  the  building  of  a  boat  for  an  agreed  price,  to  be  de- 
livered at  a  specified  time,  a  lion  attaches,  the  two  judges,  in  de- 
ciding at  the  present  term,  have  most  certainly  erred ;  for  it  is  not 
disputed  but  that  the  contract  under  which  the  boat  was  built,  is 
of  that  sort,  and  if  it  be  disputed,  let  the  contract  speak  for  itself; 
and  upon  that  construction  of  the  contract,  the  court  charged  upon  ^3 

the  circuit;  and  the  charge  was  not  qaostioned  upon  the  facts — for  /  f| 

they  were  for  the  jury — but  upon  the  inference  of  law.     So  that  ;  V^ 

if  the  judges  abandon  the  position  taken  in  the  decision  of  the  .| 

judges  heretofore  pronounced,  they  have  now  most  certainly  erred  *  ^|j 

in  the  concinaion  formed;  for  the  judgment  now  is  the  same  as 
then,  and  the  facts  before  the  court  the  same:  that  the  boat  was 
built  for  Standart,  GriflSth  &  Co.,  time  of  delivery  and  price  speci- 
fied. If  the  construction  heretofore  given  be  adhered  to,  the  stat- 
ute, in  its  substantial  part,  is  a  dead  letter,  and  its  main  object 
totally  defeated.  If  that  construction  be  abandoned,  then  the  con-- 
elusion  of  law  and  judgment  of  court  in  this  inslance,  are  directly 
against  the  fact  which  the  court  admit  should  give  a  lien  under 
the  statute.  To  admit  the  facts  and  deny  the  law  which  applies  . 
to  such  a  atate  of  facts,  is  only  an  obscurity  of  reasoning  which 
unintentionally  works  a  wrong  in  an  individual  case,  but  does  not 
work  the  general  mischief  of  overthrowing  a  salutary  statute. 

Bat  if  it  be  contended  that. no  lien  attaches  in  case  of  building 
a  boat  on  a  contract,  because,  up  to  the  time  of  ^delivery,  [382 
the  builder  is  the  owner,  it  may  be  replied  with  equal  force  that 
no  lion  attaches  to  a  part  of  a  boat.  The  statute  says  that  the 
lien  shall  attach  to  the  boat ;  and  hence  the  lien  would  only  attach 
after  the  boat  was  complete,  and  begin  to  operate  eo  in$tanti  that 
it  waa  delivered  to  the  ownor.  But  it  is  aaid  that  this  construc- 
tion would  be  monstrous,  as  it  would  defeat  the  lions  of  all  per* 
sons  who  had  labored  upon  the  boat  and  furnished  materials 
during  her  construction.  Equally  so,  I  contend,  would  it  be  mon« 
Btrous  to  deprive  all  the  builders  of  boats  of  their  statutory  pro- 
tection and  remedy,  because  the  boat  was  built  upon  contract.  It 
is  known  from  the  very  nature  of  ship  and  boat-building,  from 
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the  number  of  hands,  amount  of  material  and  machinery  required, 
that  ship  and  boat- yards  exist  for  that  purpase,  and  that  master- 
builders  own  these  yards,  and  that,  almost  universally,  boats  are 
built  upon  contract.  The  act  had  reference  to  the  nature  of  the 
business;  and  the  person  contracting  for  a  boat  is,  in  universal 
acceptation,  regarded  as  the  owner ;  and  for  the  purpose  of  se- 
curity to  the  builder,  the  statute  regards  the  person  for  whom  the 
boat  )s  built  as  the  owner.  Any  other  construction,  it  seems  to 
roe,  is  unreasonable,  in  reference  to  the  nature  of  the  business 
itself,  and  mainly  defeats  the  object  and  intent  of  the  statute. 


Clinton  Bank  of  Columbus,  for  the  use  of  Bhodes,  v.  Aykes 

&  Neil. 

When  a  note  is  made  payable  to  a  bank,  and  signed  by  a  surety,  presented  to 
the  bank  for  discount  and  refused,  and  afterward  discounted  by  a  third 
person,  without  the  knowledge  of  the  surety,  an  action  will  not  lie,  at  the 
suit  of  the  bank,  for  the  use  of  the  person  discounting  the  note^  against 
the  surety. 

Such  an  action  will  lie  against  the  principal  in  the  note,  if  sued  separately. 

This  is  a  writ  of  error,  reserved  in  the  county  of  Franklin. 
283]  ^The  original  action  was  assumpsit,  and  was  tried  in  the 
court  of  common  pleas  of  that  county.  The  case  was  tried  by 
the  court,  without  the  intervention  of  the  jury  upon  an  agreed 
statement  of  facts,  and  judgment  rendered  for  the  defendants. 
The  agreed  statement,  including  the  copy  of  the  note,  is  as  fol- 
lows :    . 

''April  16, 1846. 
"  8600.     Three  months  after  date,  we,  or  either  of  us,  promise 
to  pay  the  president,  directors,  and  company,  of  the  Clinton  Bank 
of  Columbus,  or  order,  9600,  at  their  bank,  for  valued  received, 
[Signed,]  **B.  Atres, 

Wm.  Neil,  Security." 

It  is  admitted  that  shortly  after  the  execution  of  said  note  and 
prior  to  Its  having  passed  out  of  the  possession  of  said  Ayres,  he 
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presented  it  to  the  payees  at  their  bank,  and  request 
discount  the  same,  and  that  they  did  then  and  there  r< 
count  it,  or  to  advance  any  money  in  any  form  on  il 
they  ever  discounted  or  advanced  money  on  said  note 
they  ever  had  any  interest  In  the  same,  nor  indorsei 
transferred,  or  in  any  way  exercised  any  ownership 
over  or  in  the  said  note,  except  that  while  in  the  po 
said  Ayres,  and  after  the  refusal  of  payees  to  discount 
any  money  on  said  note,  the  said  Clinton  Bank  made 
ing  indorsement  on  the  same  by  their  cashier,  to  wit: 

"  If  the  above  note  is  left  with  me  for  collection,  w 
will  pay  proceeds  over  to  M.  J.  Gilbert  or  order,  or  i 
who  may  leave  the  same  for  collection. 

"  D.  W.  Dbshlbr, 

It  is  also  agreed  that  after  refusal  to  discount  said  n 
payees,  and  a  few  days  after  its  date,  said  Ayres  (\i 
knowledge,  consent,  or  subsequent  approval  of  said  Ne 
said  Rhodes  is  informed)  did  deliver  the  same  to  said 
payment  of  a  pre-existing  debt  of  $600,  owed  to  hi 
Ayres  ;  and  at  the  time  of  ^this  negotiation  Rhodes  k 
that  Neil  had  signed  said  note  as  security,  and  not  af 
and  that  the  negotiation  was  made  by  Ayres  for  hi 
benefit. 

It  is  also  agreed  that  payment  of  said  note  was  de 
payees'  bank  on  the  day  of  its  maturity,  and  that  it 
larly  protested  for  non-payment  through  the  lustrum 
plaintiffs. 

It  is  also  admitted  that  plaintiffs  have  never  consen 
on  said  note  to  be  commenced  or  prosecuted  in  their  m 
such  consent  may  be  fairly  inferred  from  the  said  indoi 
note,  made  by  the  cashier  aforesaid. 

That  this  suit  was  commenced  by  said  Rhodes  in  th 
the  president,  directors,  and  company  of  Clinton  Bank 
buH,  without  their  knowledge,  authority,  or  assent,  an 
same  is  now  prosecuted  in  their  name  without  their  ai 
assent,  except  their  assent  may  be  fairly  inferred  fron 
herein  agreed  to. 

It  is  also  admitted  that  since  the  commencement  oft 
said  Rhodes,  by  his  authorized  counsel  in  this  case,  d 
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payees  for  the  privilege  of  using  their  name  'n  the  prosecation 
^  *his  «?«ilty  and  that  in  reply  to  said  applioation,  by  their  caahier, 
they  did  answer  as  follows,  to  wit: 

"  Clinton  Bank  of  Columbus,  June  23, 1847. 
**I.  Rannby,  Esq. — Dear  Sir :  In  regard  to  the  suit  in  the  name 
of  this^bank  for  the  use  of  Dudley  W.  Rhodes  against  B.  Ayres 
and  Wm.  Neil,  referred  to  in  your  Tavor  of  22 d  inst.,  advise  that 
I  can  not  consent  (unless  otherwise  instructed)  to  aid  or  assist  in 
any  way  the  collection  of  the  note  on  which  suit  is  brought,  for 
the  reason,  if  my  memory  serves  me  right,  that  that  note  was  in  the 
usual  form  of  a  note  for  discount  at  this  bank,  and  presented  me 
for  discount,  which  was  declined.  As  the  note  was  intended  to 
be  used  only  at  this  bank,  its  diversion  to  any  other  place  or  per- 
son might  not  be  in  good  faith  to  the  parties  or  some  of  them ; 
^5]  hence  ^prefer  not  to  interfere  in  the  matter  in  any  way. 
The  bond  is  herewith  inclosed  to  you. 

"Respectfully,  D.  W.  Dbshleb,  Cashier,'' 

It  is  further  agreed  that  prior  to  and  at  the  time  of  the  execu- 
tion of  said  note,  Ayres  was  indebted  to  Rhodes  in  the  sum  of 
9600.  It  is  also  agreed  that  M.  J.  Gilbert,  if  examined  on  the 
trial  of  the  case,  would  submit  the  following  statement  under 
oath,  which  statement  is  to  be  received  in  evidence,  and  subject 
to  all  exceptions  but  the  competency  of  Gilbert  as  a  witness, 
which  is  waived:  "In  April,  1846,  and  soon  after  date  of  said 
note,  Ayres,  defendant,  called  on  me,  and  stated  that  he  owed 
said  Rhodes  some  money;  that  he  had  said  note,  and  with  it 
wished  to  pay  said  Rhodes,  but  which  note  said  bank  declined 
discounting.  Ayres  requested  me  to  find  some  person  who  would 
advance  the  money  on  said  note.  In  endeavoring  to  do  so  I  en- 
countered this  difficnlty-^it  was  payable  to  the  cashier  or  order. 
Deshlcr,  cashier,  was  applied  to,  and  declined  indorsing  the 
paper ;  but  he  made  the  memorandum  on  the  same  as  aforesaid. 
My  efforts  to  raise  the  money  were  unavailing.'' 

It  is  agreed  that  the  note  was  executed  by  said  Neil  for  the  pur- 
pose of  enabling  Ayres  to  raise  $600  out  of  the  bank  of  payees  for 
his  (Ayres')  own  use.  Judgment  to  be  entered  by  the  court  ac- 
cording to  the  legal  rights  of  the  parties,  as  disclosed  by  the  fore- 
going admitted  facts-— that  is,  if  the  court  are  of  opioion  that  the 
plaintiff  should  recover,  judgment  to  bo  rendered  for  plaintiff  for 
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amouDt  of  note  and  interest ;  but,  if  not,  judgment  against  plaintifT 
for  costs — Rhodes  in  such  case  not  to  be  boand  in  equity,  etc. 

I.  Ranney, /or  Bhodes, 
W.  Dennison,  for  NeiL 
W.  Baldwin,  for  Ayrea. 
The  entry  in  the  court  of  common  pleas  is  in  this  form: 
''This  cause  came  on  to  be  heard  upon  the  statement  of  facts 
%greed  between  the  parties,  and  was  argued  by  counsel ;     [286 
on  consideration  whereof  the  court  are  of  opinion  that  the  law  of 
the  case  is  with  the  defendants,  whereupon  it  is  considered  that 
tho  said  Ellis  Ayres  and  William  Neil  go  hence  without  day,  and 
recover,  etc.,  their  costs,"  etc. 
Two  errors  are  assigned  : 

1.  It  does  not  appear  that  any  fact  was  found  by  the  court. 

2.  That  judgment  was  given  for  defendants,  when,  by  the  law 
of  the  land,  it  should  be  given  for  the  plaintiff. 

8.  Finch  and  I.  Rannet,  for  plaintiff  in  error,  referred  to  the 
following  authorities : 

Utica  Bank  v.  Ganson,  10  Wend.  315;  Bank  of  Rutland  v. 
Buck,  5  Wend.  66;  Chenango  Bank  v.  Hyde,  4  Cow.  567;  Farns- 
worth  t?.  Sweet,  5  New  Hamp.  267;  Pillons  et  al.  v.  Van  Mierop 
et  ah,  3  Burr.  1663 ;  Powell  v.  Waters,  17  Johns.  176 ;  Conway  et 
al.  V.  Bank  United  States,  6  J.  J.  Marsh,  129 ;  Denniston  v.  Bacou 
et  al.,  10  Johns.  198. 

Wm.  Dennison,  Jr.,  for  defendants  in  error,  submitted  the  fol- 
lowing authorities : 

2  Ohio,  24;  6  Ohio,  150;  3  A.  K.  Marsh,  430;  6  J.  J.  Marsh. 
131  ;  1  Chit.  PI.  2,  3;  3  Bing.  N.  C.  829;  12  Johns.  190;  3  Term, 
148;  6  New  Hamp.  535;  20  Johns.  288;  4  Term,  470;  16  Pick. 
579  ;  6  Ohio,  246 ;  8  Ohio,  529;  11  Ohio,  65 ;  5  New  Hamp.  267; 
Ang.  &  Ames  on  Corp.  104,  66,  230;  12  Wheat.  68;  2  Cranch,  127; 
3  Pick.  335;  1  Pick.  297;  2  Johns.  109;  10  Johns.  182;  3  Pick. 
297;  9  Wheat.  702,  703;  2  Burr.  1226;  1  Bl.  Com.  75,  n.  8;  2 
Kent's  Com.  53;  10  Eng.  Com.  L.  156;  1  Sel.  N.  P.  122;  1  Chit. 
PI.  511,  512,  556,  557;  Gould's  PI.  331,  345;  2  Hall,  195;  5  Cow. 
466;  8  Cranch,  30;  13  Wend.  78;  2  Phil.  Ev.  130;  2  Stark.  Ev. 
77-79;  11  Ohio,  489;  12  Ohio,  112. 

sf'BiBOHABD,  C.  J.    The  first  assignment  of  error  presents   [387 
the  question,  whether  the  agreed  facts  in  this  case  are  properly  a. 
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part  of  the  record.  In  the  case  of  the  Bank  of  Virginia  v. 
Bank  of  Cbillicothe,  decided  at  this  term,  it  was  held  that  when 
it  cause  was  submitted  to  the  court  without  the  intervention  of  a 
jury  to  try  the  facts  as  well  as  determine  the  law,  the  finding  of 
the  court  upon  the  facts  can  not  be  brought  under  review  by  writ 
of  error,  unless  the  evidence  be  made  part  of  the  record  by  bill  of 
•exceptions.  It  is  urged  that  this  case  is  like  that,  and  concluded 
by  it.  A  slight  examination  of  the  two  cases  will  show  a  manifest 
distinction  between  them.  In  that  case  certain  facts  upon  which 
the  case  turned,  in  the  agreed  statement,  were  left  undetermined. 

The  agreed  statement  was  an  agreement  of  what  the  evidence 
was  on  the  litigated  points  of  the  case,  from  which  the  court  had 
to  find  what  were  the  true  facts  before  they  could  determine 
the  law  arising  upon  them.  In  this  case  all  the  facts  were 
agreed  upon.  In  tihis  agreed  statement,  the  facts  were  ad- 
mitted, leaving,  for  the  court,  nothing  to  find,  and  only  the 
naked  duty  of  declaring  the  law  upon  the  given  statement  of  ad- 
mitted facts.  It  was  treated  by  the  court  below  precisely  as  a 
-special  verdict  would  have  been  treated,  and  bears  the  same  rela- 
tion to  the  record.  Nothing  was  found  by  the  court  upon  any 
fact,«for  no  fact  was  submitted  to  their  finding.  The  record,  there- 
fore, presents  no  issue  of  fact  for  our  consideration,  which  is  sought 
to  be  reviewed.  This  proceeding  merely  seeks  the  judgment  of 
this  court  upon  a  matter  of  law,  which  we  think  is  clearly  pre- 
sented. The  case  agreed  was  used  and  treated  by  the  parties  be- 
low as  a  special  verdict,  and  was  so  acted  upon  by  the  court.  The 
record  shows  that  the  parties  stipulated  that  the  facts  should  be 
taken  as  admitted  and  judgment  entered  thereon  according  to  the 
legal  rights  of  the  parties.  It  is  clearly  distinguishable  from  the 
•case  relied  upon,  and  is  not  settled  by  it.  Hence,  the  cause  firstly 
assigned  for  error,  does  not  exist.  Under  the  second  assignment, 
questions  of  greater  difficulty  arise  and  upon  which  there  is  some 
288]  confiict  between  *the  decisions  of  our  own  and  the  oourta 
of  our  sister  states.  These  conflicting  decisions  have  been  pre. 
sen  led  and  commented  upon  by  counsel  with  praiseworthy  indus- 
try, and  an  ability  that  does  credit  to  the  profession,  while  it  baa 
tended  to  lighten  our  labors  in  an  examination  ofi  points  not  with- 
out difficulty. 

I  shall  not  dispose  of  the  questions  argued  in  the  order  in  which 
<{ounsel  have  discussed  them ;  but  beginning  with  that  last  argaed, 
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will  examine  first,  whether  Wm.  Neil  can  be  held  liable  in  this 
action;  asenming,  for  present  purposes,  that  the  sait  was  well 
brought  in  the  name  of  plaintiff. 

Wm.  Neil  was  surety  on  this  note,  and  the  suit  is  in  the  name 
of  a  plaintiff,  who  is  a  bank.  Section  4  of  the  act,  43  Ohio  L.  67, 
to  regulate  proceedings  where  banks  and  bankers  are  parties, 
provides,  that  in  all  contracts  for  the  payment  of  money  to  banks 
or  bankers,  sureties  in  fact,  known  to  the  parties  to  be  such  at  the 
time  such  contracts  were  made,  may  be  proved  to  be,  and  shall 
be  considered  sureties  in  all  courts,  and  have  all  the  privileges, 
and  be  subject  to  all  the  liabilities  of  sureties,  anything  in  the 
contract  expressed  to  the  contrary  notwithstanding. 

Under  this  statute  Neil's  rights  as  surety  must  be  looked  to> 
and  whatever  they  may  be,  we  are  to  see  that  he  is  protected  in 
them.  His  claim  is,  that  by  his  contract,  he  agreed  to  become 
bound  as  surety  to  the  Clinton  Bank  of  Columbus  or  its  assigns, 
for  the  sum  it  might  advance  on  the  note  to  Ayres,  not  exceeding 
the  amount  of  the  note,  and  that  he  can  be  bound  to  no  other  per- 
6on  for  any  money  advanced  on  the  same  note. 

Against  this  position,  plaintiff's  counsel  have  cited  several  de- 
cisions of  the  Supreme  Court  of  New  York,  which  are  claimed  to 
be  directly  in  point:  1.  The  case  of  Utica  Bank  v.  Ganson,  10 
Wend.  314,  was  an  action  of  assumpsit:  The  plaintiff  proved  a 
note  made  by  the  defendant  for  8138.60,  dated  June  27,  1828,  pay- 
able ninety  days  after  date,  to  the  president,  directors,  and  com- 
pany of  the  Utica  Bank.  It  was  Signed,  James  Ganson,  [289 
Azor  Curtis,  and  Jared  Bathbun,  as  surety.  The  plaintiff's  coun- 
sel admitted  that  the  payee  of  the  note  had  no  interest  in  it,  and 
that  the  note  had  been  offered  at  the  bank  and  discount  refused; 
but  offered  to  prove  that  one  C.  B.  was  the  beneficial  holder  of 
the  same,  and  that  it  was  given  to  him  in  payment  of  a  debt  owing 
to  him  by  Ganson  and  Curtis,  two  of  the  defendants,  and  that  it  was 
executed  by  those  two  defendants,  to  raise  money  to  pay  the  debt 
due  C.  B.  The  circuit  judge  below  decided  that  such  proof  would 
not  be  sufficient  to  sustain  the  action,  unless  it  was  further  proven 
that  Batbbun,  the  other  maker  of  the  note,  knew  when  he  signed 
it,  that  it  was  given  to  pay  the  debt  of  Brown.  That  the  under- 
taking of  Bathbun  being  to  the  bank  alone,  his  liability  depended 
upon  the  contingency  of  the  note  being  discounted.  To  this 
opinion  of  the  court  below  the  plaintiff's  counsel  excepted ;  and 
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the  jury,  under  the  direction  of  the  court,  found  a  verdict  for  the 
defendants,  which  the  plaintiff  moved  to  set  aside;  and  the  opin* 
ion  of  the  court  was  given  by  Nelson,  J.,  the  substance  of  which 
is  contained  in  the  following  syllabus  given  by  the  reporter. 

"Where  a  note  is  made  by  a  debtor,  payable  to  a  bank  by  its 
corporate  name,  for  the  purpose  of  raising  money  upon  it  at  such 
bank,  to  pay  and  satisfy  a  particular  debt,  and  the  debtor  procures 
a  third  person  to  become  a  joint  maker  of  the  note,  who  signs 
himself  "A.  B.,  surety,"  and  the  bank  refuse  to  discount  the  note, 
the  creditor  for  whose  benefit  the  note  was  made,  may,  with  the 
assent  of  the  bank,  maintain  an  action  upon  it  in  the  name  of  the 
bank  against  the  makers,  although  the  note  was  not  discounted  at 
the  bank  in  pursuance  of  the  original  intention.''  A  new  trial 
was  granted. 

It  is  to  be  observed  of  this  case,  that  the  note  was  used  to  effect 
the  precise  object  designed  by  the  surety.  The  court  treated 
Bathbun  as  an  accommodation  acceptor  of  a  bill  of  exchange, 
after  an  unqualified  acceptance.  Bat  they  say  that  if  a  person  a6- 
290]  cept  a  bill  for  a  particular  purpose,  such  *a8  to  pay  a 
particular  demand,  and  that  known  to  the  holder,  he  can  not  ap- 
ply it  to  a  different  purpose.  And  again,  on  page  318,  the  judge, 
in  further  commenting  upon  the  case,  treats  it  as  turning  on 
*' strict  commercial  principles,  peculiar  to  negotiable  paper,  and 
Aot  to  be  governed  by  the  doctrine  relating  to  the  liabilities  of 
sureties  and  guarantors,  simply  as  such.  Bank  of  Rutland  o. 
Buck  &  Co.,  5  Wend.  66,  is  substantially  like  this.  There,  the 
note  was  made  to  enable  S.  and  E.  to  raise  money  for  their  own 
accommodation  ;  was  signed  by  Buck,  and  delivered  to  S.  and  E. 
It  was  offered  by  them  at  the  bank  for  discount;  and  discount  re- 
fused. Afterward,  S.  and  E.  delivered  it  to  E.  H.  &  Co.,  as 
security  for  a  judgment.  The  court  held  the  surety  liable,  on  the 
ground  that  it  was  drawn  for  the  accommodation  of  S.  and  B., 
and  they  had  had  the  benefit  of  it,  and  that  it  was  immaterial  to 
the  surety  who  advanced  the  money.  The  case  of  J.  &  T.  Powell 
V.  Waters,  17  Johns.  177,  is  not  a  case  of  surety,  but  of  the  in- 
dorser  of  an  accommodation  note;  yet  it  supports  the  doctrine  of 
the  cases  in  5  and  10  Wend. 

These  cases  seem  to  sustain  the  principle  that  is  claimed  by  plaint- 
iffs, and  to  support  the  right  to  subject  Neil  to  the  payment  of 
this  note. 
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'ready  cash,  when  he  would  ha' 
3curity  for  an  old  debt.  He  mig 
3  prompt  to  pay  a  bank  debt  ii 
erest,  whep  he  know  he  would  I 
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Clinton  Bank  of  Columbus,  use  of  Rhodes,  v.  Ayres  A  Kotl. 

old  debt  due  to  a  third  party.  And  we  think  a  court  should  not 
settle  all  these  matters  by  declaring  it  immaterial  to  him  who  ad- 
vanced the  money  on  credit,  so  long  as  his  principal  received  the 
benefit  of  the  advance  on  the  delivery  of  the  note.  If  the  note 
was  to  be  regarded  as  a  letter  of  credit,  Neil  ought  to  be  dis- 
charged ;  because,  if  a  lett<er  of  credit  in  any  sense,  it  was  a  letter 
292]  filled  up  and  directed  *to  a  particular  ^louse — the  Clinton 
Bank  of  Columbus ;  and  no  one  had  a  right  to  advance  credit  upon 
it  but  the  one  to  whom  it  was  addressed.  Mr.  Neil  never  agreed 
to  become  security  to  any  one  else.  Walsh  et  al.  v,  Bailey,  10 
Johns.  182,  is  directly  to  this  point. 

Nor  are  we  satisfied  that  the  rules  applicable  to  commercial 
paper,  as  between  these  parties,  should  be  held  to  vary  the  ques- 
tion, and  distinguish  it,  in  any  sense,  from  the  ordinary  rules  ap- 
plicable to  securities.  The  paper  had  not  been  negotiated.  It 
had  not,  in  fact,  acquired  a  commercial  character;  and,  indeed, 
there  is  nothing  in  this  case  to  bring  it  within  the  principles  of 
the  law-merchant,  save  the  mere  form  of  the  promissory  note.  It 
is  a  case  of  surety  only;  and,  independent  of  the  recent  statute, 
and  of  the  prior  adjudications  of  this  court,  it  is  our  judgment  that 
the  rule  applicable  to  transactions  like  this,  is  the  one  stated  and 
acted  upon  in  Miller  v.  Stuart,  9  Wheat.  703 :  "That  the  liability 
of  a  surety  is  not  to  be  extended,  by  implication,  beyond  the  very 
terms  of  his  contract.  It  is  not  sufficient  that  he  may  sustain  no 
injury  by  a  change  in  the  contract,  or  that  it  may  even  be  for  his 
benefit.  He  has  a  right  to  stand  upon  the  very  terms  of  his  con- 
tract, and  any  variation  without  his  assent  is  fatal. 

Upon  its  face  this  note  is  a  contract  with  the  Clinton  Bank  of 
Columbus — an  offer  to  become  surety  to  it,  provided  the  note 
should  be  accepted  and  discounted  by  the  bank.  Unlike  a  note 
signed  in  blank,  implying  an  authority  to  the  holder  to  fill  it  up, 
making  it  payable  to  whomsoever  would  advance  the  money  upon 
it,  this  note  spoke  for  itself,  and  could  not  have  deceived  Bhodes. 
It  is  not  necessary  to  sanction  this  mode  of  ensnaring  securities, 
by  placing  it  in  the  power  of  principals  thus  situated,  to  make 
them  liable  beyond  the  strict  letter  of  their  contract.  The  inter- 
ests of  commerce  do  not,  in  our  opinion,  require  it ;  and  good 
morals  and  the  regard  for  integrity  proper  to  be  observed  between 
man  and  man,  would  seem  to  be  best  subserved  by  holding  to  a 
rale  of  more  perfect  good  faith. 
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'^'Having  diBposed  of  this  case  as  to  the  sure 
next  to  a  consideration  of  the  rights  of  the  plai 
against  Ayres.  In  the  first  place,  as  between  '. 
we  think  that  justice  demands,  and  the  coarse  c 
by  the  bank  requires,  that  she  should  allow  h( 
in  collecting  this  note  for  the  benefit  of  Khodes 
show,  that  as  between  Rhodes  and  Ayres,  legal 
acquired  by  the  former  against  the  latter;  and 
note  is  drawn  payable  to  the  Clinton  Bank, 
after  having  placed  it  in  Rhodes'  hands,  and  r< 
it,  be  permitted  to  deny  that  the  suit  is  well  br< 
He  is,  under  the  circumstances,  estopped  from 
of  Rhodes  to  sue  in  the  name  of  the  Clinton  I 
by  his  own  conduct.  And  the  bank  ought  not 
to  secure  itself  against  a  bill  of  costs.  The  case 
New  York,  will  sustain  our  views  in  this  respect 
that  is  necessary  to  cover  this  branch  of  this  ca 
tation  in  regarding  them  as  authority. 

The  question  remains,  shall  the  judgment  be  a 
and  reversed  as  to  Ayres? 

Under  our  statute  judgment,  may,  when  the  p; 
are  jointly  sued,  be  rendered  against  one  or  hot 
justice  of  the  case.  So  that  a  surety  may  have 
thing  supervenes  after  the  date  of  the  contract 
discharge  him.  But  this  suit  was  brought  upc 
and  a  recovery  could  only  be  had  according  to 
bata.  By  the  conclusion  to  which  we  have  com 
not  be  sustained  against  Ayres,  because  there 
contract  as  is  sot  forth  in  the  declaration.  Nei 
to  pay  the  note.  He  was  no  party  to  it.  Hei 
the  judgment  below  is  not  erroneous  in  any  pai 

Judgment  affirmed. 


*Jamss  S.  Showers  v.  Lessee  of  Joh 

In  an  action  of  ejectment,  if  the  plaintiff  produces  dec 
in  himself,  and  then  produces  a  contract  for  the  exc 
controversy  with  the  defendant,  under  which  the  < 
posaesBion,  and  providing  for  the  execution  of  deec 
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of  certain  conditions,  and  prove  the  non-performance  of  the  condition! 
by  the  defendant,  and  a  notice  to  the  defendant  of  a  rescission  of  the  con- 
tract, and  to  quit  the  premises,  there  is  not  such  a  failure  of  evidence  oo 
the  part  of  the  plaintiff  as  to  justify  a  nonsuit. 
And  though  the  conditions  to  be  performed  by  the  defendant  were  dependent 
upon  conditions  precedent  to  be  performed  by  the  plaintiff,  a  nonsuit 
would  be  improper. 

This -is  a  writ  of  error,  directed  to  the  Supreme  Court  of  Lucas 
county. 

The  original  action  was  ejectment,  commenced  in  the  court  of 
common  pleas  of  that  county,  by  Emery's  Lessee  against  Showers. 
On  the  trial  in  that  court,  the  plaintiff  gave  in  evidence  certain 
deeds  showing  legal  title  to  the  lands  in  controversy  in  himself. 
He  then  offered,  in  evidence,  a  contract  by  which  he  agreed  to  ex- 
change the  premises  for  certain  other  lands  of  the  defendant.  The 
contract  also  further  provided  that  Emery  should  pay  said  Show- 
ers a  certain  sum  of  money,  and  that  Showers  should  perform  cer- 
tain labor,  and  transfer  certain  personal  property  to  the  plaintiff,— 
the  payment  of  money  being  a  condition  precedent  to  the  perform- 
ance of  a  part  of  the  conditions  by  the  defendant,  and  the  deed  to 
be  executed  on  the  performance  of  the  conditions.  Under  this 
contract  the  defendant  went  into  possession.  The  plaintiff  further 
proved  that  the  conditions  specified  in  the  contract  had  not  been 
performed  by  the  defendant,  and  that  before  the  commencement 
of  the  suit,  he  had  given  him  notice  that  he  rescinded  the  contract, 
and  that  he  should  quit  the  premises. 

Upon  this  testimony  the  defendant's  counsel  moved  the  court 
295]  *to  grant  a  nonsuit,  which  motion  prevailed,  and  a  nonsuit 
was  granted. 

Thereupon  the  plaintiff  moved  for  a  new  trial,  which  motion 
was  refused. 

To  reverse  this  judgment  of  non  suit,  a  writ  of  error  was  sued 
cut  from  the  Supreme  Court,  the  errors  assigned  being,  first,  that 
the  court  erred  in  granting  a  non  suit;  and,  second,  that  the  court 
erred  in  refusing  to  grant  a  new  trial. 

At  the  last  term  of  the  Supreme  Court  in  Lucas  county,  the 
judgment  of  the  court  of  common  pleas  was  reversed,  and  this 
writ  is  prosecuted  to  reverse  the  judgment  of  the  Supreme  Court. 

H.  F,  Waits,  for  plaintiff  in  error. 

TiLDEN  &  Bakbr,  for  defendant  in  error. 
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By  the  contract  between  Emery  and  Showers  for  the 
and,  the  performance  of  labor,  the  transfer  of  certain 
attels,  and  the  payment  of  mone}- ;  it  is  provided  that 
►e  given  when  Showers  should  complete  a  barn  for 
Possession  was  to  be  delivered  as  soon  as  Showers 
9te  a  certain  shop  and  saw-mill.  Ho  was  to  have  the 
B^hat  logs  were  at  the  mill,  and  to  saw  for  a  house, 
t  into  possession  before  the  time  stipulated  by  the 
failed  to  complete  the  work  contracted  for,  and  after 
Lime  had  elapsed  for  its  completion,  Emery  rescinded 
ind  notified  him  to  quit.  By  the  terms  of  the  con- 
s  was  never  entitled  to  the  possession.  He  had  not 
h  the  conditions  which  would  give  him  the  right  of 
[Tnder  the  contract,  then,  he  has  no  right  of  posses- 
j  there  any  proof — independent  of  the  agreement — 
es  any  right  of  possession  in  Showers.  Emery  ez- 
leds  which  showed  title  in  himself,  and  would  author- 
'  unless  something  appeared  disclosing  that  Showers 
of  possession.  It  is  admitted,  or  if  not,  it  has  [296 
that  the  legal  title  was  in  Emery,  and  the  only  mode 
►wers  could  defeat  a  recovery,  would  be  by  proof  of 
jssion  in  himself.  Had  Emery  rested  upon  proof  of 
owcrs  would  have  been  compelled  to  defend  his  pos- 
>duction  of  the  contract,  and  proof  that  its  stipula- 
5r  the  right  by  possession,  had  been  complied  with, 
m  an  independent  right  by  possession,  which  is  not 
he  bill  of  exceptions.  But  the  plaintiff  went  further 
sssary,  and  produced  the  contract  and  proved  that 
not  complied  with  its  stipulations,  and  that  he  had 
;hat  he  had  rescinded  the  contract,  and  to  deliver  up 
I ;  and  that  a  reasonable  time  had  elapsed  for  Showers 
rmed,  "Whereupon  the  court  of  common  pleas  or- 
intiff  to  become  nonsuit,  acting  upon  the  hypothesis, 
d  by  the  counsel,  that  Showers'  possession  authorized 
ion  of  a  deed.  But  even  that  was  a  presumption  of 
-  to  the  jury.  We  certainly  do  think  there  was  some 
need  in  this  case  tending  to  prove  the  plaintiff's  is- 
the  common  pleas  erred  in  directing  him  to  l>ecome 
.hatthe  Supreme  Court,  in  reversing  their  judgment, 
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Bat  it  is  contended,  on  the  part  of  coansel  for  plaintiff  in  error, 
that  the  payment  of  the  money  Rpecified  in  the  contract  by  Emery 
was  a  condition  precedent  to  the  performance  of  Showers,  and 
therefore,  as  Showers  was  in  under  the  contract  by  the  consent  of 
Emery,  he  could  hold  possession,  although  he  had  not  complied 
with  the  conditions  in  the  contract,  which  would  entitle  him  to 
possession.  This  would  be  holding  that  the  non-performance  of 
Emery  would  be  the  performance  of  Showers,  and  would  give 
Showers  the  possession  of  the  land,  when  in  law  it  only  confers  a 
Tight  of  action  for  breach  of  the  contract.  It  is  a  novel  doctrine 
to  hold  that  on  contracts  for  the  sale  or  exchange  of  land,  that  the 
violation  of  the  contract  on  the  part  of  one  can  be  considered 
297]  *a  performance  on  the  part  of  the  other,  and  thus  be  con- 
verted into  a  consideration  for  the  transfer  of  possession  and  to 
compel  title.  In  such  cases  the  legal  title  prevails,  and  there  be- 
ing no  equity  to  control  the  legal  title,  the  only  remedy  is  upon 
the  contract.  If  Showers  had  desired  to  acquire  the  land,  he 
sbould  have  performed,  and  then  he  could  have  held  possession 
and  compelled  title,  and  looked  to  Emery,  upon  the  contract,  for 
damages.  It  is  true,  if  Emery  had  failed  to  perforni  a  condition 
precedent,  he  could  not  rescind  the  contract.  But  that  would  not 
prevent  a  recovery,  because  Showers  had  not  performed  the  con- 
dition on  his  part,  which  would  entitle  him  to  possession.  But 
the  state  of  case,  as  counsel  suppose,  does  not  exist,  as  the  stipu- 
lations in  the  contract,  on  the  part  of  Emery,  are  not  conditions 
precedent  to  the  delivery  of  possession  to  Showers.  And  the  evi- 
dence is,  that  Showers  has  wholly  failed  to  perform  his  part  of  the 
contract  which  entitles  him  to  possession.    Judgment  affirmed. 


Nathan  Button's  Ajdministbatob  v.  John  B.  Clark. 

An  MsociAiion  of  ponons  bought  a  trad  of  land,  conTorted  it  into  stock,  gave 
their  notes  for  a  part  of  the  purchase  money,  took  a  conveyance,  and  exe- 
cuted a  mortgage  to  secure  the  payment.  One  of  the  company  sold  hia 
interest  for  $1,750  to  another  member  of  the  concern,  who  assumed  the 
liability  of  this  vendor  to  the  original  vendor,  and  gave  his  notes  for  the 
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$1,760.  The  company  failing  to  pay  the  purcbape-money,  th< 
was  sold  to  pay  the  debt,  by  judicial  sale,  for  a  less  sum  than  i 
due. 

EM^  that  these  facts  constitute  no  defenae  to  an  action  on  the  noU 
not  show  a  failure  of  consideration. 

This  is  a  writ  of  error  to  the  Supreme  Court  of  Portag< 

The  action  below  was  assumpsit,  brought  by  Clark 
♦Pomeroy,  the  administrator  of  Button,  upon  three  proi 
ifisory  notes,  made  by  Button,  on  June  9,  1836,  for  $583.: 
payable  to  Clark  in  six,  twelve,  and  eighteen  months. 

The  declaration  is  in  the  usual  form.  The  defendant 
non  assumpsit^  and  gave  notice  of  special  matter.  On  th 
the  cause  to  a  jury,  in  the  Supreme  Court,  a  bill  of  excepi 
taken,  which  discloses  the  following  facts  : 

On  January  1,  1836,  Zenas  Kent  sold  to  John  B.  Clark 
fendant  in  error)  N.  C.  Baldwin,  T.  P.  Hardy,  A.  Seymo 
Beardsloy,  S.  J.  Andrews,  J.  A.  Foote,  Nathaniel  But 
others,  certain  real  estate  in  Franklin,  Portage  county 
sum  of  $75,000.  Of  this  sum  $15,000  was  paid  in  hand, 
residue  was  made  payable  at   future  times. 

Subsequently,  William  Pomeroy  and  Charles  S.  Bho 
owned  real  estate  adjoining  that  of  Kent,  sold  the  sam 

individuals  for  $40,000,  part  of  which,  $ ,  was  paid 

and  the  residue  made  payable  at  future  days. 

These  two  sets  of  purchasers,  united,  stocked  the  la 
chased  from  Kent,  and  from  Pomeroy  and  Bhodes;  i 
joint-stock  company,  denominated  the  "Franklin  La 
pany ;"  and  represented  said  real  estate  by  stock. 

In  May,  1836,  Kent  conveyed  the  property  sold  by  1 
Baldwin,  Kirkman,  and  Beach,  in  trust  for  those  who  j 
of  him;  and  Pomeroy  and  Bhodes  at  the  same  time  com 
property  sold  by  them  to  the  same  trustees,  in  trust  for  t 
purchased  of  them. 

Contemporaneously  with  these  conveyances,  said  trust 
gaged  to  Kent,  and  to  Pomeroy  and  Bhodes,  by  separs 
{he  lands  purchased  of  each,  to  secure  the  purchase  in 
them  respectively ;  and  these  mortgages  were  so  drawn 
entire  land  purchased  from  Kent,  and  from  Pomeroy  an< 
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the  payment  of  each  and  every  note  due  from  each 
*  their  respective  purchasers. 
Tune  9, 1836,  Button  hought  Clark's  *stock,  which  was 

name  for  his  interest  in  the  real  estate  purchased 
and  gave  his  notes  therefor,  and  also  executed  his 
•k  for  the  payment  of  the  balance  due  from  Clark  to 
iount  of  the  purchase  of  said  land,  then  amounting  to 

3S  constitute  the  foundation  of  the  action  below,  and 
to  about  $3,000. 

Qe  time,  Clark  gave  to  Button  a  written  agreement  to 
lutton  the  said  stock  as  soon  as  Button  should  pay  the 
;es,  or  secure  the  payment  of  the  same,  and  indemnify 
any  liability  to  Kent  for  the  balance  due  on  said  pur- 

1  of  1836,  Button  died  insolvent,  without  having  paid 
Kent. 

Qter  of  1836-37,  the  purchasers  from  Kent,  and  from 
d  Rhodes,  were  incorporated  under  the  name  of"  The 
Ik  Company,"  into  which  the  "  Franklin  Land  Com- 
me  and  was  merged. 

iter  of  1839-40,  the  legislature  repealed  the  charter  of 
lin  Silk  Company  "  because  they  assumed  banking 
gave  them  five  years  to  close  up  their  business, 
lasers  from  Pomeroy  and  Rhodes  failing  to  pay  the 
mey  due  from  them,  Pomeroy  and  Rhodes,  in  1839 
-ocoedings  to  foreclose  their  mortgage ;  and,  in  Novem- 
btained  a  decree  of  foreclosure;  and,  in  February, 
n  execution  all  the  property  previously  conveyed  by 
proceeds  of  this  sale  were  insufficient  to  pay  the 
id  due  Pomeroy  and  Rhodes  by  about  $15,000. 
[lasers  from  Kent  also  failing  to  pay,  Kent,  in  1843, 
iroceedings  to  foreclose  his  mortgage;  and,  in  1843, 
decree,  and  sold  on  execution  all  the  property  pre« 
reyed  by  him. 

me  Kent  obtained  his  decree,  there  was  due  to  him 
)  purchasers  more  than  $64,000,  and  due  to  him  from 
dually  $3,147.81. 
property  sold  under  Kent's  decree  was  purchased  by 
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him  at  $27,285,  leaving  a  balance  still  dne  to  Kent,  and  to  Po 
and  Bhodes,  of  aboat  $52,000. 

At  the  time  Kent  obtained  his  decree,  Clark,  ag  one  of  tl 
chasers  of  said  land,  was  personally  indebted  to  Kent  in  tl 
of  $3,147.81 ;  and  they  entered  into  an  agreement  wherebj 
was  to  pay  Kent  a  sam  less  than  that  amount,  submit  to  a 
for  that  sum,  and  execute  to  Kent  a  deed  of  his  stock,  in  si 
lion  of  his  own  notes  and  his  indebtedness  thereon,  which 
money  was  received,  and  a  decree  taken  by  Kent,  in  pursui 
said  agreement,  though  no  deed  of  the  stock  has  yet  been  ex 

The  sales  of  the  real  estate  under  the  decrees  of  Kei 
Fomeroy  and  Bhodes  exhausted  the  property,  and  aonihila 
stock  of  the  company. 

In  the  year  1844,  more  than  a  year  after  all  the  property  he 
thus  exhausted  and  its  stock  destroyed,  Clark  brought  i 
these  notes,  given  by  Button  for  stock. 

Upon  this  state  of  facts,  the  court  below  was  requei 
charge  the  jury  that  the  plaintiff  below  could  not  recovei 
being  a  failure  of  consideration,  which  the  court  refused  t 

This  is  assigned  for  error. 

Otis  &  Wolcott,  for  plaintiff  in  error. 

Hitchcock,  Wilson  &  Wade,  for  defendant  in  error. 

Avert,  J.  The  plaintiff  in  error  claims  that  the  facts 
to  exist  in  the  case  make  out  a  defense  upon  two  grounds  : 

1.  A  failure  of  consideration  after  the  execution  of  the  n 

2.  A  rescission  of  the  contract. 

To  support  the  defense  upon  the  first  point,  he  cites 
Stat.  685,  allowing  the  want  or  failure  of  consideration  *to  I 
proved  on  the  trial ;  and,  in  addition  to  this,  repeated  dc 
upon  the  same  question  in  several  of  the  states. 

That  the  .want  or  failure  of  consideration,  when  showi 
stitutes  a  defense,  is  directly  asserted  In  the  statute,  and 
clear  from  the  authorities  referred  to ;  so  that  we  have  only 
into  the  testimony  and  see  if  there  is  either  a  failure  of  con 
tion,  or  a  rescission  of  the  oontract,  to  defeat  an  action  u[ 
notes.  Clark  and  others,  whose  names  appear  amongst  the 
of  the  case,  purchased  a  large  tract  of  land,  each  having  an  i 
in  proportion  to  their  share  of  the  purchase  money.  A  par 
of  the  price  of  the  land,  was  paid  down ;  and  to  secure 
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mainder,  a  mortgage  on  the  same  premises  was  executed  by  the 
purchasers  to  the  vendors.  It  was  believed,  at  the  time,  to  be  an 
advantageous  purchase,  and  tliat  large  profits  would  be  realised 
from  the  investment.  On  June  9, 1836,  the  plaintiff's  intestate 
negotiated  with  Clark  for  an  interest  in  the  premises,  and  took  an 
agreement,  under  seal  from  Clark,  for  a  certain  proportion,  de- 
scribed in  the  agreement  as  two  and  a  half  shares  in  thePranklin 
Land  Company.  In  the  agreement  it  was  provided  that  he  should 
pay  to  Clark  the  amount  specified  in  the  notes  here  declared  upon, 
and  to  Kent,  one  of  the  vendors,  whatever  balance  of  purchase 
money  might  remain,  and  he  should  be  entitled  to  a  transfer  on 
the  books  of  the  company  as  soon  as  he  should  pay  the  several 
sums  of  money  above  mentioned,  and  indemnify  Clark  for  any 
future  liabilities  to  Kent.  This  agreement  and  the  notes  were  ex- 
ecuted on  the  same  day.  Now,  had  this  investment  made  by  the  sev- 
eral purchasers  of  the  land  turned  out,  as  was  anticipated,  to  be  a 
very  profitable  one,  there  would  have  been  no  failure  of  considera- 
tion ;  the  shares  could  then  have  been  sold  at  an  advance,  and  the 
mortgage  debt  could  easily  have  been  paid  off.  In  that  case,  Clark 
would  lose  the  benefit  of  the  increased  value  of  these  shares;  for 
he  could  have  been  compelled,  if  necessary,  to  convey  them  accord- 
302]  ing  to  his  agreement.  Button  stands,  *then,  in  this  condition : 
He  is  the  owner,  in  equity,  of  the  shares ;  is  entitled,  of  course,  to 
have  all  the  benefit  of  their  advance  in  value,  and  to  take  them  at 
any  time  by  paying  the  notes  and  mortgage  according  to  his  agree- 
ment; he  may,  for  the  purposes  of  this  inquiry,  be  treated  as 
choosing  to  leave  them  in  Clark's  possession  ;  and  it  is  of  no  conse- 
quence if  they  are  to  depreciate,  and  at  length  to  become  of  no 
value,  whether  they  become  so  in  his  own  hands  or  in  the  posses- 
sion of  Clark.  If  the  interest  of  Clark  at  the  time  of  the  agreement 
was  sufficient  to  constitute  a  valid  consideration  for  the  notes,  and 
I  do  not  see  how  this  proposition  can  be  denied,  the  notes  at  that 
time  created  a  legal  obligation  to  pay.  Would  it  not  be  a  new 
principle  that  should  hold  that  obligation  destroyed,  because  by 
some  subsequent  event,  such  interest  loses  its  value  ?  If  the  vendor 
must  bear  the  loss  on  the  article  sold,  his  notes  should  not  be  the 
limit  of  his  demand  when  the  article  raises  in  value.  The  loss  of 
this  interest  in  the  land  then,  by  being  sold  to  pay  the  debt  for 
which  it  had  been  mortgaged,  can  not  be  regarded  as  a  failure  of 
the  consideration  of  the  notes  in  the  declaration  specified,  and 
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I  defense  most  fail.  Can  a  recover 
on  the  other  ground  taken — that  t 
[?    It  must  be  remembered  that  ] 

shares,  which  are  seen  to  be  notl 
and,  never  paid  any  part  of  the  not 
ige  debt,  according  to  his  agreement 
ble  owner  of  that  interest  requirec 
well  as  Clark,  were  made  defendants 
)des,  for  a  foreclosure  of  their  mortgag 
ipon  this  mortgage,  a  sale  was  effecte 
gedebt  paid  by  the  sale.  To  the  bill  ii 
Eige  given  to  Kent  was  foreclosed,  the 
J9  well  as  Clark,  were  likewise  ma 

case,  also,  a  sale  of  the  whole  pn 
r  applying  the  proceeds  toward 
j^age  debt,  a  large  balance  was  left 
le  evidence  it  seems  to  be  satisfacto 
nrchased,  in  which  must  of  course  I 
shares  aforesaid,  were  disposed  of 
ings  to  foreclose  the  mortgages;  a 
L  much  less  than  sufficient  to  satisfy 
rgeable  with  no  fault  because  the  lai 
.  sale.  It  is  claimed  that  Clark  rec 
igreed  to  submit  to  a  decree,  and 
stock,  in  satisfaction  of  his  own  no 
[>n.  But  it  is  believed,  according 
moment  to  execute,  or  his  actually  e 
lad  not,  and  could  not  have  had  t 
X)ck,  than  the  decrees  and  sales  ui 
ce  shows,  he  has  not  up  to  the  pr 
d  thus  has  not  done  the  act  contem 
Nor  does  it  appear  that  Button'  oi 
r  desired  that  a  deed  should  be  ma< 

even  before  the  sale  of  the  lands 
ijlose,  there  appeared  to  be  no  indu 
or  they  had  lost  all  their  value,  ezc 

discharge  of  the  mortgage  inci 
le  circumstances  of  this  case,  we  can 
cinded.  If,  in  behalf  of  the  reprc 
which  should  put  an  end  to  this  coi 
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prevent  the  collection  of  these  notes,  or  which  should  demand 
relief  in  any  other  mode,  the  redress  is  properly  to  be  songht 
in  chancery.  If  there  is  any  legal  right  yet  remaining,  it  is  in 
the  power  of  these  representatives  to  enforce  it  by  proceedings 
upon  the  agreement  nnder  seal  which  is  in  their  hands.  They 
have  no  valid  defense  against  the  notes,  and  the  judgment  of  the 
Supreme  Court  in  Portage  county  is  affirmed. 


304]        *MosE8  H00K8PBINQE&  V,  Julius  Ballenbubg. 

The  Affidavit  directed  by  the  third  section  of  the  act  to  abolish  imprisonment 
for  debt,  is  not  defective  because  it  states  the  ground  for  a  capias  in  the 
fourth  "  particular  *'  of  that  section  in  the  words  of  the  act  merely,  to 
wit :  *^  That  the  debtor  is  about  to  dispose  of  his  property  with  intent  %o 
defraud  his  creditors." 

An  indorsement  upon  the  writ,  of  the  amount  for  which  the  defendant  shall 
be  held  to  bail,  is  not  necessary. 

This  is  a  writ  of  error,  directed  to  the  court  of  common  pleaa 
of  Harrison  county. 

The  original  action  was  debt,  prosecuted  by  the  defendant  in 
error  to  recover  the  amount  due  on  a  note  under  seal  and  on  an 
account  stated.  The  debt  set  forth  in  the  precipe  and  affidavit 
was  S938.78,  and  the  damages  S700.  A  capias  ad  respondendum 
was  issued  November  17, 1846;  the  defendant  arrested,  and  a  bond 
in  82,000,  for  his  appearance  at  the  next  term,  executed  on  the 
same  day,  by  himself  and  bail.  At  the  appearance  term,  April 
26,  1847,  a  motion  was  filed  to  quash  the  writ,  which  was  heard 
and  overruled,  and  a  bill  of  exceptions  was  at  the  same  time  taken 
by  the  defendant,  whereupon  the  appearance  bail  surrendered  the 
defendant,  and  he  was  committed  to  prison  and  the  bail  dis- 
charged. Subsequently  the  defendant  gave  special  bail ;  pleadings 
were  filed,  and  the  cause  tried  by  a  jury.  The  verdict  of  the 
jury  found  the  debt,  as  above  claimed,  $938.78,  and  $48.55  dam- 
ages, upon  which  judgment  was  rendered  against  the  defendant* 

The  affidavit  to  hold  the  defendant  to  bail  is  as  follows: 

"The  above-named  Julius  Ballenburg  maketh  oath  and  says 
there  is  justly  due  from  the  said  above-named  Moses  Hockspringer^ 
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ra  of  $940.28,  over  and  above  i 
ot  of  the  same,  od  a  certain  oc 
Lo  said  deponent,  dated  *Aaga 
fty  days  after  the  date  thereof,  i 
3,  wares,  and  merchandise,  soli 
to  said  Hockspringer,  at  his 
)8.78 ;  and  the  said  deponent  fi 
inger  is  aboat  to  dispose  of  b 
his  (said  Hockspringer's)  credi 
are  as  follows : 

nion  picas  erred  in  overruling 
in  errror  to  quash  the  writ  ( 

3  by  the  defendant  in  error,  or 
I  and  insufficient,  because  the  a 
kspringer  had  any  property. 
»fective  and  insufficient,  becaus 
ars  to  a  lei^al  conclusion  only, 
aid  conclusion  could  be  drawn, 
fective  and  insufficient,  because 
to  "establish  *'  any  one  of  Jihc 
,  on  which  such  a  writ  might  if 
vit,  the  precipe,  nor  the  writ,  i 
»unt  in  which  the  defendant  6b< 


L.  Jewett,  for  plaintiff  in  erro 
,  and  Henry  Stanbert,  attori 


stions  discussed  in  the  presen 
)  act  to  abolish  imprison  men 
his  act,  it  is  declared  that  *no 
imprisoned  on  any  mesne  or  £ 
specified.  Section  3  of  the  a 
;reditor,  his  authorized  agent  • 
mation  in  writing,  before  any  j 
t  of  common  pleas,  justice  of  t 
)urts,  that  there  is  a  debt  or  dei 
'  $100  or  upward,  specifying,  a 
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may  be,  tho  natare  and  amount  thereof,  and  establishing  one  or 
more  of  tho  following  particulars;"  which  particulars,  set  forth  in 
the  statute,  are  five  in  number;  but  it  is  necessary  hero  to  specify 
only  one  of  these,  which  is  in  these  words,  to  wit:  ''That  he,  the 
defendant  (meaning  the  debtor)  has  assigned,  removed,  or  dis- 
posed of,  or  is  about  to  dispose  of,  his  property,  with  intent  to  de- 
fraud his  creditors."  The  statute,  after  having  described  tho 
affidavit  to  be  made  by  tho  creditor,  directs  that  he  shall  file  such 
affidavit  with  the  clerk  of  the  court  of  common  pleas  of  the 
proper  county,  and  such  clerk  shall  thereupon  issue  a  capias 
which  shall  be  served,  and  the  suit  instituted  thereby  shall  be,  in 
all  respects,  conducted  in  the  same  manner  as  if  this  act — the  act 
above  mentioned — had  not  been  passed.  The  law  on  the  subject 
of  writs  was  greatly  changed  by  this  act,  and  since  its  passage,  a 
compliance  with  its  specific  provisions  is  made  indispensable,  be- 
fore the  person  of  the  defendant  can  bo  arrested.  It  is  denied  by 
the  plaintiff  in  error  that  there  has  been  such  a  compliance  in 
the  present  case.  In  point  of  fact,  the  creditor,  before  he  took  his 
writ,  did,  as  it  appears  from  the  affidavit  given  above,  make  oath 
in  writing  and  before  the  clerk,  according  to  the  language  of  the 
act,  and  to  fulfill  the  direction,  that  by  such  oath,  he  should  show 
a  demand  justly  due  him  of  $100  or  upward;  he  stated  in  this 
flffirJavit  that  there  was  justly  due  him  $940.28,  over  and  above 
all  discounts  and  payment  on  account  of  the  same.  This  is  cer- 
tainly a  full  statement,  and  very  plainly  just  what  the  law  re- 
quired. Then  as  to  specifying,  as  nearly  as  may  be,  the  nature 
307]  and  amount  of  the  demand,  *the  amount  is  given  exactly, 
and  the  nature  of  the  claim  indicated,  as  consisting  of  a  note  and 
an  account,  each  described  with  the  fullness  and  accuracy,  suited 
to  a  declaration  in  the  action. 

The  remaining  words  of  section  3  of  the  act,  so  far  as  they 
embrace  the  fourth  of  the  particulars  therein  specified,  have 
given  rise  to  the  principal  discussion  in  the  case.  It  is  urged  in 
argument  by  the  plaintiff's  counsel,  that  in  this  affidavit  the 
creditor  swears  to  a  legal  conclusion  only,  and  not  to  any  facta 
from  which  the  conclusion  could  be  drawn.  The  language  of  the 
affidavit  is,  "that  said  Hockspringor  is  about  to  dispose  of  his 
property,  with  intent  to  defraud  his  creditors."  Is  the  phraso, 
*' Hockspringor  is  about  to  dispose  of  his  property,"  a  legal  con- 
clusion only  ?  A  similar  form  of  expression  is  used  in  four  of 
258 


Digitized  by  VjOOQIC 


>> 


SMBER  TERM,  1847.  308 

kspringer  v.  Ballon  burg. 

sified  ID  this  Roction.     In  the  first,  'Hho 

lOve  his  property  out  of  the  jurisdiction." 

he  is  about  to  convert  his  property  into 

e  fraudulently  contracted  the  debt,"  for 
brought. 

rticulars  giving  rise  to  this  discussion, 
f,  or  is  about  to  dispose  of  his  property." 
lebtor  had  disposed  of  his  property,  then 
9  sworn  to  a  fact.  It  is  true,  the  mind 
certain  facts;  and  in  the  case  under  con- 
may  be  supposed  to  have  witnessed  par- 
•  which  usually  precede  the  disposition  of 
hoard  his  threats  or  expressions  showing 
t;  and  from  these  facts,  have  concluded 
dispose  of  his  property.  Now,  would  not 
I  under  this  law,  if  it  should  state  these 

could,  by  possibility  exist,  leading  to  the 
>mit  to  state  the  conclusion  itself,  that  is, 
>out  to  dispose  of  his  ^property."  [308 
Bd  in  the  act,  and  do  not  constitute  them- 
)d ;  though,  from  such  facts,  what  is  re- 
ugh  be  inferred.  The  mode  of  expres- 
1  this  section  of  the  statute,  is  one  that 
ular  language.     Its  meaning  can  be  suffi- 

it  is  the  debtor's  being  actually  about  to 
and  not  merely  circumstances  that  lead 
p  believe  it,  that  should  appear  distinctly 

Nor  is  it  perceived  how  the  following 
ot  to  defraud  his  creditors,"  can  be  re- 
lusion,  in  the  meaning  of  the  objection, 
sh  an  act  has  been  done,  is  habitually 
pleader  as  a  fiact,  in  cases  where  peculiar 

is  required.     In  many  sections  of  the 

is  introduced,  and  in  the  indictments 
ions,  the  intention  is  always  set  out  by 

per  and  necessary  to  state  the  provision 
abstantially,  is  the  affidavit,  nevertheless, 
tny  facts  to  establish  the  particulars  in 
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this  caso  required  ?  The  facts  here  intended  oaast  be  such  as 
would  furnish  evidonoe  more  or  less  conclusive  of  the  existence 
of  that  which  is  required,  before  a  capias  can  issue.  There  is  no 
doubt  but  it  would  be  proper  or  allowable  in  given  cases,  for  the 
creditor  to  state  the  circumstances  upon  which  he  based  bis  affi- 
davit. But  though  it  may  sometimes  be  proper,  still,  as  the 
statute  has  not  required  any  such  statement,  can  the  affidavit,  in 
no  case,  be  sufficient  without  something  of  that  kind. 

It  must  be  romcmborod  that  this  law  allows  an  arrest  upon  a 
capias  ad  respondendum,  on  the  affidavit  alone  of  the  creditor,  not 
requiring,  as  in  the  case  of  a  ca,  sa.,  an  affidavit  and  other  testi- 
mony. And  further,  that  b}^  law,  the  fact  sworn  to  in  tbe  affidavit 
to  hold  to  bail,  must  be  taken  as  true,  without  going  into  the 
merits.  From  this  it  results  that  the  affidavit  establishes  the  par- 
809]  ticular  upon  which  ihe.capias  *is  allowed.  Tbe  argument 
further  claims  that  the  affidavit  under  consideration  ougbt  not  to 
bo  hold  sufficient,  because  the  debtor,  if  it  be  so  held,  will  not  be 
protected  against  an  unjustifiable  arrest,  and  the  creditor,  though 
guilty  of  swearing  to  a  falsehood,  could  not  be  punished  for  per- 
jury. Without  stopping  to  inquire  whether  the  introduction  of 
additional  statements  into  the  affidavit,  would  be  more  or  less 
likely  to  produce  a  conviction,  in  caso  of  false  swearing  as  to  the 
necessary  fact,  it  is  sufficient  to  say  that,  as  it  seems  to  us,  perjury 
may  be  cgmmitted  in  the  making  of  such  an  affidavit,  and  that  it 
may  be  punished. 

The  debtor  was  or  was  not  about  to  dispose  of  bis  property ; 
and  if  the  charge  was  false,  be  would  be  one  competent  witness 
to  prove  it  so.  There  might,  in  many  cases,  be  no  great  difficulty 
in  proving  enough  in  addition,  to  establish  the  guilt  before  a  jury ; 
nor  would  the  debtor  be,  of  course,  without  the  civil  remedy. 
This  objection  we  do  not  consider  as  fatal  to  the  affidavit.  An- 
other alleged  cause  of  error  is  that  the  affidavit  does  not  set  forth 
that  the  debtor  had  any  property.  This  is  not  required,  by  the 
act,  to  be  stated  as  a  distinct  proposition,  but,  in  faict,  it  sufficiently 
appears  in  the  affidavit. 

The  statute  in  tbe  present  case,  both  in  the  form  and  substanco 
of  the  affidavit,  has  been  followed.  In  setting  oat  the  cause  to 
justify  a  capias,  the  very  words  of  the  statute  have  been  adopted. 
And  upon  the  examination  of  the  whole  of  the  affidavit,  no  defect 
is  discovered  to  call  for  a  reversal  of  the  judgment.  Several  other 
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larations  and  acts  of  the  party.  The  declarations  and  act 
311]  *the  party,  which  disclose  the  motives  which  alone 
a  seizare  of  his  body,  should  be  specified  in  the  affidavi 
Izsh  its  existence  under  the  act.  The  existence  of  a  n 
not  be  established  in  law  by  a  simple  oath.  To  establii 
yoQ  must  prove  declarations  and  acts  and  circumstam 
indicate  the  motive.  A  simple  oath  that  a  man  had  a 
motive,  feeling,  or  interest,  without  any  more,  is  no  e^ 
court;  it  proves  nothing,  is  incompetent,  and  will  be 
The  only  mode  permitted  by  the  law  to  look  into  the  ^ 
the  heart  and  ascertain  its  feelings,  motives,  and  int< 
through  overt  acts,  declarations,  and  conduct,  which  mj 
existence  of  the  motive  or  feeling.  There  would  be  n< 
sense  in  any  other  rule,  because  there  is  and  can  be  no  o 
of  determining  the  existence  of  the  motive  or  intent, 
an  affidavit,  then,  that  a  person  did  an  act  which,  of  its< 
proof  of  the  motive  assigned,  without  proof  of  the  de 
or  acts  which  disclose  it,  docs  not  establish  the  motiv( 
make  oath  that  a  party  is  about  to  do  an  act  with  a 
motive,  without  stating  declarations  or  circumstances  \ 
denco  the  intent  to  do  the  act,  or  the  existence  of  the  n 
companying  the  act  which  alone  indicate  its  wrongful 
establishes  nothing,  and  can  establish  nothing.  For  a 
convert  his  property  into  money  does  not  subject  him  t 
unless  it  be  done  with  the  purpose  or  motive  of  placing 
the  reach  of  creditors.  How  can  a  creditor  know  that  i 
about  to  convert  his  property  into  money,  unless  there 
declaration  or  act  indicating  that  intent?  And  if  a  deb 
convert  his  property  into  money,  how  does  the  creditor 
it  is  done  for  the  purpose  of  defrauding  creditors,  unless 
some  declaration  or  act  disclosing  such  purpose?  It  req 
the  intent  to  convert  his  property  into  money,  and  the  p 
placing  it  beyond  the  reach  of  creditors.  And  this  mus 
lished  to  authorize  a  capias.  But  the  bare  intent  to  con\ 
sufficient,  but,  in  the  language  of  the  act,  he  must  be  ab 
312]  *it.  The  word  about,  means  nearness  of  time,  qual 
gree,  or  making  preparations  ^o  do  a  thing,  or  being  ac 
gaged  in  doing  something.  It  is  one  of  those  words  wl 
variety  of  meanings,  according  to  the  mode  of  its  use. 
about  to  start  on  a  journey,  or  about  his  business.  A  man 
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'ty  into  monoy ;  that  is,  he  is  near  to 
ations  to  do  it.  This  last  is  perha 
ord,  as  employed  in  the  act.  A  d 
Bnt  to  convert,  and  be  near  to  carrj 
a  be  making  preparations  to  do  8< 
3  to  form  the  exception  to  the  genera 
then,  to  convert  property  into  rao 
J  it  boj'ond  the  reach  of  creditors,  ^ 
,  unless  that  intent  is  near  to  being 
»s  the  party  is  actually  making  pre] 
fraudulent  intent.  The  affidavit,  tl 
to  convert — the  dispoaitious  or  prej 
rith  the  fraudulent  intent — to  warrani 
are  only  to  bo  indicated  by  declaratio 
A  intent  and  motive;  and  unless  the  f 
ons  and  acts  disclosing  the  intents  a 
(tablishes  nothing — it  is  in  fact  not  i 
us  not  the  substance  of  an  affidavit,  s 
t  evidence  to  establish  motive  or 
m  as  evidence  of  motive  or  intent, 
intent  were  to  be  established.  Hov\ 
:;h  an  affidavit  establishes  the  motive 
ipiasf  To  hold  that  such  an  affidav 
contradicts  the  express  words  of  th 
;,  if  we  have  regard  to  the  rules  of  e 
ut  exposes  the  whole  act  to  defeat,  a 
e  disposition  of  the  conscience,  or  fc 
iter.  There  is  no  mode  of  convicting 
uch  an  affidavit.  Because  it  is  im 
)r  the  affiant  believed  what  he  made 
ther,  it  is  impossible  to  disprove  thi 
may  not  have  been  entertained  by 
or  avaricious  creditor  would  believ 
cheat  him  if  he  failed  to  pay  on  t 
i  would  be  ready  to  swear  to  all 
8. .  But  if  such  a  man  bad  to  swear 
indicate  intent,  he-would  have  no  ] 
>  seize  his  person. 

'u  to  be  inconsistent  is,  that  after  jud 
tiole  court,  and  such  has  been  the  uni 
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of  decision  upon  the  circuit,  that  the  juds^raent  creditor  can  not 
have  a  capias  ad  satisfaciendum^  unless  he  make  a^davit  and  al^o 
estiibli^h  by  other  proof,  to  the  satisfaction  of  the  court  or  judge, 
the  particular  state  of  facts  which  will  authorise  the  capias;  one 
of  which  is  the  same  as  that  which  authorizes  a  mesne  capias^  thai 
tlie  judgment  debtor  is  "  about  to  convert  his  property  into  money 
to  prevent  its  being  taken  in  execution.*' 

The  words  of  the  statute  to  which  this  construction  is  given 
are,  that  **  the  court  or  jud^e  shall  be  satisfied  by  the  affidavit  of 
the  applicant,  and  such  other  testimony  as  he  shall  present  of  the 
existence  of  cither  of  the  following  particulars." 

The  words  of  the  statute  for  mesne  capias  are,  <*  shall  make  oath 
or  affirmation  as  to  the  existence  of  the  debt,  its  amount  and 
nature;  and  establishing  one  or  more  of  the  following  particulars." 

Now  what  material  difference  is  there  between  the  phrase  ''sat* 
isfy  by  affidavit  and  such  other  testimony,"  and  to  make  affidavit 
of  a  fact,  <*  and  establishing  '7  To  obtain  a  capias  ad  respondendum^ 
the  statute  requires  that  the  creditor,  etc.,  siiall  make  affidavit  of 
certain  facts,  to  wit,  that  the  debt  is  due,  and  its  nature  and 
amount,  and  establishing  one  of  the  particulars  specified.  The 
capias  may  then  issue.  How  establish  certainly  but  by  proof? 
314]  In  the  one  case,  it  is  by  *affidavit  and  other  testimony;  m 
the  other,  by  affidavit  and  establishing.  If  establishing  the  exist- 
ence of  a  fact  in  law  means  by  proofs  the  phrases  in  meaning 
are  the  same.  Why  should  the  legislature  intend  to  discriminate 
and  make  it  more  difficult  to  procure  a  capias  after  judgment  than 
beloro?  In  both  instances  the  body  of  the  debtor  is  seized,  and 
for  the  same  reason,  to  wit,  fraudulent  motives.  But  in  the  one 
instance  the  debt  is  established,  and  in  the  other  it  is  not.  Yet| 
after  the  debt  is  reduced  to  judgment  a  capias  is  not  authorized, 
unless  the  fraudulent  intent  bo  established^  both  by  affidavit  of  the 
creditor  and  other  proof;  and  yet  beiore  the  debt  is  found  due,  it 
is  held  that  the  ci*editor  may  both  establish  the  existence  of  the 
debt  and  the  fraudulent  intent  by  his  own  simple  affidavit,  that 
such  motive  and  intent  exists,  without  stating  the  acts  or  declara* 
tions  indicating  such  motive  and  intent.  •  That  is,  that  the  Icgia* 
luture  intended  to  be  more  lenient  toward  a  debtor,  where  the 
debt  was  established  by  trial  and  judgment,  guilty  of  a  fraudulent 
intent,  than  toward  a  debtor  guilty  of  a  fraudulent  intent  before 
judgment.  That  is,  the  legislature  intended  to  distinguish  be« 
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fore  judgment  and  a  frf 
g  stricter  proof  to  obli 
other;  and  that,  too,  ii 
ineral  principle,  they  si 
nn  not  be  said  that  a  c 
use,  in  that  case,  a  part 
n  for  the  satisfaction  o 
re  the  debt  is  establishc 
tended  that  the  fraud u 
lished  by  different  kic 

^  it  would  not  be  contc 
I,  without  stating  the 
t,  would  be  sufficient, 
astimony  '*  meant  by  tl 
the  affidavit  *of  the  pai 
ithout  stating  facts  and 
T  the  court  or  judge, 
to  be  a  right  construe 
evidence  are  sufficient 
ould  authorize  a  seizui 
\\  process.  And  I  car 
rit,  which  states  raotiv 
imstancos  which  indica 
icistcnce.  I  think  to  s 
to  reason, and  princip 
sense,  which  establishc 
give  to  this  act,  and  tt 
\Tj  in  an  affidavit  esta 
and  required  by  the  N< 
the  abolishment  of  ira 
[  know  there  has  been 
davits  for  writs  of  ne  € 
t>een  held  sufficient,  it  k 
)nition  that  it  were  fai 

ion  which  may  well  sta 
earing  to  motive,  apart 
u^  and  the  meaning  an 
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♦William  Cartwrioht  v.  Peter  Sole. 


R/.-'^ 


The  judgment  for  coste  rendered  in  the  Supreme  Court,  upon  the  affirmance 
or  reversal  of  a  jude^ment,  only  embraces  the  costs  accruing  on  error,  and 
none  of  the  costs  which  accrued  in  the  court  below. 

This  is  a  writ  of  certiorari^  directed  to  the  court  of  common  pleas 
of  Pike  county. 

Cartwright,  the  plaintiff  in  this  proceeding,  sued  Sole  in  the 
court  of  common  pleas  of  Pike  county,  and  on  the  trial  of  the 
cause  was  nonsuited.  He  then  sued  out  a  writ  of  error  from  the 
Supremo  Court,  and  the  latter  court  reversed  the  judgment  of  the 
common  pleas,  with  costs,  and  remanded  the  cause  for  further  pro- 
ceedings. 

A  mandate  having  been  sent  to  the  Court  of  common  pleas,  the 
clerk  of  that  court,  in  taxing  costs  against  Sole,  included  the  costs 
of  Cartwright  of  the  term  at  which  the  case  was  tried.  Sole 
thereupon  moved  the  court  for  a  retaxation  of  costs,  which  motion 
was  sustained,  and  the  clerk  directed  to  tax  against  him  none  of 
the  costs  which  accrued  in  the  common  pleas.  To  reverse  this 
decision  of  the  court  of  common  pleas,  upon  the  motion  for  a  re- 
taxation  of  costs,  this  writ  is  prosecuted. 

Le  Grand  Byington,  for  plaintiff. 

Thurman  &  Sherer,  for  defendant. 

Head,  J.  This  case  was  reserved  to  declare  the  rule  of  taxation 
of  costs  under  statute  for  the  instruction  of  clerks,  and  to  remove 
doubts  which  seem  to  exist  with  some  as  to  what  costs  are  to  be 
taxed  on  an  affirmance  or  reversal  of  a  judgment  on  writ  of  error. 
317]  Section  122  of  the  practice  act,  Swan's  Stat.  681r,  *provided, 
that  when  a  judgment  is  reversed,  the  plaintiff  in  error  shall  re- 
cover his  costs;  when  a  judgment  is  affirmed,  the  defendant  in 
error  shall  recover  his  costs. 

The  jud^^ment  of  reversal  or  affirmance  only  embraces  the  costs 
made  under  the  proceeding  or  writ  of  error.  In  case  of  affirm- 
ance, there  has  already  been  a  judgment  for  the  costs  of  the  orig- 
inal proceeding;  on  reversal  the  costs  of  the  original  proceeding 
must  abide  the  event  of  the  suit. 

The  clerk  of  the  Supreme  Court  taxes  the  costs  embraced  id 
the  judgment  for  costs  in  the  Supreme  Court  on  writ  of  error. 
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)w,  therefore,  did  not  err  in  refusing 
11  the  cost  of  the  original  proceeding  ( 
judgment  of  reversal  of  the  Supreme 
meat  affirmed. 


yLARK  V.  Schuyler  Strong  and  otb 

squitable  interest  in  land,  in  pursuance  of  sec 
>  mode  of  proceeding  in  chancery,  must  sho^ 
that  there  is  not  real  or  personal  property 
sfy  the  same, 
dese  particulars  does  not  prevent  the  assign 

person,  not  a  party  to  the  proceeding  in  cha 

the  suit 

r  review,  reserved  in  the  county  of  L 
bial  to  an  understanding  of  the  case  a 
e  court. 

e  original  bill  was  filed  in  the  comm 
n  January  3,  1841,  by  *8aid  Nathan  C 
trong,  Daniel  L.  Baldwin,  Barna  Mee 
7id  P.  Merwin,  and  Benjamin  C.  Me 
i  said  Samuel  Strong,  on  August  9, 18^ 
r.50,  payable  to  complainant  or  bea 

the  note  to  one  Wendall,  and  Wendc 
lark.  Clark  sued  complainant  as  inc 
ij  1810,  of  said  common  pleas,  obtaino 
>f  note  and  interest,  with  costs.  Ex 
y  Clark,  on  the  judgment;  a  sale  um 
rty ;  and  a  levy  for  the  balance  on  coi 
states,  also,  that  Strong  has  no  propi 

that  he  is  insolvent;  but  that  he  ha£ 
vo  lots  of  land,  to  wit:  Lots  89  and 
ack  River  township,  in  said  county,  t 
emcnt  given  by  said  Baldwin,  Meoch^ 
g  has  paid  the  amount  due  on  the  c 
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(d,  and  can  obtain  it  on  request;  that  complain- 
commenced  a  suit  at  law  against  said  Strong,  (or 
)  on  said  note;  that  Strong,  confederating  with 
tlorwin,  bis  brother-in-law,  to  defraad  complain- 
t  him  and  other  creditors  of  their  just  rights,  has 
d  a  deed  of  such  lots  to  be  executed  by  said  Bald« 
,nd  Gilmoro,  purporting  to  convey  the  same  to 
'  the  benefit  of  said  Strong's  wife,  and  that  said 
be  delivered  at  the  instance  of  said  Strong.  The 
II,  besides  that  for  general  relief,  is,  that  the  de- 
•  the  premises,  and  that  they  be  enjoined  from 
the  lots  or  the  title  to  them,  either  legal  or  equi- 
itters  set  forth  in  the  bill  can  be  heard  in  equity ; 
le  be  subjected  to  the  payment  of  the  claim  on 
mmenced  as  aforesaid  against  said  Strong;  and 
ihali  be  obtained  on  the  note,  a  sale  of  Strong's  in- 
le  lots  be  decreed,  to  satisfy  said  judgment.  *Tbe 
3,  and  an  injunction  as  prayed  for  allowed, 
'ed  on  April  16,  1842.  Denied  that  at  that  time, 
ncement  ot*  the  suit  in  chancery,  he  had  any  in- 
in  lots  89  and  104.  He  admits  in  the  answer^ 
led  the  article  for  the  lots;  but  that  in  October, 
I  his  interest  to  Schuyler  Strong,  for  8300;  that 
to  said  Schuyler  for  money  had  of  him,  and  since 
CIS  had  no  interest  whatever  in  the  lots;  that 
B  lots  to  Mary  Strong,  his  mother,  for  about  8370, 
in  cash  for  him.  He  denies  that  he  intimated, 
nvey  the  lots  to  his  wife.  He  states  that  his  wife 
onvey  her  right  of  dower  in  a  certain  piece  of 
lots  could  be  deeded  to  her,  of  to  some  one  for  her 
rong  was  also  willing,  provided  he  could  make 
t  to  purchase  the  article  of  said  Schuyler ;  but 
nent  was  ever  made.  He  denies  all  coniedoraey 
n,  and  all  fraud. 

!1,  1843,  complainant  filed  a  supplemental  bill, 
he  October  term,  1841,  of  the  said  common  pleas, 
Igment  on  the  claim  aforesaid,  against  said  Samuel 
um  of  81,050.22  and  costs;  that  the  judgment  is 
that  Strong  has  not  propert}-,  subject  to  execution, 
fy  the  same :  and  therein  complainant  prayed  thai 
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ng,  Baldwin,  Gilmore,  I) 
and  that  said  two  lots  1 
oient. 

843,  said  Daniel  L.  Bald 
lue  for  the  lots  was  princ 
lade  for  them, 
omplainant  filed  an  am( 
larter,  and  Hiram  Grisw< 
[irna  Moecber  had  been  c 
,  the  *death  of  Barna  J 
L  Baldwin  and  Anna  Me 
On  November  25,  184^ 
,  to  make  Schuyler  Stroi 

the  bill. 

1845,  of  the  common  pi 
er,  when  the  demarror  ^ 
>mplainant  appealed  to  i 
,  Schuyler  Strong  filed  1 
liich  he  states,  among  ot 
aol  Strong  about  $500  tc 
9  Root  farm,  and  for  whi 
e ;  and  that  for  the  pur] 
aid  Samuel,  on  October 
ots  89  and  104,  in  part 
int  of  the  $500  so  paid, 
oe  titne,  nor  when  givinj 

sufficient  to  satisfy  the 
sold  and  assigned  the  art 
»ng,  for  $370 ;  that  at  th( 

mother,  he  did  not  kno 
[ ;  and  that  from  that  tim 

interest  whatever,  either 
r,  or  in  said  article  for  th( 
[n,  1846,  of  the  Supreme 
e  on  to  be  heard  upon  bil 
^hen  the  injunction  was 

7as  filed  September  8, 184 

imber  29,  1847. 

11,  it  is  stated  that  bofoj 
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decree  in  the  Supreme  Court,  to  wit,  i 
821]  Schuyler  Strong  wa8  paid,  or  paymen 
from  property  assigned  to  him  by  said  Si 
in  the  bill  of  review,  to  the  full  amount 
Samuel  to  Schuyler,  for  which  said  lots 
assigned  to  him,  and  Samuel  Strong  becan 
est  in  said  lots,  or  the  proceeds  thereof,  in 
Strong.  In  this  last  amended  bill,  the  cc 
by  the  filing  of  his  original  bill,  he  gaine 
in  said  Samuel  Strong's  equitable  interes 
one  claiming  interest  in  the  same  from,  or 
ler  Strong,  subsequently  to  the  filing  of 
states  that  he  had  no  knowledge  of  this  pa 
the  payment  aforesaid  of  said  Schuyler  Sti 
decree  rendered  by  the  Supreme  Court  in 
until  a  few  days  after  the  date  of  that  d 
actually  paid  to  said  Schuyler  Strong.  A 
that  for  the  want  of  knowledge  and  proot 
facts  in  the  original  cause,  be  was  prejudii 
rendered  against  him,  when  it  should  ba 
favor. 

To  the  amended  bill  of  review,  Samuel 
but  his  answer  is  objected  to,  because  it  is 
claimed  that  the  whole  case  will  stand,  as  u 
of  Schuyler  and  Samuel  Strong. 

The  first  error  assigned  is,  that  the  decn 
the  complainant,  when  it  should  have  beer 

The  second  is,  that  the  decree  is  contrar 

The  other  errors  are,  that  the  decree  was 
court;  that  the  dismissal  ought  not  to  havi 
sal ;  and  that  the  decree  does  not  show  tl 
upon  the  replications  filed  by  the  complain 
named  errors  are  not  supposed  to  require 

Under  the  two  first,  the  questions  presei 
considered. 

822]  *The  decree,  it  is  contended,  is  em 
reversed,  because  it  is  contrary  to  the  e^ 
purely  a  matter  of  fact;  and  it  concerns  th 
uel  Strong  oi  his  equitable  interest  iti  the 
numbered  89  and  1U4;  a  fraudulent  transfc 
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it,  answers,  depositions,  and  exiiibits, 
'e  been  examined,  which  need  nob  be 
bo  useful  to  employ  time,  or  occupy  sj 
I  to  view,  or  in  attempting  to  weigh  t 
that  prove  or  disprove  a  fraudulent  i 
would  be  decided  in  all  that  invcsli^ 
the  circuit,  the  facts  were  the  same  a 
is;  they  were  not  then  deemed  suffici 
transfer.  There  are  doubtless  circums 
)e  honesty  of  this  transfer.  But  enoug 
[lining  the  whole  of  the  evidence,  to  i 
•ee,  independently  of  another  view  whi 
h  would  be  conclusive  in  the  case, 
will  be  remembered,  was  brought  to  s 
of  a  debtor.  Section  16  of  the  act  dir 
ng  in  chancery,  provides  that  where 
»es  in  chancery,  have  been  obtained  a 
ebtor  has  not  personal  or  real  estate  s 
iufficient  to  satisfy  the  judgment  or  d 
crests  in  real  estate,  the  same  may  b 
>  the  payment  of  said  judgment  or  d 
3  present  complainant  could  have  proc 
in  judgment  when  he  filed  his  bill,  and 
t  property  of  a  description  which  coi 
w.  Now,  whatever  may  have  been  the 
he  passage  of  this  law,  they  are,  sint 
to  be  subject  to  its  regulations.  A  ( 
bion  15,  after  suit  commenced  and  be- 
b  is  unlike  the  present.  If  the  comph 
where,  it  is  in  section  16.  But  to  be  er 
law,  he  must  have  established  his  ri^ 
;  and  then  the  aid  of  chancery  may 
no  legal  estate  to  satisfy  the  judgment 
that  a  demurrer  could  have  been  susi 
nd  further,  that  as  the  transfer  of  this  < 
to  his  mother,  Mary  Strong,  took  pla 
idgment  against  Samuel  Strong,  her  ( 
,  of  the  complainant;  that  in  this  cac 
ig  in  the  hands  of  the  said  Mary  Str 
t's  favor  could  not  have  sold  or  pu 
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equity  to  sale.  There  was  not  a  lis  pendens  sach  as  would  make 
void  the  transfer  and  dispense  with  the  necessity  of  making  Mary 
Strong  a  party  ;  and  in  the  opinion  of  a  majority  of  the  court,  as 
there  was  no  authority  Xor  proceeding  in  chancery  in  the  original 
bill,  no  amendment  or  an  addition  of  parties  could  have  remediud 
the  defect ;  nothing  short  of  an  actual  or  implied  waiver  in  the 
progress  of  the  cause,  by  the  party  holding  the  equities,  could  con- 
fer such  jurisdiction  over  the  subject  and  person  as  to  bind  them 
by  the  decree.  The  principle  just  recognised  as  applicable  to  the 
case,  strikes  also  at  the  foundation  of  the  amended  bill  of  review, 
and  denies  the  right  as  claimed  by  the  complainant 

But  aside  from  this  consideration,  the  new  matter  alleged  would 
not  be  sufficient  to  reverse  the  docree  iu  either  aspect  as  pre- 
sented. It  has  no  influence  to  prove  fraud  in  the  transfer,  and  it 
is  too  late  for  the  complainant  to  seek  for  an  appropriation  of  this 
money  to  the  satisfaction  of  his  judgment.  As  it  has  been  paid  in 
since  the  final  decree  was  rendered,  there  is  no  reason  why  the 
decree  should  be  reversed.  The  whole  proceedings  have  been  al- 
lowed to  assume  an  aspect  never  originally  contemplated,  for  the 
824]  Bake  ^of  charging;  this  money  in  the  hands  of  a  debtor  of 
the  judorment  debtor.    The  bill  of  review  is  dismissed. 

L.  F.  Hamlin,  and  Hitohcook,  Wilson  &  Wadb,  for  com- 
plainants. 

R.  Wood  and  H.  D.  Clark,  for  defendants. 


Thb  Lbxinqton  Fire,  Lifb,  and  Marinb  Insurancs  Company  v. 
Gborgb  W.  Paver. 

Tbo  party  holding  the  affirmative  of  an  isauo  is  entitled  to  open  and  close  the 
evidence  and  argument.  If  anything  remains  to  bo  proyen  affirmatiTely 
by  a  plaintiff,  he  must  always  open. 

In  cases  where  the  testimony  upon  any  particular  issue  leaves  it  doubtful 
whether  the  affirmative  of  that  issue  is  sustained,  it  is  a  safe  and  proper 
course  for  the  jury  to  find  against  the  party  holding  the  affirmative. 

In  an  action  upon  a  policy  of  insurance,  if  it  shall  appear  that  any  matter  in 
reference  to  a  description  of  the  property,  and  which  would  increase  the 
risk,  is  not  made  known  by  the  insured,  such  concealment  will  avoid  tbo 
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policy.    It  is  otherwise  if  the  matter  concealed  could  in  no  way  increase 
the  risk. 

The  court  is  not  bound  to  instruct  the  Jury  upon  hypothetical  propositions 
which  are  in  no  shape  connected  with  the  issues  Joined  between  tho- 
parties. 

This  is  a  writ  of  error  to  the  Sapremo  Court  of  Hamilton, 
county. 

The  original  action  was  covenant,  commenced  by  Paver  onr 
May  12,  1843,  against  the  company,  on  a  policy  of  insurance, 
signed  by  plaintiffs  in  error,  dated  January  31,  1843,  insuring  the 
steamboat  Ellen  Dale,  against  fire  only,  lost  or  not  lost,  for  two 
months.     Amount  insured,  82,000 ;  boat  valued  at  $3,000. 

The  declaration  avers  a  loss  by  fire  on  Marcli  1,  1843,  also  no- 
tice and  abandonment  thereof,  to  the  plaintiffs  *in  error,  [335' 
March  13,  1843.  To  this  declaration  there  are  eleven  pleas  filed, 
all  of  which  were  traversed  by  the  defendant  in  error,  and  issuer 
joined. 

The  case  was  submitted  to  a  jury,  at  the  last  term  in  Hamilton 
county,  who  returned  a  verdict,  finding  all  the  issues  specifically 
for  the  defendant  in  error,  and  assessed  his  damages  at  82,480. 
Whereupon,  a  motion  was  made  for  a  new  trial,  which  was  over- 
ruled by  the  court,  and  judgment  entered  upon  the  verdict. 

The  plaintiff  in  error  then  tendered  a  bill  of  exceptions,  which 
was  signed  and  sealed  by  the  judges  of  the  court,  and  made  part 
of  the  record.  This  bill  of  exceptions  is  of  great  length,  contain- 
ing a  very  considerable  share  of  the  testimony  which  was  given 
on  the  trial.  It  would  be  useless  to  recapitulate  it  at  length,  it 
not  being  necessary  for  the  proper  understanding  of  the  points 
decided.  The  following  statement  will  be  sufiScient.  It  shows, 
that  on  the  trial,  the  plaintiffs  in  error  claimed  the  right  to  open 
and  close  the  evidence  and  argument  of  the  case,  on  the  ground 
that  the  burden  of  proof  was  on  the  defendant,  on  all  the  issues 
joined,  and  that  the  plaintiff's  declaration  was  admitted.  The 
court  awarded  the  opening  and  close,  however,  to  the  defendant 
in  error,  and  declined  to  hear  the  defendant's  counsel  upon  the 
subject. 

After  the  testimony  was  closed,  the  court  charged  the  jury  that 
the  plea  of  the  defendants,  that  the  plaintiff  fraudulently  caused 
bis  boat  to  be  burnt,  charged  the  plaintiff  with  a  crime,  and  that 
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they  oaght  not  to  find  a  verdict  for  the  defendants  on  that  plea, 
trnless  the  evidence  that  the  plaintiff  did  barn  his  own  boat  was 
€0  strong  as  to  satisfy  them  of  the  fact  beyond  a  reasonable 
'doubt. 

The  defendants'  counsel  asked  the  court  to  charge  the  jary, 
that  if  they  should  find  that  the  steamboat  was  seaworthy,  but 
that  her  hull  had  been  the  hull  of  a  keel-boat  built  at  Pittsburg, 
of  which  fact  the  defendants  were  ignorant  at  the  time  of  issuing 
^6]  the  policy,  and  a  knowledge  of  *which  would  have  caused 
them  to  refuse  the  risk,  and  said  fact  was  not  communicated  to 
them,  it  was  a  concealment  of  a  material  fact,  and  avoided  the 
policy.    This  instruction  the  court  refused  to  give. 

Also,  to  charge  that  if  plaintiff,  at  the  time  of  effecting  the 
insurance,  represented  the  boat  to  be  a  good  steamboat  worth 
more  than  $3,000,  and  the  defendants  were  thereby  induced  to 
take  the  risk  and  issue  said  policy,  and  the  steamboat  was  not  a 
good  steamboat,  nor  worth  S3,000,  the  policy  did  not  attach,  and 
the  plaintiff  could  not  recover.  This  instruction  the  court  did 
not  give,  and  said  they  would  not  give  or  refuse  the  same ;  that 
the  language  ''  good  steamboat,"  as  applied  to  insurance  law,  was 
indefinite,  and  that  they  did  not  know  what  it  meant  in  referenoe 
to  such  law,  and  if  the  counsel  would  inform  the  court  what  it 
meant,  the  court  would  charge  upon  it;  that  a  good  steamboat 
would  depend  upon  all  the  circumstances,  such  as  her  class  and 
her  trade.  To  the  charge  as  given  and  the  refusal  to  give,  as 
prayed  for,  the  counsel  for  defendants  excepted. 

After  verdict,  the  defendants'  counsel  moved  for  a  new  trial, 
for  the  reasons  assigned  in  the  charge  and  refusals  to  charge  as 
4tbove ;  also,  because  the  court  refused  to  permit  the  defendants 
to  open  and  close  the  argument ;  also,  because  the  verdict  was 
against  the  weight  of  evidence.  This  motion  for  a  new  trial  was 
overruled. 

The  plaintiffs  in  error  claim  that  the  court,  in  the  trial  of  the 
cause,  erred  in  the  following  particulars,  viz : 

1.  In  not  permitting  the  defendants  below  to  open  and  close 
before  the  jury. 

2.  In  the  charge  given  to  the  jury  as  stated  in  the  bill  of  ex- 
ceptions. 

3.  Because  said  court  refused  to  charge  as  requested  by  the  de» 
:fendant8'  counsel,  as  stated  in  the  bill  of  exceptions. 
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4.  Because  the  court  overruled  the  motion  for  a  new  trial,  as 
shown  by  the  bill  of  exceptions. 

*5.  Because  the  judgment  was  given  for  the  plaintiff,  when  [327 
it  should  have  been  given  for  the  defendants. 

6.  Because  the  verdict  was  contrary  to  evidence. 

7.  Because  the  declaration  is  insufficient,  in  not  averring  the 
boat  was  completely  provided  with  master,  officers,  and  crew. 

Taft,  Key  &  Mallon,  for  plaintiffs  in  error,  submitted  the  fol- 
lowing authorities : 

2  Stev.  N.  P.  1798,  1807 ;  3  Chit.  Gen.  Pr.  872,  876 ;  2  Phil.  Bv., 
C  &  H.  Notes,  479;  1  Greenl.  Bv.,  sees.  74-76;  1  Stark.  Ev,,e 
Am.  ed.  639 ;  Mercer  v.  Whall,  48  Eng.  Com.  L.  464;  Heckman  v. 
Ferric,  3  M.  &  W.  517 ;  Barrel  t?.  Wickham,  25  Eng.  Com.  L.  354; 
Smart  v,  Ingal,  14  M.  &  W.  97 ;  Pearson  v.  Coles,  1  Moo.  &  R.  206; 
Weidman  v.  Khor,  13  S.  ft  R.  24. 

Fox  ft  Lincoln,  and  A.  K.  Riddle,  for  defendant  in  error,  sub- 
mitted the  following  authorities : 

2  Greenl.  Bv.  328;  1  Phil.  Ins.  249,  250;  4  Bast,  690;  7  Ohio, 
284;  2  Phil.  Ins.  6,  40;  8  Pick.  14;  11  lb.  227;  3  Mass.  331;  8  lb. 
322 ;  15  Bast,  208;  8  Conn.  469;  1  Phil.  Ins.  214,  249, 250,  309,  310, 
316,  317,  632,  642. 

Hitchcock,  J.  Before  proceeding  to  consider  the  errors  as- 
signed in  this  case,  it  is  necessary  that  we  understand  fully  the 
issues  made  up  by  the  parties,  and  which  were  submitted  to  the 
jury  for  trial.  The  record  shows  that  the  defendants  below,  after 
craving  oyer  of  the  declaration,  filed  no  less  than  eleven  special 
pleas,  no  doubt  supposing  they  were  all  proper  and  necessary  for 
the  protection  of  their  rights  in  the  case.  The  first  plea  is,  that 
at  the  time  of  effecting  the  insurance,  '*  the  plaintiff  did  represent 
the  said  steamboat  Ellen  Dale  to  these  defendants  otherwise  than 
the  same  really  was,  and  so  as  to  cause  and  induce  the  said 
defendants  to  effect  said  insurance  at  a  lower  premium  [328 
than  they  would  otherwise  have  done." 

"  2.  That  the  plaintiff  did  cause  (he  said  steamboat  Ellen  Dale 
to  be  represented  to  the  defendants  otherwise  than  it  really  was, 
in  matters  material  to  the  risk  assured  by  the  defendants,"  and 
thereby  induced  the  defendants  to  effect  the  insurance,  which 
otherwise  they  would  not  have  done. 

*'  3.  That  plaintiff  caused  said  boat  to  be  represented  to  the 
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defendants  otherwiso  than  the  same  really  was;  that  ii 
that  said  Ellen  Dale  was  of  the  value  of  $3,000  and  apws 
in  truth  the  value  of  said  boat  was  less  than  $800,  and 
same  was  unknown  to  the  defendants ;  that  the  same  v 
rial  to  the  risk,"  etc. 

4.  That  the  plaintiff  concealed  facts  material  to  the 
sured,  and  that  without  such  concealment  the  defendai 
not  have  assured,  etc. 

5.  That  the  plaintiff  concealed  facts  material  to  the  risl 
That  the  hull  of  said  steamboat  had  been  the  keel  of  a  1 
that  the  bottom  thereof  was  constructed  of  thin,  red-oa 
without  sheathing;  that  she  was  more  light  and  fra£ 
steamboats  usually  are;  was  nearly  worn  out;  that  the  j 
the  bottom  were  worm-eaten,  "  and  also  many  other  facts 
to  the  risk." 

6.  That  the  plaintiff,  intending  to  defraud  the  defend 
cause  said  steamboat  to  be  overvalued  in  and  by  said  p 
representing  to  the  defendants  that  the  same  was  wort 
when  the  true  value  was  less  than  $800,  and  by  said  i 
fraudulent  representations  induced  the  defendants,  to  vi 
true  value  of  the  boat  was  unknown,  to  fix  the  value  t 
$3,000,  and  insure  thereon  the  sum  of  $2,000. 

329]  7.  That  the  plaintiff  concealed  from  defendai 
value  of  said  boat,  in  this — that  knowing  that  the  defend 
no  knowledge  of  the  value  of  the  same,  except  as  they  a 
such  knowledge  from  the  survey  and  report  of  one  Josep 
and  well  knowing  that  the  valuation  of  the  same,  mad 
said  Joseph  Pierce,  in  and  by  said  report,  to  wit,  $3,000 
greater  than  the  value  thereof,  viz.,  less  than  $800; 
plaintiff  concealed  the  same  from  the  defendants;  that 
concealment  was  material  to  the  risk,  and  that  the  insur 
obtained  by  the  concealment. 

8.  That  the  loss  by  fire  was  caused  by  the  fraudul 
willful  act  of  the  plaintiff;  that  the  plaintiff  caused  saic 
be  burned  and  destroyed,  with  intent  to  cheat  and  defrau 
fendants. 

9.  That  the  plaintiff  caused  said  boat  to  be  represent 
defendants  to  be  worth  $3,000,  although  of  less  real  va 
$800,  as  was  well  known  to  plaintiff,  although  unknow 
defendants,  and  did  thereby  induce  the  defendants  to  vi 
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boat  at  $3,000,  and  to  iDsare  thereon  $2,000,  with  the  intention  of 
causing  the  boat  to  be  destroyed  by  fire,  for  the  purpose  of  de- 
frauding the  defendants. 

10.  That  from  the  time  of  effecting  the  insurance  to  the  time 
of  the  destruction  of  the  boat,  the  same  was  unsea worthy. 

11.  That  the  said  boat  was  unseaworthy  in  this,  that  she  was 
unfit  and  unsafe  to  navigate  the  southern  rivers,  by  reason  of  the 
filender  and  feeble  timbers  and  planks  of  which  she  was  con- 
structed; by  reason  of  worm  holes  in  her  bottom  ;  by  reason  of 
the  fragile  character  of  her  original  construction ;  by  reason  of 
the  rapid  deterioration  she  had  undergone ;  by  reason  of  injuries 
«he  had  received  ;  by  reason  of  the  bad  character  and  incompe- 
tency of  her  captain ;  and  by  reason  of  many  other  defects. 

The  foregoing  is  the  substance  of  the  several  pleas.  They  may 
all  have  been  necessary  and  proper;  but  it  really  seems  *to  [330 
us,  to  say  the  least,  that  there  is  some  little  repetition  in  them  ; 
and  we  should  doubt  whether  some  of  them  would  well  bear  the 
test  of  a  demurrer.  The  plaintiff  below,  however,  replied  to  each 
plea  specifically,  traversing  all  the  facts  set  forth. 

The  first  error  assigned  is,  that  the  court  refused  to  permit  the 
<lefendants  below  to  open  and  close  the  testimony  and  the  argu- 
•  ment.  The  rule  upon  this  subject,  as  recognized  by  this  court,  is 
this,  that  the  party  having  the  affirmative  of  the  issue,  shall 
open  and  close.  Where,  by  the  pleadings,  it  is  apparent  that  no 
evidence  is  required  from  the  plaintiff,  the  defendant  ought  to 
open  ;  but  if  any,  no  matter  how  slight,  proof  is  required  of  tho 
plaintiff,  he  must  be  allowed  to  go  forward.  In  this  case,  how- 
ever, there  was  not  a  single  issue  to  be  determined ;  but  eleven 
eeparate  and  distinct  issues,  in  some  of  which,  at  least,  the  plaint- 
iff had  the  affirmative.  Take,  for  instance,  the  tenth  plea,  which 
is,  that  the  boat  was  unseaworthy.  This  plea  is  traversed  by  the 
plaintiff  below,  by  the  affirmation  that  she  was  seaworthy.  And 
the  same  is  the  fact  in  some  of  the  other  pleas.  Looking  at  the 
whole  case,  the  court  entertained  the  opinion  that  the  plaintiff 
should  open  the  case.  We  are  not  prepared  to  say  that  there  was 
anything  wrong  in  this.  And  even  had  there  been  a  mistake,  I 
should  be  unwilling  to  hold  that  this  was  an  error  in  law,  for 
which  a  judgment  should  be  reversed.  There  is  no  such  uniform 
practice  in  this  state  as  would  induce  me  to  say  it  had  become  a 
principle  of  law. 
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The  second  error  assignod  is,  that  the  court  erred  in  charging 
the  jury,  as  set  forth  in  the  bill  of  exceptions. 

The  charge  given,  as  appears  from  the  bill  of  exceptions,  which 
is  complained  of,  is  this:  ''That  the  plea  of  the  defendants,  that^ 
the  plaintiff  fraudulently  caused  the  said  steamboat  < Ellen  Dale* 
to  be  burnt,  charged  the  plaintiff  with  a  crime,  and  that  they 
ought  not  to  find  a  verdict  for  the  defendant  on  that  plea,  unless 
the  evidence  that  the  plaintiff  did  burn  his  boat  was  so  strong  as 
831]  to  satisfy  them  *of  the  fact  beyond  a  reasonable  doubt."  I 
arprehend  that  it  will  not  be  insisted  that  the  court  erred  in  say- 
ing that  the  plea,  in  charging  the  plaintiff  below  with  burning 
his  own  boat,  charged  him  with  a  crime.  And  it  is  a  question 
worthy  of  grave  consideration,  whether  a  man  should  be  found 
guilty  of  a  crime,  let  the  charge  be  made  against  him  either  in  a 
civil  or  criminal  proceeding,  if  there  bo  doubt  whether  or  not  he 
is  guilty.  It  is  the  duty  of  the  jury  in  all  cases  to  find  the  truth 
of  the  fact  presented  to  them.  But  if,  after  hearing  all  the  evi- 
dence upon  the  point,  it  still  remains  doubtful  where  the  truth 
lies,  what  is  to  be  done?  We  have  always  held,  that  under  such 
circumstances,  it  is  the  duty  of  a  jury  to  resolve  the  doubt  in 
favor  of  him  against  whom  the  charge  is  made.  For  instaace, 
after  hearing  all  the  evidence,  if  it  remains  doubtful  whether  a 
plaintiff  has  sustained  his  cause  of  action,  that  doubt  must  acquit 
the  defendant ;  and  so  if  a  defendant  relies  upon  a  special  plea,  if 
it  is  doubtful  whether  the  plea  is  sustained,  a  jury  can  not,  with 
propriety,  return  a  verdict  sustaining  the  plea.  It  is  said,  how- 
ever, that  a  jury  must  decide  according  to  the  weight  of  the  evi- 
dence. This  is  true.  All  the  evidence  must  be  considered ;  it 
must  be  deliberated  upon ;  it  must  be  weighed  ;  but  after  all,  a 
decision  must  be  made  according  to  the  conviction  produced  upon 
the  minds  of  those  who  have  to  respond  to  that  evidence.  A  fact 
must  be  proved,  either  positively  or  circumstantially,  before  a 
jury  can  bo  justified  in  saying  that  it  exists. 

It  is  said,  however,  that  the  rule  is  different  in  civil  and  crim* 
inal  cases ;  and  so  undoubtedly  it  is,  to  a  certain  extent.  It  would 
be  the  duty  of  a  jury  to  examine  more  carefully  the  testimony 
produced  for  the  purpose  of  convicting  a  man  of  a  crime,  than  the 
same  testimony  when  introduced  to  charge  him  with  the  payment 
of  a  money  demand.  The  testimony  should  be  more  clear,  more 
conclusive,  more  convincing;  less  liable  to  doubt  and  uncertainty. 
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Mr.  GreoDleaf,  in  his  treatise  .npon  evidence,  in  speaking  of  a 
case  like  the  one  know  before  the  coart,  says:  *' Where  the 
defense,  is,  that  the  property  was  willfully  burnt,  by  the  [332 
plaintiff  himself,  the  crime  must  be  as  fully  and  satisfactorily 
proven  to  the  jury,  as  would  warrant  them  in  finding  him  guilty 
on  an  indictment  for  the  same  offense.*'  2  Oreenl.  Ev.,  sec.  408. 
It  is  true  but  one  authority  is  cited  by  the  writer  to  sustain  this 
dictum,  but  no  decided  case  has  been  referred  to  in  the  argument 
in  opposition  to  it.  And  as  applicable  to  the  case  now  before  us, 
there  would  seem  to  be  some  little  reason  at  least  in  adopting  this 
rule.  The  plaintiff  below  was  charged  in  the  pleading  with  all 
manner  of  fraud;  with  having  burnt  his  own  boat;  with  having 
effected  the  insurancci  with  the  fraudulent  intent,  when  the  insur- 
ance was  effected,  of  so  burning  her;  and  tha  the,  as  captain  (for 
the  proofs  show  that  he  was  captain),  was  incapable  of  managing 
her.  And  now  the  complaint  is,  that  a  rule  somewhat'like  the  one 
laid  down  in  Greenleaf  was  prescribed  to  the  jury,  to  guide  them  in 
their  deliberations.  That  the  jury  were  not  left  to  decide  the 
question  of  guilt  upon  doubtful  evidence.  The  rule  laid  down 
by  that  writer  may  not  be  technically  correct,  but  it  certainly  is 
not  far  out  of  the  way.  My  understanding  upon  this  subject  is^ 
that  in  all  cases,  whether  civil  or  criminal,  the  jury  must  be  satis- 
fied, must  be  convinced  that  the  fact  is  as  they  find  it  to  be.  And 
how  can  they  be  satisfied  and  convinced,  so  long  as  doubts  exist 
in  their  minds  as  to  the  truth  of  such  fact.  Under  such  circum- 
stances, I  should  not  dare  to  direct  a  jury  that  they  were  bound 
to  find  the  truth  of  such  £ict ;  but  should  unquestionably  say  to 
them,  that  the  doubt  must  operate  in  favor  of  him  who  held  the 
negative  of  the  issue  to  be  passed  upon. 

What  was  done  more  than  this,  in  the  case  before  the  court  ? 
The  jury  were  told  that  before  they  could  find  for  the  defendant 
below,  upon  the  plea  which  charged  the  plaintiff  with  burning  his 
own  boat,  they  must  be  satisfied  of  its  truth  beyond  a  reasonable 
doubt.  Will  it  be  contended,  that  if,  after  hearing  all  the  evidence 
upon  this  point,  it  still  remained  doubtful  in  their  minds,  whether 
the  defendant  in  ^rror  actually  burned  his  boat,  they  were  [333 
bound,  notwithstanding  such  doubt,  to  find  he  did  commit  the  act? 
Such  a  principle  would  compel  a  jury,  on  their  oaths,  to  find  the 
existence  of  a  fact  of  which  they  doubted.  It  would  hold  them, 
in  their  deliberations,  to  seek,  not  after  the  truth,  but  after  tho 
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)f  evidence.  True,  a  jury  are  sworn  to  return  a  true  verdict, 
g  to  the  evidence  given  them  in  court.  But  according  to 
ierstanding,  by  taking  upon  themselves  this  obligation, 
)  bound  to  return  a  verdict  according  to  the  convictions 
d  in  their  minds  by  this  evidence. 

bjection  raised  by  the  plaintiff  in  error,  to  this  part  of  the 
is  based  rather  upon  the  peculiar  phraseology  used,  than 
ly  substantial  objection  to  the  substance.  Now  the  court 
ed  the  jury,  in  reference  to  this  particular  plea  of  the  de- 
below,  that  if,  after  hearing  and  considering  all  the  evi- 
^lative  to  that  plea,  it  remained  doubtful  in  their  minds, 
•  the  plaintiff  in  error  burnt  the  boat,  it  would  be  their 
acquit  him  of  the  charge,  there  would  have  been  no  ques« 
.  that  the  instruction  would  have  been  correct.  Now  the 
ions  actually  given  do  not  substantially  vary  from  this, 
areful  examination,  I  am  not  prepared  to  say  that  any 
e  of  law  relative  to  the  rules  of  evidence,  or  the  duty  of 
^vas  violated  by  the  instructions  complained  of  as  being 
us. 

\ext  error  assigned  is,  that  the  court  refused  to  charge  as 
)d  by  the  defendant's  counsel,  as  set  forth  in  the  bill  of 
>ns. 

^articular  errors  pointed  out  in  argument,  although  not  in 
ignment,  are  first:    "The  defendant's  counsel  asked  the 

charge  the  jury,  that  if  they  should  find  that  the  steam- 
8  seaworthy^  but  that  her  hull  had  been  the  hull  of  a  keel- 
ilt  at  Pittsburg,  of  which  fact  the  defendants  were  igno- 
re time  of  issuing  the  policy,  and  a  knowledge  of  which 
liave  caused  them  to  refuse  the  risk,  and  said  fact  was 
lot  communicated  to  *thom,  it  was  a  concealment  of  a  ma- 
ct,  and  avoided  the  policy."     This  was  refused. 

whether  such  instructions  should  have  been  given,  at  the 
of  the  plaintiff  in  error,  must  depend  upon  circumstances. 
;an  be  no  doubt  that  the  utmost  good  faith  is  required  of 
o  would  effect  an  insurance  upon  his  property.  It  is  his 
ily  to  represent  the  situation  and  state  of  that  property, 
16  is  necessary  for  the  information  of  the  insurer.  Any 
ment  of  a  fact  material  to  the  risk,  and  whrch,  if  known, 
>revent  the  undertaking  of  the  insurer,  would  defeat  the 

More  especially,  if  such  concealment  was  designed  to 
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deceive  him  who  takes  the  risk.  Was  it  material  to  the  risk  in 
this  case,  that  it  should  have  been  made  known  to  the  insurers? 
The  hypothetical  proposition  assumed  by  counsel  is,  that  had  the 
plaintiffs  in  error  known  that  the  hull  of  the  steamboat  had  been 
the  hull  of  a  keel-boat,  they  would  not  have  taken  the  risk.  But 
in  putting  this  hypothetical  case,  there  is  no  pretense  that  the 
defendant  in  error  had  any  knowledge  of  this.  And  if  he  had  no 
knowledge  that  such  was  the  determination  of  plaintifb  in  error, 
be  can  not  be  charged  with  fraudulent  concealment.  If,  however, 
there  was  more  danger  that  a  boat  built  upon  the  hull  of  a  keel- 
boat  would  be  burnt  than  if  built  otherwise,  then  it  was  material 
that  this  fact  should  be  made  known.  If  not,  I  do  not  so  readily 
perceive  bow  it  could  be  material.  That  any  increased  danger  ex- 
isted on  this  account  is  not  pretended.  If  it  was  a  singular  oceur- 
rence.that  a  boat  had  been  so  built,  it  might,  perhaps,  then  have  been 
necessary  that  the  fact  that  this  boat  was  so  constructed,  should 
have  been  communicated  to  the  insurers,  although  I  do  not  sed 
how  it  should  be  so  considered.  But  the  testimony  in  the  case 
shows,  that  boats  of  the  smaller  classes  were  not  unfrequently 
constructed  in  this  manner.  Tbis  was  a  boat  of  the  smaller  class; 
and  the  defendant  in  error  might  well  suppose  that  these  plaint- 
iffs in  error,  who  were  in  the  habit  of  insuring,  must  be  acquainted 
with  a  fact  which  seems  to  have  been  known  to  ^others  in  [335 
the  same  kind  of  business.  Inasmuch  as  the  evidence  does  not 
«how  that  the  risk  was  in  the  least  increased,  in  consequence  of 
the  manner  in  which  the  boat  was  constructed,  we  are  of  opinion 
that  there  was  no  error  in  refusing  this  particular  instruction. 

It  is  claimed,  in  the  next  place,  that  the  court  erred  in  refusing 
to  charge,  as  requested  by  the  counsel  for  plaintiffs  in  error,  <^  that 
if  the  plaintiff  represented,  to  the  defendants,  the  steamboat,  at 
the  time  of  effecting  the  insurance,  *  to  be  a  good  steamboat,  worth 
more  than  $3,000,'  and  the  defendants  were  thereby  induced  to 
take  the  risk,  and  issue  said  policy,  and  the  said  steamboat  was 
not  a  good  steamboat,  nor  worth  '  $3,000,'  the  policy  did  not  at- 
tach, and  the  plaintiff  could  not  recover." 

The  bill  of  exceptions  shows  that  the  court  did  not  give  this 
instruction,  remarking  that  they  would  not  give  or  refuse  the 
same;  that  the  language  "good  steamboat,"  as  applied  to  the  law 
of  insurance,  was  indefinite;  and  that  they  did  not  know  what  it 
meant  in  reference  to  such  law,  and  if  the  oounsel  would  inform 
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tbe  court  what  it  meant,  that  tho  court  would  charge  upon  it; 
that  a  good  steamboat  would  depend  upon  ail  the  circumstances—^ 
such  as  her  class,  and  her  trade. 

It  is  insisted,  however,  that  the  court  was  bound  to  give  this 
instruction,  whether  it  knew  what  was  meant  by  counsel  as  a 
good  steamboat,  or  not*  It  would,  at  least,  have  been  kind  in  the 
counsel,  to  have  explained  their  meaning,  in  using  this  language 
in  the  connection  in  which  it  was  used.  Neglecting  and  refusing* 
to  do  it,  it  is  hardly  proper  to  assign  this  neglect,  on  the  part  of 
the  court,  to  charge,  as  requested,  for  error.  As  a  matter  of  fact, 
it  is  true  that  a  boat  may  be  a  good  steamboat  for  some  particular 
trade,  and  not  for  another.  She  may  be  a  good  steamboat  for  a 
particular  class,  and  yet,  not  of  such  a  character  as,  according  to 
some  acceptations  of  the  term,  to  be  denominated  a  good  steam- 
boat* A  boat  of  twenty-five  or  fifty  tons  burden  would  not,  in 
336]  the  estimation  of  one  who  considered  ^tonnage  to  constitute, 
in  a  great  measure,  the  quality  of  a  boat,  be  considered  a  good 
Bteamboat.  But  for  present  purposes,  let  it  be  admitted  that  the 
oourt  were  bound  to  charge,  without  being  informed  of  the  mean- 
ing of  counsel,  was  there  error? 

The  defendants  below  have  placed  their  defense  upon  eleven 
Bpecial  pleas,  in  which  they  set  up  the  reasons  why  they  should 
not  be  bound  by  the  policy.  I  have  carefully  examined  these 
pleas,  and  in  no  one  of  them  is  there  an  allegation  that  the  plaint- 
iff below  represented  the  Ellen  Dale  to  be  '^a  good  steamboat^ 
and  worth  $3,000."  There  is  an  allegation,  and  it  is  repeated  in 
many  of  these  pleas,  that  he  represented  the  boat  to  be  worth 
$3,000,  and  the  jury  have  found  the  fact  that  she  was  worth  that 
much  money.  Whether  she  was  represented  to  be  "  a  good  steam- 
boat,'' was  not  a  matter  put  in  issue.  And  the  defendants  below, 
not  having  chosen  to  put  this  matter  in  issue,  but  having  elected 
to  rely  upon  other  matters  of  defense,  it  seems  to  me  they  had  no 
right  to  call  upon  the  court  to  give  any  instructions  upon  this 
point,  and  the  court  might  well  refuse  any. 

As  to  the  value  of  the  boat.  Under  which  of  the  pleas  would 
this  charge  be  claimed  ?  If  under  any,  it  must  have  been  the 
sixth,  seventh,  and  ninth,  which  are  all  based  upon  the  hypothesis^ 
that  the  plaintiff  below  represented  to  the  defendants,  and  caused 
it  to  be  represented  to  them,  that  the  boat  was  worth  $3,000  and 
more,  when  he  knew  that  she  was  far  less  valuable.    In  other 
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words,  that  the  plaintiff  fraadulently,  and  with  intent  to  chefkt 
and  deceive  the  defendants,  made  this  representation.  Now  what  ^ 
would  he  the  evidence  necessary  to  sustain  the  issues  joined  upon 
the  pleas,  on  the  part  of  the  plaintiff  in  error?  Unquestionably; 
it  must  be  proven  that  the  representation  was  made  that  the  boat 
was  worth  $3,000,  and  that  she  was  not  actually  worth  that  much 
money.  And  this  was  assumed  to  have  been  proved,  as  the  found- 
ation  of  the  charge  requested.  But  this  would  not  have  been  suf- 
ficient. There  must  have  been  further  proof  *that  the  de-  [337 
fendant,  at  the  time  he  made  the  representation,  actually  knew  that 
the  boat  was  not  of  the  value  represented.  Without  this  proof, 
there  was  no  evidence  of  fraud.  And  it  was  not  pretended,  in  tho 
hypothetical  proposition  submitted,  that  there  was  any  such  proof. 
It  would  have  been  improper  then,  under  the  state  of  pleadings,, 
to  have  given  the  instructions  requested. 

The  next  error  assigned  is,  that  the  court  refused  to  grant  a  new 
trial. 

And  the  reasons  assigned  for  a  new  trial  are,  that  the  court 
erred  in  the  several  particulars  before  enumerated,  and  becauso 
the  verdict  was  against  the  evidence. 

It  is  unnecessary  to  notice  the  first  reason  assigned,  as  we  en- 
tertain the  opinion  that  the  court  did  not  err  in  the  particulars 
specified  during  the  progress  of  the  trial.  In  the  opinion  of  the 
judges  who  heard  the  trial,  the  verdict  was  not  against  the  evi- 
dence; and  there  is  nothing  in  the  bill  of  exceptions,  although  all 
the  evidence  is  not  therein  specified,  which  would  lead  this  court 
to  a  different  conclusion. 

The  last  error  assigned  is  the  general  error,  and  under  this  it 
is  claimed  that  the  judgment  must  be  reversed,  because  the  dec- 
laration is  insufficient  in  not  averring  "  that  the  boat  was  com- 
pletely provided  with  a  master  and  crew,"  in  accordance  with  a 
covenant  contained  in  the  policy  of  insurance.  It  would  seem  to 
be  rather  late  to  take  advantage  of  a  defect  of  this  kind.  The 
policy  was  made  part  of  the  declaration  by  oyer,  and  if  there  had 
been  any  variance  between  it  and  the  declaration,  it  should  have 
been  taken  advantage  of  by  demurrer.  The  declaration  shows  a 
title  or  right  in  the  defendant  in  error;  and,  if  defectively  set  out^ 
It  is  cured  by  verdict.  Beside  all  this,  perhaps  no  one  question 
was  litigated  more  severely  before  the  jury  than  the  question 
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whether  this  boat  was  eompletely  provided  with  a  competeut 
master,  officers,  and  crew. 

We  are  not  satisfied  that  any  error  was  committed  by  the 
Supreme  Court  of  the  county,  and  the  judgment  is  therefore 
affirmed. 


338]    *Anna    HABGaAVEs    and    Philip  Yoitno   v.  Samui^l 
MiLLsa's  Administeatrix  and  others. 

Whore  the  teAtimony  in  a  case  in  chancery  is  equally  balanced,  the  bill  will 
be  dismissed. 

Where  the  different  statements  of  a  witness  are  inconsistent  with  each  other, 
or  he  is  directly  contradicted  in  regard  to  material  facts,  his  whole  testi- 
mony will  be  disregarded. 

This  is  a  bill  in  chancery,  reserved  in  Hamilton  county. 

The  case  was  submitted  to  the  court  upon  bill,  answers,  repli- 
cations, exhibits,  and  testimony.  In  the  view  taken  of  it  by  the 
court,  it  turned  wholly  upon  questions  of  fact,  which  are  stated  in 
the  opinion  of  the  court.  None  of  the  legal  questions  argued  by 
counsel  having  been  decided  by  the  court,  their  arguments  are  not 
reported. 

King  &  Anderson,  Fox  &  Linooln,  and  T.  EwiNa,  for  com- 
plainants. 

J.  A.  PuGH,  Stoker  &  (r Wynne,  and  Henry  Starr,  for  de- 
fendants. 

Hitchcock,  J.  In  the  view  the  court  take  of  this  case,  its  de- 
cision depends  principally  upon  questions  of  fact.  It  is  true  that 
questions  of  law  have  been  argued,  which,  if  certain  facts  were 
found  to  exist,  would  have  an  important  bearing  upon  the  case. 

On  April  24,  1816,  Maxwell  Hargraves  and  Anna,  his  wife, 
leased  to  the  complainant,  Philip  Toung,  at  an  annual  rent  of 
$150,  a  lot  of  ground  ifituate  on  the  northeast  corner  of  Main  and 
Fourth  streets,  in  Oincinnati,  with  a  house  standing  on  the  same, 
for  and  during  the  term  of  the  natural  life  of  the  said  Anna. 
339]  The  property  leased  extended  eighteen  feet  on  Main  Street, 
and  one  hundred  feet  on  Fourth  street.  The  writing,  purportin*^ 
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e,  was  signed  by  Maxwoll  and  Anna  Hargraves  and 

oang,  and  was  attested  by  one  witness,  but  was  not 

3d. 

ICO  of  this  lease,  Toang  took  possession  of  the  property, 

ad  in  possession  until  after  the  death  of  Maxwell  Har- 

ad  been  assigned  to  Anna  Hargraves,  as  a  part  of  her 
)  estate  of  her  former  husband,  Seth  Cutter.  On  July 
Kwell  Hargraves  and  Anna,  his  wife,  sold  and  conveyed 
Miller,  for  the  consideration  of  $6,000,  all  her  right,  title, 
in  and  to  lot  No.  85,  in  Cincinnati,  bounded  west  by 

and  south  by  Fourth  street,  extending  about  sixty- 
rmer  and  one  hundred  feet  on  the  latter.  The  land 
sed  by  Young  was  a  part  of  the  lot  so  sold.  At  the 
3ale,  F.  Lawson,  A.  Ludlow,  Joseph  Murray,  MoChes- 
%  and  Philip  Young  were  in  possession  of  the  entire 
I  in  the  deed,  as  tenants  of  Hargraves  and  wife.  This 
s  a  warrant  of  quiet  enjoyment  on  the  part  of  Har- 
wifQy  securing  to  Miller  the  posscRsion,  rents,  issues, 
"  saving  to  the  said  tenants,  now  occupying  under  said 
)ir  legal  rights." 
itly,  Miller,  for  the  consideration  of  $7,500,  transferred 

acquired  under  this  deed,  to  John  J.  Worthington, 
^hilips,  and  David  Gwynne;  Philips  and  Gwynne  hav- 
ily  become  the  owners  of  the  reversionary  interest  in 
Lveyances  between  these  parties,  the  legal  interest  in 
1  of  the  lot,  under  lease  to  Young,  became  vested  in 
1. 

3  died  in  February,  1833,  and  soon  thereafter,  Wor- 
nmenced  an  action  of  ejectment  against  Young,  and  re- 
i  him  the  possession  of  the  leased  property.  This  case 
i  on  a  motion  for  a  new  trial,  and  was  decided  in  favor 
tiff  at  the  December  *term  of  this  court,  1834.  [34l> 
elding  that  "  a  lease  for  life,  by  husband  and  wife,  not 
>d  by  the  wife  as  the  statute  requires,  is  not  available 
pvife  after  the  death  of  the  husband."  6  Ohio,  313. 
en  commenced  an  action  against  Hargraves'  admin* 
n  a  covenant  of  quiet  enjoyment  in  the  lease.  This  case 
at  the  December  term  of  this  court,  1836.     7  Ohio, 
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Worthington  having  recoverod  in  ojoctment,  commenced  another 
action  against  Yoang  for  the  mesne  profits.  That  case  came  also 
into  this  court,  and  was  decided  at  the  December  term,  1837.  8 
Ohio,  401.  In  this  sait  Worthington  recovered  $1,030,  and  one 
object  of  the  present  bill  is  to  compel  him  to  refand  the  amount 
80  recovered. 

Young  subsequently  filed  a  bill  in  chancery  against  the  present 
.  defendants,  making  the  same  charges  substantially,  and  praying 
the  same  relief  as  in  the  present  bill.  This  last  case  was  heard  in 
this  court  at  the  December  term,  1840.  The  bill  was  dismissed, 
,and  among  the  reasons  assigned  for  the  dismissal,  one  is  that  Mrs. 
Hargraves  was  not  a  party.     10  Ohio,  85. 

The  bill  now  under  consideration  was  filed  August  2,  1842,  and 
in  this  bill  Mrs.  Hargraves  and  Young  are  complainants. 

It  is  charged  in  the  bill,  that  at  the  time  when  Miller  entered 
into  the  contract  for  the  purchase  of  this  property,  Hargraves  and 
wife  utterly  refused  to  sell  upon  any  other  terms  than  that  Young 
should  be  secured  in  the  enjoyment  of  the  property  leased  to  him 
during  the  life  of  Mrs.  Hargraves,  at  the  stipulated  rent  of  $150 
per  year.  That  Miller  well  understood  such  to  be  their  determina- 
tion, and  that  he  expressly  agreed  so  to  draw  the  deed  to  be  ex- 
ecuted to  himself,  that  such  right  should  be  secured  to  Young. 
That  Miller,  at  the  time  the  deed  was  executed,  represented  that 
it  was  so  drawn,  and  that  they  would  never  have  executed  it  had 
841]  they  known  that  Young's  *right  to  the  enjoyment  of  the 
property  during  the  life  of  Mrs.  Hargraves,  was  not  secured.  It 
is  further  charged  that  Miller,  by  mistake  or  design,  so  drew  the 
deed  that  Young's  rights  were  not  protected.  That  all  the  defend- 
ants were  jointly  interested  in  the  purchase;  that  Miller  effected 
the  same  as  well  for  the  benefit  of  Worthington,  Philips,  and 
Gwynne  as  of  himself.  That  Worthington,  Philips,  and  Oywnne 
had  full  notice  of  this  agreement,  and  that  Young's  rights  were  to 
be  protected. 

It  is  prayed  in  the  bill  that  the  deed  so  fraudulently  obtained 
may  be  reformed  so  as  to  conform  to  *  the  contract  between  Har- 
graves and  wife,  and  Miller,  thereby  securing  Young's  rights ; 
that  Young  may  be  reinstated  in  the  possession  of  the  property; 
that  Worthington  may  be  compelled  to  refund  the  amount  of  the 
judgment  for  mesne  profits ;  that  an  account  may  be  stated  of  the 
rents  and  profits  of  the  leased  premises,  and  for  general  t^lief. 
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The  defendants  have  all  answered. 

Miller  admits  the  purchase  from  Hargraves  and  wife,  but  denies 
that  Worthington,  Phillips,  and  Owynne  had  any  interest  in,  or 
4in7  knowledge  of  his  intention  to  purchase,  until  after  the  same 
was  made.  He  denies  explicitly  that  there  was  any  underfttand- 
ing  or  agreement  as  stated  in  the  bill,  as  to  securing  to  Young  apy 
interest  over  and  above  that  which  was  secured  by  his  lease.  Says 
that  the  deed  was  explained  to  and  perfectly  understood  by  Har- 
graves and  wife.  Denies  that  any  intimation  was  made  by  them, 
or  either  of  them,  that  Young  should  be  secured  otherwise  than 
be  was  secured  by  the  deed.  Denies  all  fraud,  etc.  Since  this 
answer  was  filed  Miller  has  died,  and  his  administratrix. is  made 
party. 

The  other  defendants  admit  that  they  purchased  the  property 
-of  Miller,  but  deny  that  they  had  any  notice  of  any  understand- 
ing, arrangements,  or  agreement  between  Hargraves  and  wife, 
and  Miller,  otherwise  than  appears  from  the  face  of  the  deed.  If 
there  was  any  such  agreement  as  set  forth  *in  the  bill,  they  [343 
claim  that  not  having  any  notice  thereof,  they  are  innocent  pur- 
chasers without  notice^ 

A  question  has  been  raised  in  argument  whether  the  answers 
of  the  defendants  in  this  case  can  be  considered  as  evidence,  inas- 
much as  the  complainants  did  not  call  upon  them  to  answer  under 
oath.  Under  a  late  statute  a  complainant  may,  if  he  think  proper, 
dispense  with  the  oath  of  the  defendant  by  so  stating  in  his  bill, 
and  in  such  case  the  answer  is  not  evidence.  But  this  bill  was 
filed  before  the  enactment  of  that  law.  The  defendants  are  called 
upon  to  answer — whether  under  oath  or  not  is  not  stated.  But 
the  statute  then  in  force  required  all  answers  to  be  upon  oath,  and 
by  the  practice  of  this  court,  answers,  so  sworn,  to  have  been  con« 
sidered  as  evidence. 

The  first  question  presented  by  the  bill  and  the  answer  of  Miller 
(and  it  is  the  great  question  of  the  case)  is  whether  there  was 
any  such  agreement  or  understanding  between  the  Hargraves  and 
Miller,  as  is  stated  in  the  bill,— -whether  there  was,  in  fact,  any 
fraud  or  mistake  in  the  transaction,  on  the  part  of  Miller. 

In  the  case  referred  to  in  10  Ohio  and  which  was  similar  to 
the  one  now  before  us,  the  court  find  this  matter  to  be  proven  as 
stated  in  the  bill.  What  evidence  was  before  the  court  at  that 
time  we  know  not.      They  may  have  had  the  testimony  of  Mra. 
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Hargraves,  or  the  testimony  of  other  witnesses,  which  is  not  now 
before  us.  Taking  the  testimony  as  presented  to  us,  there  are 
but  three  depositions  by  which  it  is  attempted  to  prove  directly 
the  charge.  There  are,  it  is  true,  the  depositions  of  Carter,  Cut- 
ter, and  Thorns,  who  testify  to  oonversations  they  had  with  the 
Hargraves,  both  after  and  before  the  execution  of  the  deed  to 
Miller.  Carter  and  Thoms  say  they  were  anxious  to  buy  this 
land,  and  that  Hargraves  and  wife  refused  to  sell  upon  any  other 
terms  than  that  Young  should  be  secured  in  the  enjoyment  of 
hid  lease  during  the  life  of  Mrs.  Hargraves.  Cutter  confirms  thi» 
343]  statement.  But  neither  H^one  of  these  witnesses  had  any 
knowledge  of  the  contract  with  Miller.  Admitting  that  it  was 
competent  to  prove  the  declarations  of  Hargraves  and  wife,  be- 
fore the  execution  of  the  deed,  certainly  their  declaration,  subse- 
quent to  its  execution,  roust  be  excluded.  This  kind  of  evidence 
is  all  objected  to. 

Joseph  Murray,  a  witness  examined  by  complainant,  proves  the 
whole  case,  not  only  as  against  Miller,  but  as  against  the  other  de- 
fendants. His  deposition  was  taken  at  St.  Louis  on  October  17, 
1843,  and  there  was  no  cross-examination.  He  states  that  he 
made  the  contract  with  Miller, — that  Miller  was  informed  of  the 
determination  of  Hargraves  and  wife  to  sell  upon  no  other  condi- 
tions than  that  Young  should  enjoy  the  property  by  him  rented, 
during  the  life  of  Mrs.  Hargraves.  That  Miller  agreed  to  pur- 
chase upon  these  terms,  and  that  such  provision  should  be  made 
in  the  deed.  That  Miller  called  upon  him  frequently  before  the 
contract  was  closed,  he  acting  as  the  agent  of  Hargraves,  who  was 
his  father-in-law.  That  "Worthington  called  frequently  upon  him, 
upon  the  same  business.  Stated  that  it  made  no  difference  whether 
ho  or  Miller  purchased.  That  he  was  acting  for  Phillips  and 
Gwynne,  and  that  they  were  partners.  That  Worthington  was 
present  in  the  office  when  Miller  was  drawing  the  deed,  and  knew 
all  about  it.  That  Worthington,  Phillips,  and  Young,  knew  all 
about  the  terms  upon  which  Miller  purchased.  He  also  states 
what  took  place  when  the  deed  was  executed.  If  this  witness  is 
to  be  relied  upon,  nis  testimony  neutralizes  the  answer  of  Miller, 
to  say  the  least  of  it.  But  is  it  to  be  relied  upon  ?  We  have  the 
deposition  of  this  same  witness,  taken  in  February,  1839,  in  the 
suit  of  Young  v.  Miller  and  others,  at  a  time  when  the  transactions, 
relative  to  this  purchaae  of  Miller,  must  have  been  as  fresh  in  his 
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recollection  as  they  could  bavo  been  tbree  years  afterward.  But 
in  ibis  deposition  of  1839,  some  of  tbe  most  material  facts  stated 
in  the  subsequent  deposition  are  entirely  omitted.  Wben  tbis  first 
deposition  was  t^ken,  tbe  witness  *was  crossexaroined.  [314 
Besides  tbis,  tbere  is  evidence  coDclusive  in  our  minds  to  show, 
that  at  tbe  time  of  tbis  parcbase  by  Miller,  and  at  tbe  time  of 
drawing  or  making  out  tbe  deed,  Wortbington,  instead  of  being 
in  tbe  office  witb  Miller,  was  not  in  Cincinnati;  nor  was  be  tbere 
during  tbe  wbole  time  of  the  negotiation.  Instead  of  any  under- 
standing or  arrangement  between  Miller  and  Wortbington  previous 
to  tbe  purchase,  one  witness  testifies  that  wben  Wortbington 
learned  that  Miller  bad  purchased,  he  was  very  much  dissatisfied, 
and  that  there  was  quite  a  controversy  between  them.  Besides,  in 
order  to  get  the  land  from  Miller,  Worth ingtOQ  was  compelled  to 
I|ay  bim  91,500  for  his  bargain.  AUbough  tbis  witness  tells  of 
what  took  place  at  tbe  time  of  tbe  execution  of  the  deed,  it  is  clear 
that  be  was  not  present,  and,  of  bis  own  personal  knowledge, 
could  have  known  nothing  about  it.  It  seems  to  us,  that  wben  a 
witness  is  thus  inconsistent  with  himself,  and  when  be  is  thus 
flatly  contradicted  by  others,  that  his  testimony  should  have  no 
weight  with  tbe  court. 

The  other  two  witnesses  relied  upon  by  the  complainant,  and 
who  testify  as  to  the  contract,  are  Hannibal  and  Hercules  Har- 
graves,  one  of  whom  is  a  witness  to  tbe  deed.  They  are  the  sons 
of  Maxwell  and  Anna  Hargraves.  They  concur  in  tbe  statements 
which  they  make.  Both  say  they  were  present  wben  tbis  deed 
was  execute^.  They  state  explicitly,  that  their  father  and  mother 
at  all  times  refused  to  sell  this  property  upon  any  other  terms, 
than  that  Young  should  be  secured.  They  eay  that  tbis  matter 
was  talked  over  at  tbe  time  of  tbe  execution  of  the  deed,  and  that 
Miller  insisted  that  ample  provision  was  made  in  it  for  his  security. 
They  state  further,  that  their  mother  was  unwilling  to  execute  tbe 
deed  to  Miller,  and  that  she  never  would  have  done  it  but  for  the 
threats  of  their  father,  who  they  say  was  a  violent  man.  That  she 
was  very  much  afflicted  about  it,  and  cried  for  a  full  month  before, 
and  for  a  nnmber  of  months  after  it  was  exeouted.  They  say 
farther,  that  Judge  Henderson,  the  magistrate  who  took  the  ac- 
knowledgment, *was  excited  by  liquor  wben  *  be  came  to  [345 
the  house  to  do  the  business,  and  that  he  soon  became  so  drunk 
that  he  did  not  know  anything, 
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Henderson  has  been  examined  by  the  defendants,  and 
;ontradict8  the  statements  of  these  two  witnesses.  Ho 
Hercules  Hargraves  was  not  in  the  room  at  all,  during 
business  was  being  transacted.  That  Hannibal  was  not 
ntil  ho  called  in  to  subscribe  his  name  as  a  witness.  That 
7ord  was  said  about  securing  to  Young  any  other  rights 
legal  rights.  That  he  carefully  explained  to  Hargravcs 
,  when  together,  and  to  the  wife,  when  separated  from 
»and,  the  contents  of  the  deed;  that  they  seemed  to 
id  it  and  its  effects,  and  appeared  to  be  satisfied  there- 
then,  we  have  the  testimony  of  Hannibal  and  Hercules 
98,  confirming  the  contract  as  stated  in  the  bill ;  and  the 
^  of  Miller  and  Henderson  disproving  it.  And  taking 
e  together,  it  can  not  be  said  that  this  testimony  is 
70  in  its  character  upon  the  one  side,  and  negative  on  the 
k)  far  as  the  number  of  witnesses  is  concerned,  the  teati- 
cqually  balanced ;  and  under  such  circumstances,  if  there 
er  circumstance  or  testimony  to  control  the  case,  the  bill 
3  dismissed. 

illcr  is  a  party  to  the  suit,  and,  of  oourse,  although  his 
I  evidence,  still  it  may  be  thought  that  the  same  reliance 
)t  be  placed  upon  that  answer,  as  upon  the  testimony  of 
'es^ed  witness.  Henderson  is  a  disinterested  witness,  and 
ms  the  statements  made  in  the  answer.  Is  this  evidence 
)  by  the  testimony  of  Hannibal  and  Hercules  Hargraves. 
ve  before  us  a  deposition  of  the  former,  taken  and  read  in 
on  the  trial  of  the  case  of  Young  against  these  defendants, 
»8  been  referred  to.  That  deposition  is  variant  from  the 
1  in  this  case.  It  contains  no  statement  relative  to  the 
toxication  of  Henderson,  nor  as  *to  the  unwillingness  of 
'graves  to  execute  the  deed.  Both  these  witnesses  state 
was  unwilling  to  execute  it;  that  she  was  induced  to  do 
fear  of  her  husband;  and  that  she  wept  about  it  for  a 
3fore,  and  for  months  after  it  was  executed.  It  is  pretty 
m  the  other  testimony  in  this  ease,  that  two  weeks  did 
ipire  from  the  time  Miller  first  engaged  in  the  negotiation 
mrpose  before  the  deed  was  executed, 
rther  in  proof,  that  when  these  witnesses  went  before  the 
te  to  give  their  depositions,  the  questions  to  be  pro- 
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pounded,  and  the  answers  to  be  given,  were  reduced  to  writing, 
not  by  the  witnesses  themselves,  but  by  some  other  person ;  and 
that  the  depositions  were  made  out  principally,  by  copying  these 
questions  and  answers. 

Thsro  is  also  the  testimony  of  a  number  of  witnesses,  who  give 
those  two  Hargravcs  a  bad  character,  and  say  they  would  not 
believe  them  under  oath.  Others  say  they  would  believe  them. 
Under  all  these  circumstances,  we  have  no  hesitation  in  saying, 
that  we  place  more  confidence  in  the  answer  of  Miller,  and  the 
testimony  of  Henderson,  than  in  the  testimony  of  these  two  men. 

But  it  IS  claimed  ior  complainants,  that  there  is  something  sus- 
picious in  the  circumstance,  that  by  the  terms  of  the  deed,  the 
legal  rights  of  the  tenants  should  be  saved.  Upon  examination  of 
the  deed,  I  do  not  discover  anything  so  very  singular  in  this.  In 
the  body  of  the  deed  there  is  a  statement  that  certain  persons, 
naming  them,  are  in  possession  under  Hargraves  and  wife.  Then 
follows  a  covenant  for  quiet  enjoyment,  and  in  connection  with 
this,  the  legal  rights  of  the  tenants  are  saved.  This  clause,  I  sup- 
pose, was  introduced  rather  by  way  of  exception,  in  favor  of  the 
covenantors,  than  for  the  purpose  of  securing  any  right  to  the 
tenants. 

The  testimony  of  Thorns,  Garter,  and  Gutter  is  relied  upon  as 
strong  circumstantial  evidence,  to  show  the  fixed  determination 
of  Hargraves  and  wife  not  to  sell,  unless  Young  was  secured.  But, 
on  the  other  hand,  Henderson  ^testifies  that  when  Har-  [347 
graves  called  upon  him,  to  request  him  to  attend  at  his  house,  to 
take  the  acknowledgment  of  the  deed  to  Miller,  he  (Hargraves) 
stated  to  him,  that  his  wife  never  had,  and  never  would  execute 
the  lease  to  Young.  Blachly  says  that  he  negotiated  with  Har- 
graves and  wife  for  the  purchase  of  this  property.  That  when  he 
first  applied  to  them,  $3,000,  or  83,500,  was  talked  of  as  the  price, 
although  no  definite  price  was  named.  That  they  afterward  ad- 
vanced to  $6,000,  stating  that  Young's  lease  was  not  valid,  and  he 
supposed  it  was  for  this  reason  that  the  price  was  increased.  Ho 
says  further,  that  at  no  time  did  they  intimate  to  him  a  desire 
that  Young  should  be  secured  in  anything  beyond  the  legal  effect 
of  his  lease. 

If  these  people  were,  in  fact,  so  extremely  anxious  to  secure 
Young,  it  IS,  to  say  the  least  of  it,  strange  indeed,  that  they  should 
have  neglected  to  do  it  while  they  had  the  power. 
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Under  all  the  circamstances,  wo  are  of  opinion  that  the  com- 
plainants do  not  make  a  case  entitling  thorn  to  relief,  and  the  bill 
is  therefore  dismissed,  with  costs. 


«1 . . .   • 


William  Lewis,  Trustee  op  the  Mechanics  and  Traders'  Bans 
OF  Cincinnati,  r.  Robert  R.  McElvain. 

The  act  of  March  8,  1845,  **to  authorize  William  Lewis,  trustee  of  the  Me- 
chanics and  Traders'  Bank  of  Cincinnati,  to  commence  and  prosecute 
suit  against  the  debtors  of  said  bank/'  is  a  valid  and  constitutional  act. 

Under  said  act,  suits  may  be  prosecuted  at  law  against  a  debtor  of  said  associ- 
ation, although  such  debtor  is  a  stockholder  in  the  association. 

This  is  a  writ  of  error,  directed  to  the  court  of  common  pleaa 
of  Hamilton  coanty. 

The  original  action  was  assumpsit,  brought  by  the  plaintiff 
Si8]  ^as  traetee,  etc.,  against  the  defendant,  upon  a  promissory 
note,  made  by  the  defendant  for  twenty  dollars,  and  discounted  at 
the  Mechanics  and  Traders'  Bank  of  Cincinnati.  The  dedara- 
tion  is  special. 

To  this  declaration  the  defendant  pleifded,  issues  were  joined, 
the  case  submitted  to  a  jury,  and  a  verdict  returned  lor  defend- 
ant, upon  which  judgment  was  entered. 

On  the  trial  of  the  case  a  bill  of  exceptions  was  allowed,  which 
is  as  follows : 

Be  it  remembered,  that  on  the  trial  of  this  cause,  the  plaintiff 
put  in  evidence  the  promissory  note  of  defendant,  payable  to  the 
order  of  Wm.  Surtees.  It  was  also  proved  that  Surtees,  at  th« 
time  said  note  was  executed,  was  cashier  of  said  Mechanics  and 
Traders'  Bank,  and  an  authorized  officer  thereof;  that  said  note 
was  discounted  by  the  said  Mechanics  and  Traders'  Bank,  from 
the  fund|[,thereof  and  for  its  use;  and  that  the  proceeds  thereof, 
to  wit,  nineteen  and  50-100  dollars  were  paid  to  defendani,  and 
that  the  same  was  discounted  for  the  term  of  ninety  daya.  It  wm 
also  in  evidence  that  said  note,  with  other  assets  of  the  bank, 
was,  on  July  29,  1844,  assigned  by  general  assignment,  but  not 
indorsed  by  Surtees  as  cashier,  by  the  stockholdera,  at  a  general 
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nUiam  Lewis,  the  plaintiff,  as  trustee 
8  of  the  institation,  for  the  benefit  of 
i  debts  exceeded  the  assets  between 
intiff  also  jocavo  in  evidence  a  specii 
My  of  the  State  of  Ohio,  aathorizing  1 
the  printed  act  being,  by  consent  of  cou 

See  43  Local  Laws,  308.  A  copy  is  a 
ed  exhibit  A.  It  was  in  evidence  apon  1 
it  the  said  Mechanics  and  Traders'  Bai 
i  bank  incorporated  by  any  law  of  this  8 
an  association  of  individuals  formed  fo 
nesB  undc/  the  name  and  style  afores 
f  was  divided  into  shares  of  ten  dollar 
t  was  s  stockholder  or  partner  therein  tc 
being  thirty  dollars,  and  that  he  had  pi 
ill.  That  said  bank  loaned  money,  in  6 
Ibosinossmen  of  limited  means.  Tht 
jr,  1838,  and  in  January,  1839,  as  alsc 
ik  iftsued  certificates  of  deposit,  of  whi( 
s  a  specimen  of  such  issue,  was  put  ii 
is  certifies  that  D.  A.  James  has  deposit 
Traders'  Bank  of  Cincinnati  two  dolla 
ion  in  current  bank  notes,  on  return  c 
d  by  the  president  and  cashier,  and  indo 
10  proved  that  said  certificates  of  depc 
nity  as  and  for  money ;  and  were  recciv 
it  they  were  received  at  the  counter  of  s 
0  paid  out  there  in  November  and  De 
.839,  as  money,  and  also  in  January, 
lintifi^,  on  cross-examination,  that  said  (n 
redeemed  on  presentation  ;  that  a  fun 
:  for  their  redemption  ;  and  that  those  i 
b  par  with  the  city  banks ;  and  that  sa 

and  received  as  money  by  said  bank  frc 
3  assignment  in  1844,  in  the  ordinary  b 
But  there  was  no  evidence  that  any  oth( 
>8e  previously  mentioned  in  the  years  II 
ae  testimony  being  closed,  the  pl^intiff^ 
court  to  charge  the  jury,  **  Thai  Willi 
)  Mechanics  and  Traders'  Bank  of  Cii 
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have  and  sustain  an  action  at  law  against  one  who  was  a  stock* 
holder  in  said  bank,  upon  a  note  given  by  such  stockholder,  for 
money  borrowed  of  the  bank,  notwithstanding  he  was  a  partner 
in  the  association  so  named."  Which  charge  the  court  refused; 
bat  instructed  the  jury  that  if  they  should  find  that  the  defendant 
350]  was  *a  stockholder  or  partner  at  the  time  the  note  was  given, 
and  that  it  was  given  for  a  loan  of  the  partnership  funds;  and  that 
no  settlement  of  the  concerns  of  said  association  had  been  made, 
and  no  settlement  between  them  and  the  defendant,  the  plaintiff 
could  not  recover  at  law,  but  would  be  bound  to  resort  to  a  court 
of  chancery.  That  if  the  note  was  for  a  balance  struck,  or  amount 
found  due  between  defendant  and  association  on  settlement,  the 
remedy  would  be  at  law. 

And  the  said  plaintiff,  by  his  counsel,  further  asked  the  court  to 
charge  the  jury,  that  "  prior  to  the  passage  of  the  act  of  1839,  the 
loaning  of  money  and  issuing  certificates  of  deposit,  payable  to 
order,  and  indorsed  in  blank,  though  designed,  calculated,  and  in- 
tended to  circulate  as  money,  did  not  constitute  the  Mechanics 
and  Traders'  Bank  an  unathorized  bank  within  the  provisions  of 
the  act  of  1816;"  which  charge  the  court  refused  to  give,  as  stated 
above,  in  the  language  therein  set  forth ;  but  instructed  the  jury, 
that  under  the  act  of  1816,  and  prior  to  the  act  of  1839,  the  issu- 
ing of  real  certificates  of  deposit  was  not  illegal  and  would  not 
make  the  association  an  unauthorized  bank.  But  if  they  found 
from  the  evidence  that  the  paper  issued  by  the  Mechanics  and 
Traders'  Bank  was  not  bona  fide  certificates  of  deposit,  but  that 
the  paper  was  merely  put  in  that  form  for  the  purpose  of  enabling 
them  to  circulate  it  as  money  or  currency,  that  the  bank  calling 
it  a  certificate  of  deposit  would  not  make  it  such,  but  that  it  would 
have  the  effect  of,  and  be  a  ^'  bill,"  within  the  letter  and  spirit  of 
the  law  of  1816,  if  they  were  issued  to  circulate  and  be  redeemed 
as  such,  no  matter  what  the  form. 

And  the  said  plaintiff,  by  his  counsel,  further  asked  the  court  to 
charge  the  jury,  **  That  after  the  passage  of  the  act  of  1839,  the 
Mechanics  and  Traders'  Bank  of  Cincinnati  only  became  an  un- 
authorized bank,  within  the  provision  of  the  act  of  1816,  upon 
the  issue  thereafter  of  certificates  of  deposit,  as  prohibited  by  the 
said  act  of  1839;"  which  charge  the  court  refused  to  give  in  the 
351]  language  specified  *above ;  but  instructed  the  jury,  as  above, 
that  a  real  certificate  of  deposit  was  not  illegal  under  the  law  of 
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1816,  although  intended  to  circulate  as  money  or  currency,  and 
that  such  issuing,  prior  to  the  taking  effect  of  the  act  of  1839,  was 
not  illegal,  but  if  the  paper  that  they  issued  was  not  certificates  of 
money  really  deposited,  but  a  mere  shift  and  device  for  putting 
them  in  circulation,  that  they  would  come  within  the  provisions 
of  the  act  of  1816,  as  above  stated. 

And  the  plaintiff  further  asked  the  court  to  charge  the  jury, 
*'That  if  the  jury  find  that  the  said  bank  did  issue  such  certificate 
of  deposit  for  circulation,  prior  to  the  passage  of  the  act  of  1839, 
but  did  not  make  any  such  iesue  after  the  passage  of  said  act,  and 
before  the  time  that  the  indebtedness  of  the  defendant  accrued,  that 
the  evidence  of  such  indebtedness  is  not  void  under  the  acts  of 
1816  and  1824  j"  which  charge,  in  the  language  therein  stated, 
the  court  refused  to  give;  but  in  addition  thereto,  and  as  a  part 
thereof,  instructed  the  jury  in  substance  as  above  given. 

And  the  said  plaintiff  further  asked  the  court  to  charge  the 
jury,  **That  section  4  of  the  act  of  1845  (as  set  forth  in  exhibit 
A),  enabling  Wm.  Lewis  to  sue,  as  trustee  of  the  Mechanics  and 
Traders'  Bank,  for  the  benefit  of  the  creditors  and  stockholders, 
and  prohibiting  the  defense  that  such  institution  was  an  unauthor- 
ized bank,  and  that  its  contracts  are  void  from  public  policy,  does 
not  impair  any  legally  acquired  or  existing  right  of  any  debtor  of 
said  Mechanics  and  Traders'  Bank.  That  the  legislature  had 
full  power  to  enact  it,  and  that  it  is  in  full  force  and  effect;  and, 
fnrther,  that  this  suit  is  not  for  the  benefit  of  said  Mechanics  and 
Traders*  Bank."  Which  said  charge  the  court  refused  to  give ; 
but  instructed  the  jury,  that  the}'^  should  find  that  the  Mechanics 
and  Traders'  Bank,  at  the  time  this  note  was  given  by  the  de- 
fendant, was  an  unauthorized  bank,  that  no  recovery  could  be 
had  on  it.  That  so  far  as  the  legislature  had  undertaken  to  give 
legal  validity  to  notes  and  other  instruments,  which  before  the 
passage  of  said  act  were  void,  the  act  itself  was  a  nullity.  And 
this  note,  if  void  in  the  *hand8  of  the  Mechanics  and  [352 
Traders'  Bank,  would  be  equally  so  iu  the  hands  of  Lewis,  their 
trustee,  notwithstanding  the  passage  of  said  act. 

To  all  which  refusals  of  the  court  to  charge  as  prayed  for,  and 
each  of  them,  and  to  all  and  each  of  the  charges  so  given  as 
aforesaid  by  the  court,  the  plaintiff,  by  his  counsel,  excepts,  and 
prays  this,  his  bill  of  exceptions,  may  be  signed  and  sealed  by 
the  court,  which  is  done  accordingly. 
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Upon  thid  rocord  nine  errors  have  been  assigned,  bat  all  are 
snbstantially  embraced  in  these  two— that  the  court  erred  in  re* 
fasing  to  instruct  Ute  jury  as  requested  by  the  plaintiff,  and  also 
in  the  instructions  actually  given,  as  set  forth  in  the  bill  of  ex- 
ceptions. 

Brouqh  &  ZiNN  and  Charles  Fox,  for  plaintiff  in  error. 

Taft,  Eet  &  Mallon,  for  defendant  in  error. 

HiTOHcocK,  J.  It  will  be  seen  by  the  bill  of  exceptions  that 
the  Mechanics  and  Traders'  Bunk  of  Cincinnati  was  an  unauthor- 
ized banking  company,  if  not  within  the  act  of  1816,  prohibiting 
"  the  issuing  and  circulating  unauthorised  bank  paper,'*  still  within 
the  law  further  to  amend  that  act,  passed  on  January  27,  1839. 
Swan's  Stat.  140.  Whether,  by  its  action,  it  was  brought  within 
the  former  law,  is  not  very  material,  so  long  as  it  is  within  the 
latter.  By  section  9  of  the  act  of  1816,  all  bonds,  notes,  bills,  or 
contracts,  negotiable  or  payable  at  such  bank,  or  made  for  the 
purpose  of  being  discounted  at  such  bank,  are  declared  to  be  void. 
This  law  was  in  force  at  the  time  the  note  now  in  suit  was  made, 
and  the  note  was  made  for  the  purpose  of  being  discounted,  and 
was  actually  discounted  at  the  Mechanics  and  Traders'  Bank. 
For  this  reason  it  is  insisted  by  defendant's  counsel  that  it  is 
void,  add  that  no  action  can  be  sustained  upon  it.  If  the  ques- 
tion depended  alone  upon  the  law  of  1816,  the  position  assumed 
by  counsel  for  defendant  would  not  be  controverted. 
853]  *But  on  March  8,  1845,  the  general  assembly  passed  an 
act  entitled  an  act  "to  authorize  William  Lewis,  trustee  of  the 
Mechanics  and  Traders'  Bank  of  Cincinnati,  to  commence  and 
prosecute  suits  against  the  debtors  of  said  bank."  43  Ohio 
L.  308. 

In  the  preamble  of  the  act  it  is  recited,  that  certain  persons  aS'^ 
sociated  together  in  the  year  1838,  by  the  name  of  the  Mechanics 
and  Traders'  Bank  of  Cincinnati,  for  the  purpose  of  carrying  on 
business  according  to  the  articles  of  the  association,  in  the  city  of 
Cincinnati,  and  that  many  persons  are  indebted  to  the  association 
by  bonds,  bills,  notes,  etc.,  and  that  owing  to  the  large  number  of 
the  associates,  and  to  doubts  entertained  as  to  the  right  of  said  as* 
sociates  to  recover  the  debts  so  due,  "  whereby  the  association  is 
unable  to  meet  its  own  obligations,  and  whereas,  said  Mechanics 
and  Traders'  Bank  has  ceased  to  transact  business,  and  for  the 
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iding  up  its  affairs  and  liquidating  its  debts,  has  as* 
ts  to  Wm.  Lewis  as  trustee,  for  the  benefit  of  its 
itoekholders,"  etc. 

authority  is  given  to  Lewis,  as  suoh  trustee,  in  his 
ommence  and  prosecute  all  necessary  suits  in  law 
against  any  and  all  persons,  etc.,  who  are  indeb^dd 
ad  to  receive  in  such  suits  the  amount  which  may 
and  owing;  and  it  is  further  provided,  "that  suits 
uanner,  be  prosecuted  upon  any  notes,  bonds,  or 
parties  thereto,  which  may  have  been  payable,  or 
aid  institution  or  any  authorized  officer  thereof,  and 
11  delinquent  stockholders  of  said  institution,  for 
le  upon  their  subscription  for  stock  in  such  com« 

of  the  act,  it  is  declared  that  "  it  shall  not  bo  law- 
mdant  or  defendants"  in  such  suit,  "to  plead,  set 
on,  in  defense,  that  the  notes,  bonds,  bills,  or  other 
ces  of  such  indebtedness,  are  void  on  account  of 
I  against,  or  in  *violation  of  any  statute  law  [354 
>r  on  account  of  their  being  contrary  to   publio 

I  no  doubt  of  the  intention  of  the  legislature  in  the 
lis  law;  and  if  within  the  scope  of  their  constitu- 
b  is  a  law  which  can  be  enforced,  being  in  accord- 
strict  principles  of  justice.  It  provides  a  mode 
solvent  association  may  be  enabled,  in  part,  to  pay 
)y  authorizing  it  to  collect  debts  due  to  it.  It  is, 
eculiurly  for  the  benefit  of  the  creditors  of  the  in- 
I  it  requires  nothing  from  the  debtors,  which  they 
D  perform,  if  they  had  a  due  and  proper  sense  of 
n.  For,  although  under  the  law  of  1816  contracts 
lar  institutions  are  declared  to  be  void ;  still  there 
)ral  in  such  contracts,  although  they  were  supposed 
nt  with  public  policy. 

owever,  that  this  law  is  unconstitutional  and  void, 
e  effect  of  it  is  to  give  validity  to  contracts  which 
w  in  force  when  they  were  entered  into,  null  and 
as  a  time  when  it  was  dangerous  for  the  courts  of 
[uire  as  to  the  constitutionality  of  legislative  enact* 
e  journals  of  our  legislature  will  show  that  at  leasi 
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two  judges  bavo  been  impeached  for  this  high  offense.  Bat  we 
have  fallen  upon  different  times.  Supremacy  seems  to  be  claimed 
for  the  court,  instead  of  the  general  assembly.  And  scarce  a  case 
has  been  presented  to  us,  dependent  upon  legislative  enactments, 
in  which  it  is  not  claimed  that  the  constitution  has  been  violated. 
I  am  no  advocate  of  legislative  supremacy,  nor  do  I  doubt  the 
power  and  the  duty  of  this  court,  in  a  proper  case,  to  declare  a 
law  unconstitutional.  I  do  not  believe,  however,  that  the  general 
assembly  will  over  pass  a  law  with  the  intention  of  violating  the 
constitution.  Nor  can  I  ever  consent  to  declare  one  of  their  acts 
void  on  this  account,  unless  it  is  palpably  both  against  the  letter 
and  spirit  of  that  instrument.  So  long  as  there  is  any,  the  least 
doubt  upon  the  subject,  the  law  must  be  enforced. 
366]  *Now,  what  provision  of  the  constitution  of  Ohio  is  vio- 
lated by  this  law?  Certainly  it  violates  no  contract.  Its  very 
object  is,  that  contracts  may  be  enforced.  But  it  is  said  to  be  a 
retrospective  law,  or  a  law  retrospective  in  its  character.  I  find 
nothing  in  the  constitution  prohibiting  the  enactment  of  retro- 
spective laws.  The  enactment  of  ex  post  facto  laws  is  prohibited, 
not  retrospective.  Such  laws  may  be  impolitic,  but  with  this,  as 
a  judge,  I  have  nothing  to  do.  This  law  interferes  with  no  vested 
rights.  It  merely  compels  men  to  do  justice.  Still,  it  is  my  duty 
to  say  that  I  have  doubts  of  the  propriety  of  enforcing  laws  sim- 
ilar to  this,  but  have  at  length  yielded  those  doubts  in  a  case  de- 
cided at  the  present  term  of  the  court.  I  allude  to  the  case  of 
Johnson  t;.  Bentley  et  al. 

That  was  a  suit  brought  against  the  defendants,  charging 
them,  as  stockholders  of  an  unauthorized  bank,  to  receive  tho 
amount  of  certain  bills  and  notes  put  in  circulation  by  the  com* 
pany  as  money,  which  notes  and  bills  were  put  in  circulation 
previous  to  March,  18i0.  It  will  be  remembered  that,  by  section 
23  of  the  act  of  January  28, 1824,  "regulating  judicial  proceedings 
where  banks  and  bankers  are  parties,"  etc.,  it  is  provided  "that 
no  action  shall  bo  brought  upon  any  notes  or  bills  hereafter 
issued  by  any  bank,  banker,  or  bankers,  and  intended  for  circu- 
lation;" but  all  such  notes  and  bills  "shall  be  held  and  taken  in 
all  courts  as  absolutely  void."  This  applies  to  unincorporated 
banks  alone.  The  phraseology  of  this  section  is  somewhat  differ- 
ent from  that  used  in  section  9,  before  cited,  of  the  act  of  181 6, 
which  declares  notes  or  bonds  given  for  the  purpose  of  being  dis- 
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counted  at  an  unauthorized  bank  null  and  y< 
diflTerence  in  substance  and  eflPect.  Thevact  of 
all  notes  and  bills  put  in  circulation  by  8U( 
"  shall  bo  held  and  taken  in  all  courts  as  abs< 
note  or  bill  is  to  be  held  absolutely  void  by 
void  everywhere?  There  certainly  is  no  ot 
can  enforce  its  payment.  And  well  may  it  be 
contract  is  void  which  can  not  be  enforced.  ' 
declares  that  no  suit  or  action  shall  be  brough 
bill.  Now,  taking  these  two  provisions  of  law 
perceive  no  difference  between  a  note  or  bill  g\ 
an  authorized  bank — all  were  void. 

By  the  act  of  March  23,  1840,  this  provisioi 
was  repealed.  Swan's  Stat.  141.  And  the 
before-cited  case  of  Johnson  t;.  Bentley  et  al. 
this  provision  was  repealed,  the  bills  and  notes 
the  law  of  1816,  and  that  although  void  by  tl 
that  the  plaintiffs  could  recover — in  other  woi 
of  the  law  of  1824  set  up  or  gave  validity  to  nc 
were  uncollectible  when  issued.  Such,  at  least 
decision. 

Having  so  held,  I  can  not  see  with  what 
refuse  to  enforce  the  law  of  1845,  authorizin 
trustee.  The  only  difference,  as  it  seems  to  a 
operates  in  favor  of  those  who  have  acted  as  i 
ers,  or  rather  in  favor  of  their  creditors,  whi 
effects,  operates  against  them.  Apply  the  pi 
now  under  consideration,  and  see  the  operatiot 
Mechanics  and  Traders'  Bank  issued  their  b 
those  bills  were  void  under  the  act  of  1824. 
assembly  repealed  this  provision  in  the  act  of 
according  to  the  decision  in  Johnson  v.  Bent 
members  of  this  association  are  liable  jointly  ai 
whole  amount  of  bills  which  they  have  put  ii 
same  general  assembly,  by  another  law  pass< 
izcs  this  association,  through  a  trustee,  to  s 
debts  duo  to  it,  and  prohibits  the  debtors  fro 
fense,  that  the  written  evidences  of  indebt 
Shall  we  say  this  latter  enactment  is  void  ? 
can  not,  unless  we  disregard  the  oath  that  is  i 


Digitized  by  VjOOQIC 


357,358  SUPHEMB  COURT  OP  OHIO. 

The  State,  on  relation  of  Kemper,  v,  Beecher. 

357]  ter  equal  ^jastioe  to  all.  Admitting  the  validity  of  this  act 
of  1845,  a  qacstion  is  made  whether,  inasmach  as  the  defendant  in 
error  was  a  member  of  this  association,  or  partnership,  an  action 
at  law  can  bo  sustained  against  him  by  the  trustee.  The  court 
of  common  pleas  held  that  such  action  could  not  be  suatained, 
and  so  charged  the  jury.     This  is  one  of  the  errors  complained  of. 

There  is  no  doubt  of  the  rule  upon  this  point,  as  it  exists  at 
common  law.  Ordinarily,  partners  can  not,  in  their  partnership 
name,  sue  a  copartner  for  a  debt  due  the  firm,  in  a  court  of  law, 
but  must  resort  to  chancery.  But  wo  suppose  that  so  far  as  this 
association  is  concerned,  that  this  rule  is  changed  by  the  act  of 
1845,  before  referred  to,  and  that  tho  effect  of  that  act  is  to  author- 
ize the  trustee  to  prosecute  suits  against  all  the  debtors  of  the 
association,  whether  stockholders  or  not,  in  the  same  manner  as 
if  the  association  had  been  incorporated,  and  its  concerns  bad 
been  placed  in  like  manner,  in  the  hands  of  a  trustee.  To  adopt 
the  construction  contended  for  by  defendant's  counsel,  would  aU 
most,  if  not  entirely,  defeat  the  objects  of  the  law.  If  the  law  is 
sustained,  and  we  think  it  must  be,  it  should  be  so  construed  as 
to  effect,  not  to  defeat  those  objects.  And  if  so  construed,  it  may 
operate  to  afford  some  relief  to  the  creditors  of  this  institutioo, 
while  it  can  do  no  injustice  to  its  debtors. 

Upon  full  examination,  we  aro  of  opinion  that  the  court  of  com- 
mon  pleas  erred  in  deciding  that  tho  act  of  1845  was  void,  and  ia 
holding  that  a  suit  at  law  could  not  be  sustained  to  enforce  the 
collection  of  a  debt  due  from  a  member  of  the  association. 

For  these  errors,  without  examining  the  others  assigned,  the 
judgment  of  the  court  of  common  pleas  is  reversed,  with  costs; 
and  tho  case  remanded  for  further  proceedings 


368]    *Thb  State  of  Ohio,  on  relation  of  David  R.  Eemper,  v. 
Lyman  Beegheb. 

The  Same  v.  Calvin  B.  Stowb. 

The  Same  t;.  D.  H.  Allen. 

Proceedings  can  not  be  had  under  tho  statute  regulating  writs  of  quo  warranto 
to  oust  an  oMcer,  where  tho  cause  of  ouster  originated  and  existed  i 
than  three  years  prior  to  the  time  of  filing  the  information. 
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These  three  cases  were  reserved  in  Hamilton  connty,  ai 
under  the  act  regulating  writs  of  quo  warranto. 

The  three  eases  depend  upon  the  same  pleadings,  and  w< 
mitted  to  the  court  upon  such  of  the  issues  as  set  up  the 
of  limitations  as  a  bar  to  the  information. 

From  the  information  it  appears  that  the  Lane  Semim 
incorporated  by  an  act  of  the  legislature,  passed  Febru 
1832.  Section  3  of  this  charter,  among  other  things,  i 
that  all  the  professors,  tutors,  teachers,  and  instructors  in 
Btitation  shall  be  members  of  the  Presbyterian  Church, 
standing,  under  the  care  of  the  general  assembly  of  that 
in  the  United  States. 

The  information  states  that  the  defendant,  Lyman  E 
who  is  not  a  member  of  the  Presbyterian  Church,  specifiec 
charter  of  the  Lane  Seminary,  did,  on  May  11,  1835,  usu 
intrude,  and  from  that  time  until  the  commencement  of  tl 
hath  usurped  and  intruded  into,  and  now  unlawfully  hoi 
exorcises  the  office  of  professor  of  theology,  in  said  sei 
without  any  legal  appointment  or  qualification,  or  due  ^ 
of  law. 

This  information  was  before  this  court  at  its  last  term,  a 
then,  as  was  also  the  act  incorporating  the  Lane  ♦Semi- 
nary, considered  and  construed.  The  information  has  n( 
been  in  any  way  altered. 

Since  the  last  term  of  the  court,  the  defendants  have  filec 
set  of  pleas;  but  those  only  are-considered  by  the  court  wl 
terpose  the  statute  of  limitations  as  a  bar  of  further  procc 
These  are  the  third,  fourth,  fifth  and  sixth. 

3d  Plea.  This  sets  forth  the  appointment  of  Dr.  Beecher 
fessor  of  theology,  with  the  express  understanding  that  be 
after  become  a  member  of  the  Presbyterian  Church,  accordin 
to  the  charter  J  that  he  did  afterward  unite  with  the  church,  a 
on  December  26,  1832,  inaugurated  into  office,  entered  u 
duties,  and  has  since  held  the  office  and  performed  upon  its 
and  still  does,  by  virtue  of  said  appointment,  and,  so  he 
saith,  this  suit  was  not  commenced  within  three  years  nes 
the  cause  of  ouster  in  the  information  mentioned.  This  pi 
eludes  with  a  verification,  and  to  this  is  added  a  special  ti 
of  any  intrusion  into,  or  unlawful  holding  of  said  office,  be 
Bineo  May  1,  1845b 
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The  State,  on  relation  of  Kemper,  v.  Boecher. 

Replication.  The  replication  denies  all  the  facts  stated  in  the 
plea,  alleges  that  the  defendant  is  not  now,  and  was  not  at  the 
commencement  of  the  suit,  a  member  of  the  Presbyterian  Church, 
»8  required  by  the  charter,  and  says  the  suit  was  commenced 
within  three  years  next  after  the  cause  of  ouster  mentioned  in  the 
iMformation.    Issue  is  joined  to  the  country. 

4  th  Plea.  This  plea  sets  forth  the  same  facts  as  the  last,  relating  to 
the  appointment  of  Dr.  Beecher,  his  inauguration,  and  his  entering 
upon  the  duties  of  professor,  etc.,  and  adds,  "  and  so  the  defendant 
in  fact  saith  that  this  proceeding  was  not  commenced,  nor  was  said 
information  filed,  within  three  years  next  after  the  cause  of  ouster 
in  said  information  mentioned,  arose  and  accrued."  This  plea  also 
concludes  with  a  verification,  followed  by  a  special  traverse,  as  in 
the  third  plea. 

Replication.  The  state,  protesting  that  the  facts  stated  in  the 
360]  *plea  are  an  insufficient  bar,  denies  them;  alleges  that  the 
defendant  is  not  now,  and  was  not  at  the  commencement  of  the 
suit,  a  member  of  the  Presbyterian  Church,  as  required  by  the 
charter  of  the  seminary,  and  says,  that  the  information  was  filed 
within  three  years  after  the  cause  of  ouster  therein  mentioned, 
accrued.    Issue  joined. 

5th  Plea.  The  defendant  protesting  that  he  is  a  member  of  the 
Presbyterian  Church,  etc.,  that  he  did  not  on  May  1, 1845,  or  before 
or  ai nee,  intrude  into  the  office  of  professor — ^that  he  does  not  hold 
and  exercise,  and  has  not  at  any  time  held  and  exercised  said  office, 
without  legal  appointment,  or  qualification,  or  legal  warrant- 
nevertheless  says  this  proceeding  was  not  commenced  within  three 
years  next  after  the  right  of  the  defendant  to  hold  said  office  ac- 
crued. This,  like  the  last  plea,  concludes  with  a  verification,  and 
a  special  traverse,  of  the  intrusion,  or  unlawful  holding  and  exer- 
cising said  office,  before  or  since  May  1,  1845, 

Replication.  Protesting  that  the  matters  set  up  in  the  plea  are 
insufficient  as  a  bar;  says  the  defendant  never  had  any  right  to 
hold  said  office. 

6th  Plea.  Defendant  protesting  that  he  is  a  member  of  the  Pros* 
byterian  Church,  etc. — that  he  did  not,  on  May  1, 1845,  usurp  and 
intrude,  and  has  not  before  or  since  intruded  into,  and  usurped 
paid  office — that  he  does  not  hold  and  exercise,  and  has  not  at  any 
time  held  and  exercised  said  office  without  legal  appointment,  or 
qnalification,  and  duo  warrant  of  law,  nevertheless  says  this  pro- 
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eeeding  was  not  commonced,  etc.,  within  thr< 
the  cauBO  of  ouster,  mentioned  in  the  inform 
crued.  This  also  concludes  with  a  verificatioc 
verse. 

Replication.    That  the  proceeding  was  comn 

years  next  after  the  cause  of  ouster  raentionec 

accrued.     Issue. 

Wrights  &  Miner  and  Fox  &  Lincoln,  for  t 

*S.  P.  Chase,  Henry  Starr,  and  C.  L.  Telfoi 


BiRCHARD,  C.  J.  The  testiipony  presented  i 
that  these  three  defendants  are  entitled  to  hoi 
fessorships,  unless  the  convulsion,  which  in 
Presbyterian  Church  into  two  great  division 
them.  Which  of  those  two  bodies  now  constitu 
assembly  of  the  Presbyterian  Church  in  the  U 
the  meaning  of  the  act  incorporating  the  L 
question  that  we  can  not  be  required  to  deter 
ceedings.  Each'division  claims  to  be  the  tru( 
and,  for  purposes  of  distinction,  one  is  called  t 
eral  Assembly,  the  other  the  New  School  Ger 
is  one  of  those  unfortunate  schisms  of  a  respect 
be  lamented,  but  probably  not  to  be  healed,  or 
ner  to  be  benefited  by  the  intermeddling  of  ri 
not,  therefore,  in  the  least  regret  to  find  thes< 
that  we  can  not,  with  propriety,  be  called  upo 
merits  or  demerits  of  either  the  exscinding  or 
of  these  respected  and  venerated  bodies.  Th 
whom  they  both  profess  to  worship,  and  '*  who 
spake/'  will  be  a  sure  guide  to  harmony  and  j: 
hoped,  that  at  no  distant  day,  the  influence  of 
restore  unity  and  christian  fellowship  between 
two  general  assemblies,  together  with  a  spir 
mony,  so  that  being  again  united  by  a  commoi 
rules  of  religious  government,  there  may  bo  i 
casion  to  invoke  the  aid  of  the  civil  tribunal 
alien  to  the  objects  of  all  christian  associatiot 
never  have  been  permitted  to  disturb  the  pro 
the  usefulness  of  the  Presbyterian  Churches  ol 
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The  State,  on  relation  of  Keropery  v.  Beech er. 

These  defendants  have,  since  the  unfortunate  separation,  caused 
362]  hy  the  exscinding  resolutions  of  the  general  assembly,  %d« 
hered  to  that  division  of  the  church  known  as  the  Now  School 
Assembly.  They  are  among  its  most  -valued  public  teachers,  both 
in  precept  and  example;  and  if  it  bo  true  that  to  thus  belong  to 
that  body,  disqualifies  them  for  the  professorships  which  they  re- 
spectively fill,  the  cause  of  disqualification  occurred  more  than 
three  years  prior  to  the  comiuenciement  of  these  proceedings. 
Hence,  the  question  arises,  admitting  it  to  bo  a  cause  of  ouster,  can 
they  be  reached  under  our  statute,  and  ousted  by  these  proceed- 
ings? 

These  suits  were  instituted  under  the  act  passed  March  17, 1838 
(Swan's  Stat.  769),  and  fall  within  the  first  class  of  cases  enumer* 
ated  in  section  1  of  the  act:  <'  T?^ unlawfully  holding  and  exercising 
of  office  in  a  corporation  created  hy  the  authority  of  this  stateJ* 

The  defense  presented  by  the  plea  is  made  under  the  provision 
of  section  26,  page  775,  of  the  statute,  which  reads  thus  : 

**  Nothing  in  this  act  contained  shall  authorize  any  proceeding," 
etc.  '*Nor  shall  any  proceeding  be  commenced  under  this  act, 
against  any  officer,  to  oust  him  or  her  from  office,  unless  such  pro- 
ceeding shall  be  commenced  within  three  years  next  after  the 
cause  of  such  ouster." 

This  langciage  seems  to  us  sufficiently  explicit,  and  to  admit  of 
very  little  doubt  as  to  the  intention  of  the  general  assembly  in  em- 
ploying  it.  We  can  not  hesitate  in  coming  to  the  conclusion  that 
the  right  to  proceed  by  quo  warranto,  is  denied  after  the  lapse  of 
three  years  from  the  time  the  right  to  prosecute  first  existed.  Any 
other  construction  would  practically  annihilate  this  portion  of  the 
statute,  and  leave  a  large  class  of  cases  without  any  bar.  There 
is,  in  our  estimation,  no  propriety  in  considering  each  day's  con- 
tinuance in  office  without  the  requisite  qualification  of  a  new  causa 
of  ouster.  Such  a  refinement  of  construction  can  not  be  allowed, 
because  its  tendency  is  destructive  to  the  letter  and  spirit  of  the 
law.  It  would  extend  the  application  of  this  remedy  to  all  officers 
who  originally  entered  upon  office  without  authority,  notwith- 
363]  standing  an  incumbency  of  more  *than  twenty  years.  The 
legislature  never  intended  that  this  process  should  be  used  for  such 
a  purpose.  Their  object  was  to  secure  peace  after  a  certain  period, 
and  to  allow  no  one  to  question  a  right,  in  tftis  form,  that  he  had 
acquiesced  in  for  three  years,  and  the  exereise  of  which,  for  that 
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period,  had  been  bo  harmless  as  to  give  no  oooasion  for 
plaint. 

In  Ohio  V,  Granville  Alexandrian  Society,  11  Ohio,  9,  it  wf 
that  'Mf  the  proceeding  is  against  an  officer,  to  oust  him 
office,  it  must  be  commenced  within  throe  years  after  the 
of  such  ouster  shall  have  arisen." 

We  can  see  very  little  of  the  analogy  discovered  by  couna 
tween  the  action  for  false  imprisonment,  and  this  proceedinj 
is  true  that  a  bar  of  the  statute  of  limitations  would  not  be 
as  to  that  portion  of  the  imprisonment  subsequent  to  the  six  ; 
The  case  cited  from  Angel  1,  to  that  effect,  is  undoubted  law. 
reason  of  that  decision  is,  that  each  day's  continuance  of  the 
of  a  person  in  custody,  is  a  distinct  trespass,  and  may  be  ti 
as  such.  The  other  cases  cited  in  support  of  the  relator's  ^ 
seem  to  have  still  less  application,  and  need  not  be  further  no 

But  it  has  been  said,  <*  It  can  not  be  that  because  a  mr 
been  permitted  to  usurp  an  office  for  which  he  has  not  the 
fications  required  by  the  charter,  be  may  continue  to  usui 
definitely,  because  three  years  have  elapsed  since  the  first  a/ 
sion." 

It  is  quite  a  sufficient  answer,  to  state  in  reply,  that  this  re 
in  such  a  case  is  forbidden  in  decisive  language.  But  it 
means  follows  that  because  it  is  denied  there  is  no  remedy 
these  defendants  are  usurpers,  the  trustees  of  Lane  Seminary 
ample  power  to  make  a  new  cause  of  ouster  by  removing 
from  their  professorships,  and  electing  others  to  fill  their  ph 

It  is  the  stranger  only,  whose  hands  are  quieted  by  opei 
of  the  statute.    Judgment  for  defendants. 


*Samuil  Martin  t;.  The  Statb  of  Ohio. 

On  a  trial  for  murder,  where  one  of  the  panel  summoned  by  the  sherif 
cased  on  his  own  application,  it  is  not  error  in  the  court  to  refuse  t 
the  sheriff  to  summon  another  in  his  place,  before  exhausting  the  ] 

The  defendant  is  entitled  to  only  twenty-three  peremptory  challenges. 

The  attorney  appointed  by  the  court  to  assist  the  prosecuting  attorne 
not  be  sworn,  nor  give  bond. 

VOL.  XVI— 20  306 
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'When  a  Juror  states  that  he  is  on  principle  opposed  to  capital  punishment^ 
and  that  his  opinion  will  influence  his  decision  against  the  law  and  the 
evidence,  he  may  he  challenged  by  the  state  for  cause. 

This  is  a  writ  of  error  to  tho  court  of  oommon  pleas  of  Clermont 
•county. 

The  plaintiif  in  error  was  indicted  for  murder  in  the  first  de« 
groe,  elected  to  be  tried  in  the  court  of  common  pleas,  and  being 
tried  in  that  court,  was  convicted  of  murder  in  the  second  degree, 
at  the  October  term,  1846.  Pending  the  trial,  the  following  bill 
of  exceptions  was  taken : 

Be  it  remembered,  that  on  Saturday,  October  13,  A.  D.  1846, 
William  Howard,  Esq.,  prosecuting  attorney  for  said  county, 
in  open  court,  moved  the  court  to  appoint  an  assistant  prosecuting 
attorney  in  this  case,  which  motion  was  then  and  there  resisted 
by  Shepherd  P.  Norris  and  John  Jolliffe,  counsel  for  the  defend- 
ant ;  and  the  court  having  heard  the  remarks  of  said  Norris  in 
opposition  to  said  motion,  and  while  the  said  JollifEe  was  address- 
ing an  argument  to  the  court,  against  the  propriety  and  expedi- 
ency of  making  such  an  appointment,  and  before  he  had  concluded 
the  same,  the  president  judge  (on  behalf  of  the  court)  informed 
the  said  Jolliffe  that  they  would  hear  no  farther  argument  on 
that  subject,  and  said  court  would  not  further  hear  the  said  Jol- 
liffe in  support  of  his  said  objection  ;  to  which  proceeding,  at  that 
time,  the  said  defendant,  by  his  counsel,  excepted.  And  the  said 
.365]  court,  then  and  there,  appointed  *John  W.  Lowe,  a  coun- 
selor at  law  of  this  court,  as  such  assistant  prosecuting  attorney, 
who  accepted  said  appointment  and  appeared  in  said  cause,  in 
behalf  of  said  State  of  Ohio,  in  all  subsequent  stages  of  said  pros* 
•ecution,  and  argued  the  same  to  the  jury,  without  having,  at  any 
time,  given  any  bond  or  taken  any  oath  of  office,  as  such  assistant 
prosecuting  attorney,  or  otherwise  taken  bis  oath  of  office  when 
be  was  first  admitted  to  the  bar. 

After  the  panel  of  thirty-six  jurors  had  been  made  up,  and  after 
twelve  of  said  panel  had  been  challenged  by  said  defendant,  and 
five  of  said  panel  had  been  accepted  by  said  defendant,  as  jurors 
to  tr}"^  this  case,  one  of  the  jurors  of  said  panel,  viz.,  George  Mc- 
Lefresh,  Esq.,  asked  the  court  to  excuse  bim  from  said  service  on 
account'of  ill-health,  which  the  court  then  and  there  did.  Tbo 
defendant,  by  his  attorneys,  then  and  tbere,  in  open  court,  im- 
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mediately  after  the  said  discharge  of  the  said  juror,  and  before 
any  other  step  or  proceeding  was  had  or  taken  in  said  case,  moved 
the  court  to  instruct  the  sheriff  to  call  some  other  suitable  person 
as  juror,  in  the  place  and  stead  of  said  juror  discharged  as  afore- 
said, and  to  make  up  the  full  complement  of  said  panel ;  but  the 
court  then  and  there  overruled  said  motion,  and  did  not  and 
would  not  permit  any  other  person  to  bo  called  as  a  juror  in  said 
case,  and  none  other  was  called  at  any  time  thereafter,  and  said 
panel,  in  fact,  was  not  filled  up  at  all ;  to  which,  at  the  time  of 
said  proceedings,  the  defendant,  by  his  counsel,  objected,  and 
asked  the  court  to  note  the  point ;  and  just  as  the  jury  were 
about  to  be  sworn  to  try  the  issue,  etc.,  the  defendant,  by  his 
counsel,  objected  to  the  swearing  of  the  same,  and  then  and  there 
informed  the  court,  in  open  court,  that  the  defendant  excepted  to 
the  jury  as  illegal,  and  to  their  being  sworn  as  aforesaid,  because 
the  panel  of  said  jury  contained  thirty-five  men  only,  to  chal- 
lenge from,  and  not  thirty-six;  but  the  court  then  and  there  di- 
rected the  jury  to  be  sworn,  and  they  were  then  and  there  sworn. 
AHer  the  said  defendant  had  peremptorily  challenged  twenty- 
three  jurors  of  said  panel,  there  remained  one  juror  only,  viz : 
*Wm.  P.  Lewis ;  and  defendant,  by  his  said  counsel,  then  and  [366 
there,  and  before  the  jury  were  sworn  to  try,  etc.,  claimed  the 
right  to  challenge  the  said  Wm.  P.  Lewis  as  a  juror,  perempt- 
orily; but  the  court  overruled  said  challenge,  and  the  said  Wm. 
P.  Lewis  was  sworn  as  a  juror,  and  sat  as  a  juror  in  said  case. 

And  also,  that  the  jurors  who  were  summoned  on  said  array, 
together  with  such  of  tho  bystanders  as  were  called  in  to  supply 
the  places  of  such  as  did  not  attend,  were  each  asked  by  said  John 
W.  Lowe,  Esq.,  whether  he  was  conscientiously  opposed  to  the  in- 
fliction of  capital  punishment  in  cases  of  murder;  and  whether,  if 
they  had  such  scruples,  would  such  scruples  influence  them  to  dis- 
regard the  law,  and  the  testimony  of  the  case,  which  question  was 
asked,  as  aforesaid,  of  each  and  every  person  who  was  called  to 
the  bar,  to  fill  up  said  (alleged)  array,  and  by  two  of  them  was  an- 
swered in  the  affirmative,  to  wit,  by  John  Wagoner  and  William 
Moroton  ;  the  said  Wagoner  stated  that  he  was  in  sentiment  op- 
posed to  the  infliction  of  capital  punishment,  and  that  his  opinion, 
he  apprehended,  would  influence  him  against  the  law  and  evi- 
dence in  the  case  he  was  challenged  by  the  state,  and  for  that 
cause  set  aside.    Said  Moreton  answered,  that  he  was  also  opposed 
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to  tho  infliction  of  capital  panisbment  in  any  < 
as  a  jaror  in  each  case,  his  said  opinion  would 
cision  against  the  law  and  evidence ;  that  ho  vi 
ing  the  law  of  God  to  the  laws  of  sinful  man  : 
was  also  challenged  and  set  aside.  The  defenc 
sel,  objected  to  said  interrogatory,  but  the  cor 
objection,  and  permitted  said  interrogatory  to  b- 
After  the  jury'  was  sworn  as  aforesaid,  the  Sta 
evidence  which  tended  to  prove  that  tho  dece 
had  a  certain  linen  purse  tied  with  a  wax-end,  m9 
to  such  purse  ;  and  after  the  whole  of  the  evidi 
of  the  case  was  through,  and  while  the  counse 
arguing  said  case  to  the  jury,  he  declared  that 
367]  attached  to  said  ^alleged  purse  was,  in 
wax-end,  which  fact  was  then  and  there  denie( 
counsel,  who  also  objected  in  open  court,  to  an 
or  argument  being  made  to  the  jury,  upon  the  | 
was  no  evidence  whatever  before  the  jury,  by 
any  witness  or  witnesses,  that  the  said  string  ' 
fact,  a  part  of  a  wax-end ;  but  the  court  told  t 
might  decide,  by  inspection  of  said  string,  whe 
not  a  wax-end. 

To  which  opinion  and  proceedings  the  defends 
excepts,  and  prays  that  the  bill  of  exceptions 
the  court,  and  ordered  to  be  made  a  part  of  1 
which  is  now  tendered  accordingly. 

Upon  the  bilfof  exceptions,  errors  are  assigns 

1.  Tho  defendant  was  not  allowed  thirty-six  , 
to  make  his  challenges. 

2.  The  court  erred  in  overruling  the  chal 
Lewis. 

3.  The  court  erred  in  permitting  John  W.  Loi 
ant  counsel,  without  being  sworn  and  giving  bon 

4.  The  court  erred  in  permitting  interroga 
pounded  to  the  jurors,  as  stated  in  the  bill  of  ex 

5.  The  court  should  have  heard  the  counsel  o 
Bition  to  the  appointment  of  Mr.  Lowe  as  an  ass 
attorney. 

6.  The  court  erred  in  permitting  the  jury  to  d< 
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of  inspection  merely,  whether  the  string  said  to  be  attached  to 
the  parse  was  a  wax  end  or  not. 

7.  The  general  error. 

John  Jolliffs,  for  plaintiff  in  error. 

William  Howard,  for  the  state. 

BiRGHARD,  C.  J.  The  first  assignment  of  error  presents  this 
single  question :  Did  the  conrt  err  in  not  placing  a  bystander  on  the 
list  of  persons  sammoned,  in  the  place  of  *6eorge  McLefresh,  [868 
one  of  the  original  thirty-six,  who  was  excused  on  account  of  ill- 
health,  before  exhausting  the  remainder  of  the  thirty-six?  This 
point  is  settled  by  section  12  of  the  act  directing  the  mode  of  trial 
in  criminal  cases  (Swan's  Stat.  726),  which  provides  that  the 
jurors  summoned,  or  such  of  them  as  are  not  set  aside  on  chal- 
lenge, together  with  so  many  of  the  bystanders  having  the  neces- 
sary qualifications,  as  will  make  .up  the  number  of  twelve;  or,  if 
the  whole  array  be  set  aside,  twelve  of  such  bystanders  as  may 
nofc  be  set  aside  on  challenge,  shall  be  a  lawful  jury  for  the  trial 
of  the  prisoner.  Under  this  section  we  think  the  court  was  not 
required  to  delay  proceedings  till  the  sheriff  had  named  the  by- 
Blander  whom  he  should  first  call  when  the  entire  array  should 
be  exhausted.  That  it  was  lawful  for  the  court  to  proceed  and 
ascertain  whether  a  jury  of  twelve  could  be  made  up  from  those 
duly  summoned,  without  resorting  to  the  bystanders,  as  is  ordi- 
narily done  in  filling  a  panel  for  the  trial  of  a  civil  issue. 

A  different  course  has  sometimes  been  practiced  on  trials  for 
oapital  offenses  in  this  court,  but  not  as  a  matter  of  right,  nor 
where  it  would  seriously  impede  the  progress  of  business.  But 
in  all  such  cases  the  jurors  have  been  called  in  regular  order, 
beginning  with  the  first  on  the  list,  and  going  through  with  the 
whole  in  regular  order,  and  exhausting  it  before  calling  the  name 
of  a  bystander.  It  is  not  error  to  pursue  either  course  as  con- 
venience may  require. 

The  second  question  made  is,  was  there  error  in  overruling  the 
challenge  of  William  P.  Lewis?  The  plaintiff  had  challenged 
peremptorily  twenty-three  persons  before  he  made  this  challenge ; 
and  upon  what  ground  he  could  claim  a  right  for  a  further  per- 
emptory challenge,  we  can  not  tell.  The  statute  gives  the  right 
to  challenge  peremptorily  twenty-three  and  no  more. 

The  third  cause  assigned  for  error  is  that  the  attorney  appointed 
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to  assist  the  prosecuting  attorney  in  conducting  the  trial  was  not 
sworn,  and  not  required  to  give  bond.  The  statute  requires 
369]  nothing  of  the  kind.  The  nature  of  the  *dutie8  which  were 
to  be  performed  did  not  require  it.  And  had  the  court  yielded  in 
this  respect  to  the  plaintiff  in  error,  they  would  at  least  have 
done  a  very  useless  thing. 

The  fourth  inquiry  is,  were  the  interrogations  propounded  to 
certain  jurors,  two  of  whom  are  challenged  for  cause  by  the 
state,  proper  ? 

It  can  not  be  maintained  that  one  is  a  suitable  person  to  serve 
on  any  jury,  who  has  imbibed  such  prejudices  on  any  matter  to 
be  litigated  on  the  trial,  as  would  induce  him  to  disregard  the  law 
and  the  facts  governing  the  case.  A  trial  before  such  persons  can 
not  be  a  fair  trial.  A  man  who  would  disregard  his  oath  to  save  his 
conscience,  is  not  fit  to  be  trusted  anywhere.  One  who  has  such 
strong  prejudices,  that  he  can  TK>t  do  what  he  knows  to  be  right, 
when  it  conflicts  with  his  peculiar  theories,  or  whose  mind  is  so 
obscured  by  his  own  peculiar  notions,  that  he  can,  with  a  con- 
science void  of  offense,  make  the  law  of  his  country  bend  to  his 
own  will  and  accommodate  its  provisions  to  his  own  visions  of 
morality,  ought  never  to  be  allowed  to  sit  as  a  juror.  If  insane 
on  the  particular  subject  to  be  inquired  into,  he  is,  as  to  that  sub- 
ject, no  better  than  if  altogether  demented. 

But  was  it  right  to  question  the  juror  upon  his  voir  dire  to 
establish  this  cause  of  challenge?  Nothing  is  more  common  than 
to  allow  any  one  to  make  ujse  of  the  person  offered  as  a  juror  to 
prove  his  own  incompetency.  In  such  cases  leading  and  direct 
questions  are  always  allowed  to  be  propounded.  The  court  are 
triers  of  the  question  of  competency,  and  there  is  no  danger  in 
permitting  such  examination,  because  the  court  are  to  judge  and 
pass  upon  the  testimony  after  hearing  it.  The  fact  may  as  well 
be  established  by  the  person  called  as  a  juror  as  by  the  oaths  of 
others.  It  is  no  reason  why  either  party  should  be  denied  the 
privilege  of  using  a  person  as  a  witness,  that  such  person  is  ex- 
pected to  serve  on  the  jury. 

The  next  question  is,  should  the  court  of  common  pleas  have 
870]  heard  a  further  argument  against  the  appointment  of  "("John 
W.  Lowe  to  assist  the  prosecuting  attorney  in  conducting  the 
prosecution? 

The  bill  of  exceptions  shows  that  the  court  of  common  pleaa 
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made  tbo  appointment  while  one  of  the  pla 
dressing  an  argument  to  them,  against  t 
pediency  of  such  appointmenty'  having  pn 
that  they  would  hear  no  further  argument  < 
the  grounds  were,  upon  which  it  was  sou/ 
posed  impropriety  or  inexpediency — whi 
could  possibly  be  removed  by  argument, 
upon  what  fact  it  was  sought  to  base  an  ar] 
formed.  The  exception  seems  to  have  bee 
pression  that  when  a  man  is  placed  upon 
murder,  he  can  not  be  prosecuted  unless  th( 
selected  on  behalf  of  the  state  to  aid  in  c< 
ings,  is  one  that  is  perfectly  acceptable  to 
reason  why  the  state  has  not  the  same  right 
in  Selecting  counsel,  that  is  exorcised  by  ev 
can  we  see  how  the  plaintiff  was  prejudicec 
his  counsel's  argument  on  a  matter  where 
heard  at  all.  The  subject  was  one  on  whic 
offer  an  argument,  except  as  amicus  curia 
from  the  rules  of  propriety,  and  the  respe< 
the  court.  It  was  very  disrespectful  to  1 
making  an  argument  after  the  notice  given 
Again,  it  is  alleged  that  the  court  erred 
that  they  might  examine  the  string  with 
purse  was  tied,  and  "  decide  by  inspection  \ 
fact  a  wax-end.''  It  would  be  strange  inde 
material  to  establish  a  fact  of  this  nature,  a 
excluding  the  highest  evidence  of  which  tl 
the  evidence  of  one's  own  senses.  Yet  as  i 
shows,  the  court  were  requested  by  the  plait 
such  a  rule  *upon  the  jury,  and  we  are  cal 
that  they  erred  in  not  complying,  we  are 
point  has  been  seriously  presented  in  bo 
yield  to  such  objections,  however,  pertii 
would  be  trifling  with  justice.  In  the  i 
nothing  which  can  be  reached  by  the  gene] 
ment  affirmed. 
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Samuel  Gamble  and  others  v.  Samuel  H.  Wabnee  and  Wife. 

A  summons  was  issued  against  three  defendants,  and  the  return  of  the  sheriff 
was  in  these  words:  "Served  by  leaving  a  copy  of  this  writ  at  the  resi- 
dence of  the  within-named  defendant."  Held,  that  it  was  not  a  good 
service  as  to  all  or  either  of  the  defendants 


^ 


This  is  a  writ  of  error  to  the  Supreme  Court  of  Pickaway 
eounty. 


Ar:-  ^ 


d  i 


i 
ft?!". 


5^ 


Bieohabd,  C.  J.  From  tne  record  in  this  case,  it  appears  that 
the  original  action  was  assumpsit.  The  summons  was  issued 
against  Samuel  Oiamble  and  two  other  defendants,  and  judgment 
was  rendered  against  them  all  by  default. 

The  error  assigned  in  the  court  below  presented  the  simple 
question  whether  or  not  all  the  defendants  are  duly  served  with 
process. 

The  indorsement  of  service  upon  the  back  of  the  writ  is  in 
these  words : 

"  November  10,  1846.  Served  by  leaving  a  copy  of  this  writ  at 
the  residence  of  the  within-named  defendant. 

"  M.  H.  Alkibb,  Sheriff. 

** Service,  35  cents;  mileage,  75  cents;  copy,  20  cents.  Total, 
$1.30.** 

372]  *Section  3  of  the  practice  act  (Swan's  Stat.  650)  provides 
that  ^^  when  the  sheriff  or  other  officer  shall  return  the  summons 
or  other  process  served,  the  defendant  or  defendants  shall  be  con- 
fiidered  as  being  in  court,  and  may  be  proceeded  against  accord- 
ingly." 

The  return  "aerred,"  under  this  statute,  would  have  been  a  good 
return,  had  nothing  been  superadded,  and  upon  the  circuit  we 
thought  the  residue  of  the  sheriff's  indorsement  might  be  rejected 
as  surplusage ;  that  what  is  added  after  the  word  "  served,"  was 
phiccd  there  to  indicate  the  manner  of  the  service,  as  being  made 
by  copy  and  not  by  reading,  and  that  the  omission  to  add  the 
letter  8  to  the  word  defendant  was  to  be  regarded  as  false  gram- 
miir,  which,  if  not  surplusage,  should  not  be  held  to  vitiate  the 
return.  This  view  of  the  case  is  also  strengthened  by  the  fact, 
that  the  sheriff  did  not  return  that  any  of  the  defendants  were 
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3d  as  was  his  duty,  if  sQch  was 
rst  section  of  the  act  which  p 
ummons,  requires  a  copy  there 
defendant,  or  lefl  at  his  asaal 
ore  its  return.  And  the  act  re 
at.  391)  gives  for  the  service  o 

Y  one  defendant  is  named  there! 
dditional  defendant,  twenty  cc 
►er  hundred  words.  There  are 
od  words ;  and  if  the  writ  was 
the  sheriff  made  a  mistake  agi 
)9  to  the  amount  of  his  taxable 
IS  on  additional  defendants,  wh 
traveling  foes.  The  fees  tai 
i  are  but  the  legal  fees  for  ser\ 

Y  true  that  we  could  not  revei 
ad  returned  no  taxation  of  cos 
le  weight,  when  we  are  consic 
aracter.  It  is  a  grievous  thii 
)  him  of  his  day  in  court,  th< 
autious,  and  not  move  withou 
red  jurisdiction  of  the  defenda 
)riff*s  indorsement  is  such,  tha 
ful  in  our  minds  whether  actua 
'cndants,  or  only  upon  one  of  t 
s  doubt  as  to  which  one.  Coe 
o  the  defendants,  of  having  a  ji 
thout  an  opportunity  to  defen( 
ature  reflection,  unwilling  to  re 

as  surplusage.  Taking  it  en 
d  it  is  doubtful  on  a  point  whi 
bt. 

le  Supreme  Court,  and  of  the  e 
>re  reversed. 

the  common  pleas  for  farther  j 
ain tiffs  in  error, 
defendants  in  error« 
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William  S.  Merrill  v,  Joseph  S.  Lake  and  others. 

The  Supreme  Court  can  not,  by  injunction,  restrain  the  prosecution  of  a  suit  in 
chancery  in  the  court  of  common  pleas,  and  take  jurisdiction  of  the  same 
subject  matter. 

The  Supreme  Court  and  court  of  common  pleas  having  equal  and  concurrent 
jurisdiction  in  certain  cases  in  chancery,  if  the  common  pleas  obtain  pos- 
session of  the  case  by  bill,  it  will  retain  it  for  final  disposition. 

Chancery  uriH  not,  at  the  suit  of  a  stockholder,  take  jurit^diction  of  distinct 
and  separate  matters,  and  unite  with  them  the  settlement  of  the  trans- 
actions of  a  corporation  in  one  suit,  because  such  single  litigation  may 
prevent  a  sacrifice  of  property  and  be  most  beneficial  to  stockholders  and 
creditors. 

Persons  having  distinct,  separate,  and  independent  claims  can  not  be  com* 
pelled  to  prosecute  them  in  a  single  suit. 

874]    *This  is  a  bill  in  chancery  reserved  in  Sammit  county. 

The  bill  is  very  yolaminous,  afiPecting  a  great  variety  of  inter* 
ests,  and  making  upward  of  one  hundred  persons  and  corporations 
defendants.  The  following  is  as  condensed  an  abstract  of  the  bill 
as  can  well  be  made,  presenting  the  objects  sought  to  be  attained 
in  the  suit: 

The  bill  states  that  complainant  is  a  stockholder  to  the  amount 
of  $1,500  in  the  Portage  Canal  and  Manufacturing  Company,  which 
was  incorporated  February  7,  1837,  and  he  prosecutes  for  himself 
and  the  other  stockholders  who  are  not  made  defendants.  That 
in  September,  1836,  B.  Crosby,  Peter  Eichar,  E.  C.  Sackett,  and  B. 
W.  Crittenden,  holding  by  contract  in  part,  and  in  part  by  deed, 
about  2,500  acres  of  land  in  Portage  and  Tallmadge  townships, 
part  paid  for  and  part  not,  embracing  a  large  water-fall,  wished 
assistance  to  pay  up  and  make  improvements.  To  obtain  this 
they  issued  what  is  called  an  ^'official  circular,"  representing  the 
great  value  of  said  property  and  its  adaptation  to  manufacturing 
purposes,  and  that  they  had  purchased  it  for  the  purpose  of  cre- 
ating extensive  manufacturing  privileges,  and  proposing  to  convey 
the  whole,  by  an  indisputable  title  to  a  company  to  be  formed  and 
called  the  Portage  Canal  and  Manufacturing  Company  for  the  sum 
of  $500,000,  being  about  the  cost  of  the  land  and  proposed  improve^ 
ments,  and  to  erect  across  the  Cuyahoga  river,  above  the  falls,  a 
suitable  and  sufficient  dam  to  turn  the  water  into  a  race  to  be  con- 
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1  that  point  to  Akron  ;  to  dig  and  comploto  the  raco 
litable  dimensions;  and  lay  oat  100  acres  of  the  land 
village  lots.  By  said  circular  the  stock  of  said  pro- 
ay  was  divided  into  5,000  shares  of  $100  each — 10  per 
1  to  be  paid  to  Joseph  S.  Lake,  their  treasurer,  and 
ions  were  provided.  Said  Crittenden  was  appointed 
iispose  of  the  stock,  and  provided  with  the  necessary 
i  with  various  letters  and  certificates,  went  forth  for 
,  *and  by  June  27,  1837,  there  had  been  sub-  [37& 
shares,  amonnting  to  $350,000.  At  that  date,  an  act 
Lion  having  been  procured,  and  offered  for  their  ac- 
neeting  of  the  stockholders  was  held  at  Akron,  at 
presented  2,041  shares  of  stock,  and  voted  to  accept 
organized  under  it,  appointed  directors,  etc.  At  a 
I  June  28,  1837,  a  code  of  by-laws  was  adopted,  one 
Je  it  the  duty  of  the  directors  to  secure  the  perfect 
[  the  terms  of  said  "circular"  by  said  proprietors, 
)ral  to  manage  all  the  affairs  of  the  company  so  a» 
lote  the  interests  of  the  stockholders  ;  but  they  shall 
rized  to  invest  the  funds  of  the  company  in  any  other 
\g  establishments,  nor  incur  any  other  expenses,  or 
ther  than  is  necessary  to  carry  out  the  plan  of  im- 
set  forth  in  said  circular/'  The  same  day  the  board 
mized  in  due  form,  and  appointed  a  committee  to  ex- 
le  to  the  lands,  and  prepare  the  form  of  an  agreement 
oprietors;  but  the  agreement  was  not  concluded. 
37,  the  board  agreed  to  receive  from  "proprietors" 
of  the  land  held  by  deed,  and  assignments  of  the  con- 
3  balance,  and  to  pay  the  balance  due  for  the  same, 
t  to  the  said  "  proprietors."  The  conveyances  and  as- 
ere  made,  and  the  "proprietors"  charged  with  the 
and  credited  with  the  sum  of  $500,000.  Complainant 
id  a  director  for  both  the  first  and  second  years,  but 
f  the  first  meeting,  when  he  took  special  pains  to  seo 
7  fairly  under  way,  and  with  proper  regulations. 
>ne-half  his  share  to  James  W.  Phillips,  and  the  other 
Crosby;  and  thereafter  Crosby,  Sackett,  Crittenden, 
,  were  known  as  the  "proprietors"  in  all  dealings 
ipany. 

of  the  company  show  about  $15,000  due  the  "  propria 
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etors;"  and,  correcting  mistakes  therein,  the  balance  is  $24,000, 
which  the  proprietors  claim.  Bat  the  officers  of  the  company 
376]  claim  that  it  would  require  about  $28,000  to  *complete  the 
contract  of  said  proprietors.  The  **  proprietors  "  claim  a  lien  on 
the  lands  for  the  balance,  and  Crosby  and  Sackett  are  separately 
prosecuting  suits  in  chancery  to  enforce  it,  and  Crittenden  pro- 
poses to  do  so.  •  James  T.  Horner  ft  Co.,  judgment  creditors  of 
said  Phillips,  are  prosecuting  their  suit  in  chancery  to  enforce  his 
lien  and  claim. 

Of  the  "  college  tract,"  so  called,  being  fifty  acres  of  said  land, 
the  fee  is  in  the  Western  Reserve  College,  which  gave  a  contract 
for  it  to  Fowler  P.  Fenn,  the  equity  of  one  half  of  which  has 
come  to  the  company  without  incumbrance.  The  other  half, 
with  other  lands,  the  fee  of  which  is  in  the  heirs  of  said  Fenn, 
was  contracted  to  said  Sackett,  March  10,  1837.  Said  other  lands 
are  described  as  "all  the  property  1  own,  besides  in-lots  one  and 
two,  in  tract  three  ;*'  and  as  it  is  crobsed  by  the  canal,  it  is  all  im- 
portant to  the  company  and  its  creditors  that  the  title  of  it  should 
be  secured ;  yet  the  officers  and  directors  of  the  company  have 
failed  to  pay  for  the  same,  or  to  settle  with  said  Fenn  the  quan- 
tity embraced  in  said  description,  until  said  Fenn  has  deceased, 
and  his  administrators  are  prosecuting  a  suit  in  chancery  to  de- 
clare said  contract  forfeit,  and  for  authority  to  sell  the  land' for 
the  payment  of  debts,  claiming  the  quantity  of  such  "other 
lands '*  to  be  eighty  acres,  while  the  company  claim  it  to  be  only 
ten  or  twelve,  thus  making  a  difference  in  the  amount  now  due 
of  about  $5,000,  while  the  lands  not  wanted  by  the  company  are 
not  worth  over  $1,000.  If  this  contract  is  canceled,  and  the  land 
taken  from  the  company,  it  will  reduce  the  entire  value  of  its 
estate  more  than  one-half  That,  of  the  contracts  assigned  to  the 
-company,  one  was  made  by  Leicester  King,  who  held  in  trust  for 
himself,  Simon  Perkins,  and  said  Crosby,  which  contract  was  re- 
newed with  the  company  September  14,  1837,  for  $28,167;  and  in 
dividing  the  trust  funds,  as  Crosby  claims,  there  was  set  to  him 
of  said  contract  as  of  October  5, 1837,  $10,000,  and  as  of  November 
1,  1838,  $21,000,  which  sums  were  receipted  as  paid  by  said 
Crosby  on  said  contract,  and  the  land  by  his  direction  conveyed 
^77]  directly  to  the  company.  He  now  claims  a  vendor's  *lien 
on  said  land,  and  prosecutes  his  suit  in  chancery  to  enforce  it, 
and  as  the  same  land  is  embraced  in  the  Palmer  mortgage,  be 
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I  validity.    In  the  Bame  land,  or  parts  thereof,  CharleR 

II  and  twenty-six  othdr  individaals,  named  in  said 
ade  parties  thereto,  claim  interests,  which  ought  to  be 
if  in  the  power  of  a  court  of  chancery  to  protect  them. 

another  part  of  said  lands,  purchased  of  one  Henry 

said  Crittenden  paid  in  April,  1839,  to  the  amount  of 
d  caused  a  deed  to  be  made  to  said  company,  and  ne 
\  a  vendor's  lien  and  prosecutes  his  suit  in  chancery  to 
and  seeks  to  compel  Palmer  (whose  mortgage  covers 
id)  to  look  to  other  land  for  its  satisfaction  ;  also  to  set 
mortgage  to  Payne,  mentioned  below. 
)  organization  of  the  company,  the  **  proprietors"  made 
and  commenced  the  improvements;  but  the  company 
ly  purchased  in  their  contract  made  with  said  Sackett, 
»ted  the  improvements  by  making  the  dam  and  the  canal 
)f  the  hill  at  Akron,  the  point  proposed  for  the  use  of 
)ower  ;  that  said  canal,  although  slightly  out  of  repair, 
11  expense  be  brought  into  use,  so  as  to  make  it  emi- 
Brior  to  any  water  power  in  the  State  of  Ohio  in  value 
;  but,  "  by  reason  of  the  incumbrances  upon  the  land, 
barrassed  condition  of  the  titles,  no  sales  can  be  made 
ties,  nor  any  improvements  made  except  at  great  peril 
10  might  venture  to  make  improvements,  nor  is  it  likely 
ill  be  made  until  a  court  with  power  and  energies  equal 
ssities  of  the  case,  shall  bring  all  parties  interested  in 
\,y  dispose  of  the  property,  in  the  most  advantageous 
btling  and  determining  all  questions  of  liens,  or  titles, 
full  equity  to  all  who  have  rights  in  the  premises." 

canal  was  originally  laid  on  a  level  too  high  to  get  the 
le  river  into  it,  without  overflowing  lands  above  those 
he  company.  That  Cyrus  Prentiss  *owned  the  [37S 
» ;  that  his  water- fall  was  of  little  value,  but  the  company 
i  in  want  of  it,  agreed  to  convey  to  him  for  the  privi- 
ing  the  water  three  and  a  half  feet,  one-half  acre  of  land 

feet  fall,  on  their  canal,  in  five  years  from  Novemb(  r 
d  if  they  failed  to  do  it  in  time,  to  pay  him  eighteen  do) 
nth  as  liquidated  damages,  until  they  gave  him  written^ 
le  abandonment  of  the  work.     That  it  was  a  gross  viohi 
trust  resposed  in  the  officers,  to  give  Prentiss  such  great 

the  company,  in  case  of  their  failure  to  fulfill  with  la 
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five  years.  That  over  $40,000  have  been  expended  in  finishing  the 
canal  adapted  to  that  level,  and  although  the  contract  has  nearly 
'expired,  no  effort  is  made  by  the  officers  of  the  company  to  fnlfill 
it.  Complainant  hopes  Prentiss  will  consent  to  receive  the  land 
and  water  power  ageeed  to  be  conveyed,  although  not  conveyed  in 
time,  and  that  the  court  will  decree  him  such  conveyance,  free  from 
all  liens  thereon.  If  Prentiss  will  not  receive  that,  complainant 
-tL&ks  the  court  to  hold  all  his  attempts  at  extortion  fraudulent  per 
se,  and  to  grant  him  his  equitable  rights' under  said  contract,  and 
nothing  more. 

The  most  valuable  portion  of  said  land,  and  most  suitable  for 
the  location  of  the  town,  is  200  acres,  being  all  that  part  of  tract 
five  lying  east  of  the  Ohio  canal,  which,  in  1839,  was  mortgaged  by 
the  company  to  Smith,  Law,  and  others,  to  secure  debts  due  them. 
In  April,  1841,  in  order  to  induce  the  location  of  the  county -seat 
thereon,  the  company  induced  said  mortgagees  to  release  the 
mortgages,  and  the  same  were  duly  paid,  except  part  of  the  amount 
duo  said  Law;  for  which  balance  amounting  to  $3,509,  he  re- 
covered judgment,  May,  1844 ;  claims  that  his  lien  still  exists  there- 
for on  said  land,  and  to  enforce  it,  prosecutes  his  suit  in  chancery, 
contesting  the  claim  of  John  Harris,  mentioned  below.  William 
Wetmore,  also  a  judgment  creditor  of  said  company,  released  his 
lien  on  said  200  acres  about  the  same  time,  and  for  the  same  pur- 
pose, but  now  prosecutes  his  suit  in  chancery  to  enforce  the  lien 
of  said  judgment  thereon. 

379]  '''In  1840  said  company  agreed  to  sell  of  said  200-aore  tract, 
to  Wm.  6.  A.  Rickey,  one  acre  and  twelve  feet  fall  of  the  Little 
•Cuyahoga,  for  $3,000  in  hand  paid,  and  an  acre  with  twelve  feet 
fall  of  the  Big  Cuyahoga,  for  $12,000  in  stock  of  the  company,  and 
$5,000  in  cash,  payable  when  the  waters  of  said  river  should  be 
brought  into  use  at  that  point,  of  which  contract  Lake  and  Harris 
are  charged  with  notice  at  the  time  of  the  deed  to  them  men- 
tioned below.  Rickey  has  placed  said  contract  in  the  hands  of 
counsel  for  prosecation  in  chancery. 

August  13,  1841,  said  200-acre  tract  being  free  from  legal  lien, 
the  company  conveyed  to  said  Lake  and  Harris,  by  deed  absolute 
on  its  face,  but,  in  fact,  subject  to  a  written  declaration  of  trust 
on  their  part,  that  whereas,  they  and  said  Crittenden,  Crosby, 
Phillips,  Sackett,  Bichar,  and  one  Frederick  Wadsworth,  had 
agreed  to  pay  for  said  company,  to  the  Farmers'  Bank  of  Canton, 
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debts  due  as  follows,  to  wit:  July  22,  1839,  $1,316  ;  July  22,  1840, 
$960;  July  22,  1841,  $960;  July  22,  1842,  $4,160;  July  22,  1843, 
$3,968;  July  22, 1844,  $3,776;  July  22,  1845,  $3,854 ;  and  July  22, 
1846,  $3,392 ;  and  to  the  Bank  of  Wooster,  $2,000,  due  August  2, 
1847;  the  said  Harris  and  Lake  were  to  sell  and  convey  said 
lands  and  town  lots  in  a  prudent  and  judicious  manner,  to  raise 
the  money  aforesaid,  and  so  to  conduct  said  sales  as  not  to  retard 
or  embarrass  the  great  object  of  the  company,  viz.,  the  improve- 
ments aforesaid. 

April  6, 1841,  the  company  conveyed  most  of  the  balance  of 
their  lands,  about  2,000,  acres  to  John  J.  Palmer,  of  New  York,  in 
trust  to  secure  the  payment  of  200  bonds  of  $500  each,  with  in- 
terest at  six  per  cent.,  payable  semi-annually  on  the  first  days  of 
January  and  July.  Said  bonds  were  issued  by  said  company,  and 
secured  by  said  mortgage  for  the  purpose  of  raising  money  by  the 
sale  thereof,  and  were  dated  March  31,  1841,  and  numbered  from 
1  to  200  inclusive,  and  payable  July  1, 1846,  in  New  York  city,  and 
deposited  with  said  Palmer  in  trust,  subject  to  the  directions  of 
the  company.  Said  deed  of  trust  gives  full  power  to  enter,  take 
possession,  and  sell,  in  case  of  default  in  payment  either  of  prin- 
cipal or  ^interest.  On  the  land  embraced  therein,  are  the  [380 
dam,  and  about  three>fourths  of  the  canal  of  the  company,  but  the 
design  and  intention  was  to  use  the  water  power  and  lay  out  the 
town  below,  on  the  200-acre  tract.  The  bill  charges  gross  mis- 
management on  the  part  of  the  ofScers  and  directors  in  thus  dis* 
connecting  the  town  plat  and  proper  place  for  using  the  water, 
from  the  canal  above,  through  which  it  must  be  brought,  and  avers 
that  in  1839  or  1840,  and  in  1841,  George  Wellhouse,  Owen  Brown? 
and  Darius  Lyman,  discreet  men,  etc.,  appraised  said  land,  with 
the  canal  completed,  at  over  $500,000;  and  if  reunited  and  sold 
'<  under  favorable  and  fair  auspices,"  $250,000  might  now  be  re- 
alized, while  if  forced  to  a  sale  separately,  they  can  scarcely  pro- 
duce  $50,000;  that  no  party  interested  can,  with  honest  designs, 
oppose  such  a  reunion,  and  that  the  only  apology  for  the  directors 
in  ever  making  the  separation,  was  a  misplaced  confidence  in  said 
Lake  and  Harris,  that  they  would  "so  conduct  as  not  to  retard  cr 
embarrass  the  great  object  of  said  company/' 

Before  the  deed  to  said  Palmer,  but  after  his  consent  to  accept 
said  trust,  and  about  March  9, 1841,  said  company  by  said  Phillips, 
then  its  general  agent,  in  New  York,  entered  into  a  written  eon- 
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lealy  with  one  Gardner  Colby,  and  agreed  on  the  exe* 
d  deed,  to  cause  to  be  transferred  to  him  forty  of  said 
it  $20,000,  and  to  receive  therefor  $5,000  in  cash,  and 
ice  in  fee  of  lots  seven  and  nine  on  Washington  street, 
ty,  subject  to  a  mortgage  of  $12,000,  the  equity  of  re- 
ng,  in  fact,  worth  but  $2,000,  and  said  agreement  was 
)d  with  by  the  parties  thereto  May  1,  1841.  Thus 
'  realized  only  $7,000  for  the  forty  bonds  (Nos.  1  to 
,  the  remaining  $13,000  being  usury.  In  pursuance 
kgreement  made  with  one  Eldridge  G.  Roberts  before 
1  of  said  deed  of  trust,  said  company.  May  4,  1841, 
Palmer  to  negotiate  in  due  form  to  said  Roberts, 
of  said  bonds,  Nos.  41  to  64  inclusive,  value,  $12,000, 
jceived  *therefor  in  cash  $1,300,  and  the  transfer  of 
r  stocks  fully  paid  up,  to  wit:  50  shares  in  the  New 
oad  and  Turnpike  Company;  62  shares  in  the 
and  Company,  and  200  shares  in  the  Boston  and 
d  and  Mill  Company,  which  stocks  at  their  market 
ivorth  only  $3,735,  making  the  amount  received  for 
inly  $5,035,  and  leaving  the  usury  or  shave  $6,935. 
tant  and  extraordinary  transactions  paved  the  way 
qnent  plunderings  of  the  company  set  out  in  the  bill, 
id  Rogers  can  not  reasonably  complain,  if  they  are 
bear  a  share  of  the  great  loss  sustained  by  the  com- 

creditors  from  the  absorption  of  its  means  and  con- 
ruction  of  its  credit.  Said  contracts  with  Colby  and 
the  transfer  of  said  bonds  were  made  in  New  York, 
0  its  usury  laws,  which  are  substantially  set  out,  and 

that  by  reason  thereof  said  bonds,  Nos.  1  to  64,  and 
trust,  are  void.    Colby  transferred  his  bonds  to  one 

his  partners,  of  New  York,  who  took  with  notice  of 

1,  at  New  York,  said  Phillips,  as  general  agent  for 
r,  caused  to  be  transferred  to  one  Joseph  Livzy  six 
3,  Nos.  65  to  70,  amount  $3,000,  and  thirty  shares  of 
bock  of  said  company,  nominally  $3,000,  and  really 
p-five  or  thirty  per  cent.,  on  account  of  a  debt  duo 
Hik  being,  in  fact,  a  usurious  payment  for  the  for- 
aid  $3,000  debt.  After  this,  said  Palmer  delivered  to 
igent  the  remaining  130  bonds,  one  of  which  was  re- 
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tense  of  raising  money  on  them  for  the  company,  which  bonds 
said  Webster  retained  feloniously,  and  the  same  are  void.  He 
afterward  failed,  and  assigned  them  to  H.  &  E.  Ellsworth,  his  as- 
383]  signees,  and  part  of  *thera  are  now  in  the  hands  of  S.  L. 
Hand,  as  their,  attorney.  Six  other  of  said  fifty  bonds  were  deliv- 
ered to  H.  C.  Adams,  to  pledge  and  raise  money  for  the  company. 
He  returned  one  and  retained  five  fraudulently.  Six  other  of  said 
bonds  were  hypothecated  to  one  Barker,  to  secure  SI, 160,  cash 
borrowed.  These  are  supposed  to  be  in  the  hands  of  said  Adams. 
James  B.  Clark  held  four  of  said  fifty  bonds,  as  security  for  a  bal- 
ance of  $1,065.96,  due  him  in  the  fall  of  1842.  The  remaining 
nine  of  said  fifly  bonds  are  supposed  to  be  those  negotiated  to 
Wadsworth  and  Day,  as  aforesaid.  In  the  fall  of  1841,  said 
Pujne,  as  agent  of  said  company,  intrusted  a  number  of  said 
Palmer  bonds  to  one  Fitch  Shepherd,  who  returned  part,  but 
fraudulently  retained  sixteen  of  them,  which  are  void  in  his  hands. 
The  bill  charges  that  if  any  of  said  sixteen  or  said  fifty  bonds  have 
been  negotiated  it  has  been  in  the  city  of  New  York,  and  upon 
usurious  consideration,  and  therefore  the  assignment  is  void.  The 
remaining  five  of  said  200  bonds  are  supposed  to  be  in  Lake's 
hands— held  by  him  in  the  same  manner  as  those  above  traced  to 
his  hands. 

The  following  is  the  disposition  of  the  200  bonds  as  set  oat  in 
the  bill : 

Specimen  bond  deposited  with  John  J.  Palmer 1 

Negotiated  to  Sackett,  Wadsworth,  and  Day 13 

Usuriously  negotiated  in  the  city  of  New  York 83 

Hypothecated  with  Cowing  &  Richmond,  supposed  in  Lake's 

hands 32 

Hypothecated  with  Mead  &  Rogers,  supposed  in  Lake's  hands.  8 
Not  k&own  how  disposed  of,  but  suppoi^ed  to  be  in  Lake's 

hands 5 

Hypothecated  with  Barker,  and  supposed  to  be  in  the  hands 

of  Adams 6 

Hypothecated  with  James  B*  Clark 4 

Retained  without  authority  by  H.  C.  Adams 5 

Retained  without  authority  by  Pitch  Shepherd 16 

384]  ^Feloniously  taken  by  Eden  S.  Webster 27 

Total 20O 

For  these  bonds  the  company  has  received  only  329,961,  aside 


Digitized  by  VjOOQIC 


DECEMBER  TERM,  1847. 


Merrill  v.  Lake  et  al. 


from  the  advunces  made  Lake  on  those  in  his  handi 
be  $8,000  or  89,000.  In  the  aforesaid  disposition  of  B£ 
oflBcers  of  said  company  were  charged  with  gross  m 
discharging  their  oflScial  trust. 

Palmer  prosecutes  his  suit  to  subject  said  lands  to  s 
that  all  the  bonds  have  been  fairly  negotiated.  In  s 
included  a  small  piece  of  land,  which  had  previous 
tracted  to  Jacob  Allen  and  John  Tooker,  who  have  so 
"Wilson,  James  W.  Wallace,  and  Daniel  Priest. 

Of  the  real  estate  belonging  to  said  company,  tl 
cepted  from  the  Palmer  mortgage  the  "  Forks  proper 
acquisition  of  which  said  Crosby  had  some  con nectioi 
a  lien  thereon  for  about  $3,000,  and  prosecutes  his  suit 
to  enforce  the  same.  The  Hardesty  tract  was  also  c 
it  is  embraced  in  the  Payne  mortgage  mentioned  bel 

The  company  purchased  by  contract  of  Justyn  E 
of  land,  and  in  August,  1846,  Ely  obtained  a  decree 
of  said  land  to  pay  the  amount  then  due,  $30,000  (or 
become  due  also  $5,000  or  $4,000),  and  he  has  bid  in 

$ ,  leaving  a  large  balance  duo  from  the  compai 

willing  to  settle  on  very  favorable  terms,  but  the  mat 
company  neglected  it,  caring  nothing  about  the  amc 
against  the  company,  and  complainant  thinks  that  i 
can  be  brought  into  use,  and  the  object  of  the  com 
out,  be  will  still  make  liberal  deductions  from  his  del 
F  once  belonged  to  said  company,  but  was  sold  unde 
and  that  before  its  sale,  Lake,  as  trustee,  had  the  rent 
to  a  large  amount,  he  ought  to  account. 

Said  company  owned  1,000  or  1,500  acres  of  land  in 
but  little  value,  held  in  trust  for  the  company,  in  *th< 
of  some  of  its  officers,  and  complainant  supposes  of 
he  asks  that  the  person  holding  the  title,  disclose  it, 
for  the  land. 

In  1839,  said  Crittenden,  general  agent  of  said  c 
the  advice  of  the  directors,  entered  into  an  arran< 
Isaac  Schuyler,  to  organize,  and  did  organize,  undei 
New  York,  the  "New  York  Exchange  Bank,"  foui 
upon  the  bonds  and  stock  of  the  company,  as  secur 
Bues,  and  Schuyler  was  made  president,  and  said  Fi 
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should  procure  the  conveyance  of  said  stone  block  property  to 
them,  or  ^aid  Lake  alone.     At  the  time  of  said  contract  with  E. 

D.  Crosby,  said  Payne  promised  that  the  property  should  be  used 
to  aid  in  constructing  the  canal,  and  carefully  concealed  his  and 
Lake's  interest  therein  ;  but  afterward  officially  instructed  said 

E.  D.  Crosby  to  convey  said  land  to  himself  and  said  Lake,  which 
was  done  by  deed  absolute  on  its  face,  but  subject  to  said  mortga/^e 
and  judgment  lien.  The  bill  charges  that  no  written  declaration 
of  trust  was  made,  and  that  it  was  fraudulently  withheld,  that 
said  grantees  might  afterward  give  to  the  transaction  such  char- 
acter as  would  best  suit  their  interest.  The  equities  of  said  Payne 
and  Lake,  in  said  property,  are  denied,  and  it  is  charged  that 
said  Payne  and  Lake,  or  Lake  alone,  have  had  possession  and 
388]  control  of  said  property,  and  ought  to  account  for  the  *renta 
and  profits  to  the  amount  of  85,000,  besides  interest.  That  Lako 
in  1845  neglected  to  pay  the  taxes  on  said  lots  1  and  32,  which 
with  penalty,  etc.,  amount  to  $127.25;  the  tax  of  1846  is  $103.88, 
and  on  the  west  half  of  lot  2,  a  corporation  tax  of  $6.57^,  which 
were  not  paid  when  the  bill  was  filed.  That  Lake  did  not,  as  a  faith- 
ful trustee  ought,  apply  the  rents  to  the  extinguishment  of  said 
judgment  lien,  but  procured  said  Otis  to  buy  in  said  judgment,  with 
said  Lake's  money,  the  same  having  been  levied  on  the  west  half  of 
said  lot  1,  and  said  Otis  to  aid  in  such  fraud,  in  secret  trust  for  said 
Lake,  bid  in  said  land  at  sheriffs  sale,  and  afterward^  in  March, 
1846,  by  direction  of  said  Lake,  secretly  and  fraudulently  to  secure 
it  to  said  Lake,  conveyed  it  to  Otho Klemm,  a  son-in-law  and  partner 
of  said  Lake;  that  said  Klemm  paid  nothing  for  said  land,  or  if  he  did 
it  was  merely  fictitious  to  cover  up  the  fraud ;  that  at  the  time  of  said 
purchase  and  conveyance  by  said  Otis,  the  suit  of  said  E.  D.Crosby 
against  said  company  and  others,  above  mentioned,  was  pendinir* 

Early  in  1842,  said  Payne  having  induced  the  directors  to  give 
him  full  authority,  at  the  company's  office  in  New  York,  or  else- 
where, to  sell  or  pledge  any  of  the  company's  stock,  bonds, 
or  other  property,  and  to  do  anything  he  might  judge  for  the  in- 
terest of  the  company,  repaired  to  New  York,  professedly  to  i*aiso 
money  to  complete  said  canal,  which  was  then  about  half  finished, 
and  had  opportunities  to  have  closed  two  or  three  negotiations 
more  advantageous  to  the  company  than  the  one  actually  closed 
with  John  R  Hudson,  as  stated  below.  That  in  May,  1842,  said 
Payne  and  Lake  met  in  New  York  one  John  T.  Balch,  a  creditor 
326 
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id  previously  failed,  and  with  him  entered 

for  speculating  out  of  the  company,  "  by 
[)f  the  canal."  Lako  and  Payne  being  offi- 
Bre  anxious  to  conceal  their  designs  and 
ing  ir solvent  could  not  act  in  his  own 
3y  selected  one  John   R  Hudson  of  that 

little  means,  and  limited  business  [38*) 
1  whose  name  the  business  should  bo  done, 

out.  It  was  agreed  that  Balch,  in  the 
I  submit  to  the  company  the  proposition 
d,  the  contract  should  be  held  in  the  name 

benefit  of  himself,  said  Payne  and  Lake, 

loss  should  be  shared  by  them  equally ; 

principally  on  the  credit  of  said  Lake, 
ct  the  proposed  store  at  Akron,  and  said 
g  the  goods  and  otherwise.  Said  agree- 
juently  reduced  to  writing  and  signed  by 
made  arrangements  in  New  York  for  tho 
I  credit,  and  returned  home  to  Cleveland, 
suited  Lako  at  Cleveland,  and  then  went 

his  proposition.  He  and  Hudson  wero 
3  of  tho  company,  but  they  believing  from 
I,  that  Hudson  was  a  man  of  considerable 
irty,  received  and  considered  the  proposi- 
ance  as  follows : 
irnish  a  store  rent  free,  for  one  year,  and 

and  a  lot  for  a  dwelling-house. 
5  furnished  through  Mr.  Hudson  for  a  store 
rders  of  the  company  should  be  accepted, 
y  might  be  wanted  for  the  completion  of 
he  amount  of  820,000  or  830,000,  in  tho 

orders  to  be  refunded  by  the  company  in 
ths  from  the  purchase  of  each  now  stock 

70  Mr.  Hudson  a  bonus  of  the  capital  stock 
my,  say  2,000  shares,  for  thus  supplying 
'  said  canal. 

)mpany,  the  shares  of  capital  stock  then 
d  the  stone  building  in  Akron,  *to    [390 
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interest  and  principal  of  1,200  bonds, 
sued,  payable,  with  semi-annual  inter 
York,  with  which  it  was  proposed  to 
$200,000,  "  for  the  purpose  of  dischar 
ing  improvements  on  the  property;* 
be  paid  or  conveyed  to  the  company, 
stood  by  the  terms  of  said  deeds,  "th 
held  answerable  to  said  company  or 
for  any  error  of  judgment  in  the  exec 
hereby  declared,  or  for  moneys  not  act 
what  shall  be  lost  without  his  fault/' 
cumbrances  upon  said  property,  no  p 
no  effort  made  to  sell,  and  none  of  sai 
gotiated. 

That  the  charter  of  said  company  i 
in  the  "Township  of  Portage,"  where 
and' at  all  times  open  to  the  inspectic 
Lake  and  his  associates,  professing  tc 
have  pretended  to  control  all  the  real 
leasing,  receiving  rents,  selling  timb 
fraudulently  avoiding  said  provision 
other  stockholders  are  unable  to  ascertj 
393]  That  said  *property,  if  proper! 
rent  of  from  $3,000  to  $5,000  per  ann 
Lake  ought  to  account,  notwithstandi 
deed,  because  the  same  was  purposelj 
for  the  purpose  of  enabling  irresponsi 
property  for  the  benefit  of  said  cons] 
Lake  is  a  trustee,  in  his  own  wrong,  si 

That  by  the  means  furnished  under  i 
canal  was  nearly  or  quite  completed, 
have  been  transferred  to  said  Lake,  wl 
toward  said  canal  between  $40,000  and 
and  other  advances  the  company  is  ind 
$70,000.  This  amount  is  questioned,  t 
the  actual  amount  may  be  ascertained, 
allowance,  the  balance  be  charged  to 
below. 

That  in  September,  1842,  the  oorapan 
said  2,000  shares  of  stock,  in  amount  % 
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8  of  said  HndBO 
^ne,  in  April,  18 
the  contract  ha 
1  benefit  of  it,  8 
ike  125  Bhares  tli 
3ares,  amount  i4 
t  83,000.  That 
ludulently ;    by 

0  managed  said 
nged  the  whole  p 
Bof  will  not  restc 
(en  in,  '*  had  sai 
ithout  fraud;"  i 
Id  as  subscriber 
Bd  to  pay  up  the 
it  of  the  balanc< 

)f  the  Hudson  < 
said  200- acre  tr 
lected  it;  that  li 

1  sale  sufficient  tc 
but  little  atten 

i  dollars*  worth 
ed  said  Balch,  ii 
i  of  four  to  six  fe( 
Ich  says,  a  vorbc 
)wledge  or  conse 
trustee.  In  Ai 
id  company,  said 
m,  Phillips,  Bid 
the  sale  of  said  [ 
nyer  of  said  bill. 
1  the  decree,  an 
e  company  did  i 
cting  officers  of 
and  by  reason  tl 
)  entered,  finding 
aid  bank  debts, 
t  paid,  and  ordci 
d.      The  object 
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oraittoJ  $90;  S 
remitted  $303.^ 
litted  8871.17; 
nith  &  Co.,  89 
'd,  82,230.65 ;  ( 
,  1844,  850 ;  sai 
.98,  which  is  th 
ry,  by  said  La\ 
also,  at  Noveml 

the  collection 
5ry,  seeking  to  i 
ry  to  pay  his  c 
niol  Terril,  851 
;  James  P.  Bal 

0.  Crosby,  82' 
Sackett,  83,796 
!rittenden,  Sack 
•e  parties  defen< 
846,  Constant  I 
jrupt  law,  roco 
.66,  which  wag 
Ich  for  the  bone 
signed  to  said  ] 
was  declared  v 
gs.  The  drafts 
but  should  be 
igments  and  d€ 
nant;  and  thei 
the  various  ere 
at  if  permitted 
%ny  and  satisfy; 

B46  remain  nnj 
or  taxes,  and  t1 
.  misapplication 
"  That  each  su 
bis  individual 
ount  of  the  Bt04 
)porty  of  the  c< 
re  seeks  by  bis 
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pany  property,  and  then  to  pursue 
legal  construction  of  said  charter  is  r 
to  include  those  who  have  fully  paid 
most  important  to  said  complainant, 
like  condition,  "that  all  debts  of  the 
cei twined,  and  none  but  real  debts 
cost  likely  to  arise  from  a  multiplic 
that  the  property  of  the  company 
advantage,  and  in  the  meantime  the 
from  sacrificing  the  interests  of  th< 
effects  to  their  own  use ;  the  propert 
in  honest  and  competent  hands;  and 
end  of  doing  full  justice  to  all  the  pa 
of  the  matter." 

All  the  aforesaid  suits  ia.  chance 
judgments  rendered  in  Summit  cc 
when  otherwise  stated  above. 

All  the  complainants  in  said  cbai 
in  said  judgments,  and  all  the  afo 
agents  of  the  company,  and  all  ott 
having  had  any  transactions  with  th 
are  made  parties  defendant  (in  numl 

The  bill  calls  for  answers  under 
final  hearing,  said  Lake,  and  all  othe 
of  said  company,  be  strictly  enjoine 
meddling  with  the  property  of  said 
appointed  with  power  to  collect,  paj 
property,  etc.,  and  that  all  the  aforesai 
ing  suits,  judgments,  or  demands  agai 
898]  enjoined  from  ^proceeding  fui 
permitted  by  this  court;  and  all  su 
quired  to  appear  as  parties  to  this  si 
legal  or  equitable,  under  this  bill, 
appointed  to  take  testimony,  examin< 
of  indebtedness,  accounts,  trusts,  ai 
bill,  and  for  the  following  relief  < 
amount  due  on  said  Fonn  contract 
provided  for,  and  the  property  con^ 
the  proposed  water-fall  and  land  *be 
be  in  turn  required  to  convey  to  the 
334 
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>mpany;  that  said  2( 
th  tho  other  lands  o 
it  into  market  in  the 
bo  applied  to  the 
ascertained   by  the 
if  such  sale  should  no 
court  will  settle  all 
iie  avails  of  such  sale 
re  either  directly  or  i 
le   company  be   reqi 
tnefit  of  said  compar 
olders  of  unpaid  sto< 
est;  and  that  the  c< 
Qey  or  other  effects 
equitable  and  just; 

f^ed  for,  November  ll 
ast  3,  1847. 
the  defendants  answc 
le,  was   not  considoi 
te  case  was  heard  nj 

ainant: 

r  a  stockholder  in  ai 
in  equity,  in  case  of 
tion,  to  require  a  leg 
)riation  of  its  effects, 
ined  in  Taylor  r.  M 
it  would  be  work  of 
t  the  bill  in  this  case 
e  company,  and  their 
e  argued. 

irustee  for  the  indivic 
^ho  act  for  a  corporat 
corporation,  is  sustui 
ities  there  cited,  by  tl 

ration  constitute  a  t 
)t  lien,  for  the  paym 
sr  creditors  are  satif 
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B.  Lane  Bubmittod  an  argumont  on  the  same  side,  bnt  no  copy 
of  it  came  into  the  possession  of  the  reporter. 

HiTCHcx)CK,  Wilson  &  Wade,  Otis  &  Wolcott,  R.  P.  Spauldinq, 
and  John  Harris,  for  the  defendants,  sabmitted  the  following 
propositions: 

I.  The  court  of  common  pleas,  having  concurrent  jurisdiction 
with  this  court,  in  all  the  suits  named  in  the  bill  as  ^now  [401 
pending  there,  the  parties  complainant,  who  have  elected  that 
tribunal,  are  entitled  to  litigate  their  rights  there,  and  this  court 
can  only  take  jurisdiction  of  thom  by  appeal. 

II.  Proceedings  in  a  court  of  chancery  having  jurisdiction  of 
the  subject  matter  and  of  the  parties,  can  not  be  restrained  by 
injunction.  Much  less  can  the  proceedings  of  such  court,  having 
concurrent  jurisdiction,  be  so  restrained. 

III.  Complainant  is  a  stockholder,  and  as  such  is  bound  by  the 
acts  of  the  officers  of  the  company,  so  far  as  third  persons  are 
concerned.  No  breach  of  trust,  or  fraud  on  the  part  of  its  officers,  v  ** 
can  authorize  him  to  interfere  with  bona  fide  creditors  in  the  pur-  ^': 
Bait  of  their  legitimate  remedies,  either  in  chancery  or  at  law,  for 
the  collection  of  their  debts.  The  officers  and  directors  of  the 
company  may  be  liable  individually,  or  collectively,  at  the  suit  of 
the  corporation,  or  of  its  stockholders,  but  the  remedy  is  to  be 
parsued  against  them  alone,  and  not  against  the  property  pledged 
to  others,  or  against  persons  not  members  of  the  corporation. 
The  disputes  of  the  corporators  must  be  settled  among  them- 
selves, without  involving  other  parties.  The  relation  of  trustee  -rj 
and  cestui  que  trusty  as  between  the  officers  and  stockholders,  has 
no  existence  as  between  either  and  third  persons,  nor  as  between 
the  company  and  third  persons,  but  exists  only  as  between  the 
corporators  themselves. 

lY.  The  complainant,  and  those  for  whom  he  prosecutes,  are 
themselves,  either  by  their  neglect  of  official  duty,  by  their  ac- 
quiescence, or  by  their  positive  act,  so  far  in  fault  that  they  are 
not  entitled  to  the  aid  of  a  court  in  chancery.  He  prosecutes,  as 
is  avowed,  for  himself,  Crosby,  Crittenden,  Phillips,  and  the  Phil- 
adelphia creditors. 

Y.  Passing  by  these  objections,  the  bill  makes  no  case  as  against 
aaid  suitors  in  chancery  and  several  other  parties  defendant. 

1.  As  to  the  Palmer  mortgage.  In  that  case  the  necessary  par- 
ties are  or  can  be  made,  so  that  any  question  arising  can  be  there 
VOL.  XVI— 22  831 
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fully  and  fairly  litigated.  If  the  officers  of  the 
402]  to  defend  the  suit,  they  are  individuallj 
breach  of  trust;  or  stockholders  (if  they  have  ai 
let  in  to  defend.  The  usury  set  up  is  especiall; 
fense.  As  an  independent  ground  of  relief,  it  c 
by  the  company,  or  its  stockholders,  withou 
amount  conceded  to  be  due. 

2.  As  to  the  Harris  suit.  In  that  case,  a  cr( 
and  a  deoree  had,  and  under  that  decree  the  lai 
Crosby  and  Crittenden  filed  a  bill  of  review,  on 
the  decree  below  was  affirmed,  and  they  appeal 
Now,  there  is  no  power  in  a  new  and  separate  s 
reverse  that  decree  for  error.  If  reversed,  it 
down  for  hearing. 

3.  The  administrators  of  Fenn  can  not  be  deli 
because  they  are  pursuing  a  clearly  equitable  ri^ 
amount  due  them  from  the  company,  on  a  land 
close  the  contract.  No  supposed  or  real  disadvai 
pany,  from  its  agreement,  can  authorize  a  stockl 
with  it. 

4.  Cyrus  Prentiss  is  not  bound  to  wait  the  re 
but  has  a  clear,  equitable,  and  legal  right,  whici 
to  enforce  against  the  company,  without  any  "i 
from  any  of  its  stockholders. 

5.  The  same  is  true  of  the  claim  of  O.  A.  Kick 
others  mentioned  in  the  bill. 

6.  As  to  the  suits  of  Crosby,  Crittenden,  etc., 
cause  for  delaying  them  ;  and,  although  they  ma; 
tory  course,  the  parties  defendant  in  those  sui 
right  to  demand  their  speedy  and  final  decision  i 
they  are  now  pending. 

VI.  The  bill  is  multifarious,  and  improperly  a1 
distinct  and  independent  matters,  between  diffe; 
parties. 

VII.  The  bill  shows  the  corporation  insolve 
complainant  has  no  interest  in  the  subject  matte 
cept  on  the  supposition  that  he  is  liable  individu 
403]  of  the  company;  ana  no  such  liability  if 
charter  against  stockholders  who  have  paid  theii 

VIII.  The  case,  as  made  by  the  pleadings  an< 
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no  equity  in  favor  of  the  complainant,  inasmuch  as  it  is  manifest 
that  the  suit  is  prosecuted  by  Crosby,  Phillips,  and  Crittenden 
(themselves  parties  to  most  if  not  all  of  the  frauds  complained  of), 
for  the  purpose  of  still  further  embarrassing  the  officers  and  cred- 
itors of  the  company  in  closing  its  affairs;  and  the  result  of  sus- 
taining the  suit  must  necessarily  be  almost  endless  delay  and  the 
entire  loss  of  the  fund,  which  ought  to  be  appropriated  to  the  pay- 
mont  of  the  debts  of  the  company. 

In  support  of  these  propositions  they  referred  the  court  to  the 
following  authorities : 

Constitution  of  Ohio,  art.  3,  sees.  2,  3 ;  Swan's  Stat.  222,  698;  1 
Mad.  Ch.  128 ;  11  Ohio,  273 ;  16  Mass.  167  ;  1  Sponce,  675 ;  4  Ed w. 
635;  5  Ohio,  162;  1  Story's  Eq.  PI.  221;  1  Bar.  Ch.  Prac.  40; 
10  Ohio,  466;  4  Ves.  Jr.  438,  n. ;  1  Story's  Eq.  606,  n.;  Swan's 
Stat.  28,  29;  1  Mad.  Ch.  100,  104;  9  Wheat.  632;  Eden  on  Inj.  11 ; 
Jeremy  on  Eq.  Jurisd.  307;  2  Story's  Eq.  155;  Mitf.  Eq.  PI.  127; 
Bearme's  Eq.  Pi.  69;  3  Atk.  603;  Ambl.  613;  1  Cox,  342;  2  Paige, 
26;  1  Barb.  Ch.  63;  1  Sch.  &  Lof.  262;  2  P.  Wms.  161;  1  Ves. 
16;  1  Alk.  491;  3  Johns.  Ch.  68;  7  Ohio,  492;  8  Ohio,  219; 
lb.  248;  1  Story's  Eq.  328;  Cases  Tern.  Talb.  217;  1  Ves.  211; 
4  Ves.  Jr.  638 ;  8  Ves.  Jr.  620 ;  18  Ves  Jr.  469 ;  1  Sch.  &  Lef  296  ; 
4  Johns.  Ch.  619;  Cases  Temp.  Talb.  318  ;  1  Keen,  714;  2  Story's 
£q.  148,  182  ;  12  Ves.  472 ;  Cooper's  Eq.  PI.  182 ;  Mitf.  Eq.  PI. 
181;  18  Ves.  80;  11  Ohio,  417;  6  Johns.  Ch.  141;  1  Story's  Eq.  300. 

Sbad,  J.  This  case  comes  before  the  court  upon  motion  to  dis* 
Bolve  the  injunction,  and  on  demurrer  to  the  bill. 

The  bill  seeks  to  embrace  in  one  suit  the  entire  affairs  of  the 
Portage  Canal  and  Manufacturing  Company,  and  unite  ^in  [404 
a  single  litigation,  not  only  every  question  which  can  arise  among 
the  stockholders  themselves,  but  the  settlement  of  every  question, 
both  in  law  and  equity,  which  may  exist  between  the  company 
and  third  persons,  and  to  accomplish  this  end,  not  only  to  exclude 
the  jurisdiction  of  every  other  court,  but  to  withdraw  matters 
already  pending  in  courts  of  competent  jurisdiction.  When  we 
look  into  the  history  of  this  company  and  discover  the  multi- 
plicity of  questions,  in  law  and  equity,  to  which  its  conduct  and 
and  those  connected  with  it  have  given  rise,  between  themselves 
and  third  persons,  running  almost  .the  entire  range  of  Ic^al  and 
equitable  remedy,  embracing  trusts,  frauds,  conspiracies,  usury, 
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ble  liens,  embezzlements,  contracts  of  every  character,  debts 
ry  description,  judgments  at  law,  decrees  in  chancery,  bills 
iew,  actions  of  law,  and  bills  in  chancery  pending,  we  feel 
he  court  which  could  wrap  up  the  whole  in  one  suit,  and 
have  power  and  energies  equal  to  the  necessities  of  such  a 
hould  at  least  have  most  ample  powers. 
3ther  this  court,  having  a  regard  to  the  well-known  prin- 
of  equity  proceedings  and  jurisdiction,  and  confining  itself 
exercise  of  its  powers,  without  encroaching  upon  courts  of 
power  and  jurisdiction  over  the  subject  matter,  can  entor- 
lis  bill,  is  the  question  for  determination, 
chief  ground  for  dissolving  the  injunction  is,  that  it  restrains 
:ion  of  a  court  of  equal  and  concurrent  jurisdiction.  It  is  true 
a  injunction^  to  restrain  proceedings  in  chancery  is  a  novelty 
ity  practice,  but  whether  a  case  might  not  arise  which  would 
I  the  exercise  of  the  restraining  power  in  this  mode,  which 
Inland  is  of  frequent  exercise  in  a  different  form,  not  suited 
organization  of  our  courts,  it  is  not  necessary  for  us  to 
Wo  shall  confine  ourselves  to  the  inquiry,  whether  a 
of  equal  jurisdiction  can  enjoin  the  proceeeings  of  another 
of  equal  jurisdiction.  This,  I  presume,  would  not  be 
d.  But  so  far  as  the  injunction  proceeds  in  this  case, 
♦it  extends  to  matters  over  which  the  court  of  common 
las  precisely  the  same  jurisdiction  as  the  Supreme  Court. 
Supreme  Court  could  enjoin  the  proceedings  of  the  court 
imon  pleas,  the  common  pleas  could  equally  enjoin  the  pro- 
gs of  the  Supreme  Court;  and  if  the  Supreme  Court  can 
be  cases  pending  in  the  common  pleas  and  draw  them  to  its 
iirisdiction,  we  see  no  reason  why  the  common  pleas  could 
ith  equal  propriety,  enjoin  the  proceedings  in  this  court, 
ike  possession  of  this  very  case.  The  rule  is,  where  there 
arts  of  equal  and  concurrent  jurisdiction,  that  the  court  pos- 
the  case  in  which  jurisdiction  first  attaches.  But  it  is  said 
lis  court  does  not,  by  its  injunction,  act  upon  the  court,  but 
irties;  but  this,  in  effect,  is  the  same  thing.  If  this  court 
join  the  suitors  in  the  court  of  common  pleas,  and  compel 
,0  litigate  a  matter  pending  in  the  court  of  common  pleas  in 
lurt,  it  is  the  same  thing  in  cfi^ect  as  restraining  the  courts 
ample  of  this  sort  is  to  bo  found  in  the  books.  The  cases 
o  support  this  proposition  from  England  are  cases  of  couris 
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of  limited  aud  inferior  jurisdiction  and  foreign  courts.  ] 
said  that  there  is  a  necessity  for  this ;  no  snch  necessit 
The  court  of  common  pleas  has  as  ample  power  to  do  jm 
twecn  the  parties  as  this  court.  But  it  is  said  all  these 
should  be  tried  in  one  suit  in  order  that  justice  may  I 
We  know  of  no  principle  by  which  parties  having  disti 
separate  rights  shall  be  compelled  to  litigate  them  in  < 
Indeed,  they  would  not  be  permitted  so  to  litigate  upon  ( 
and  familiar  principles.  But  it  is  said  if  these  suits  \ 
mittud  to  go  on  and  be  carried  into  execution,  that  it  ti 
sion  ruinous  loss  to  the  company.  This  is  to  be  much  r< 
and  probably  will  be  to  some  extent  the  result;  but  if  sue 
case,  we  know  of  no  principle  upon  which  we  can  restraic 
itor  from  collecting  his  debt,  and  compel  him  to  abide  a  li 
which  may  continue  for  years,  involving  a  settlement  of 
tiro  affairs  of  the  company. 

♦But  the  question  now  arises,  will  the  court  entertain  tt 
bill  for  final  relief? 

Want  of  jurisdiction  may  be  met  by  plea,  but  it  is  good 
of  demurrer  if  it  appears  upon  the  face  of  the  bill.  Juri 
having  attached  to  certain  matters  embraced  in  the  bil 
court  of  common  pleas,  having  equal  and  concurrent  jurit 
this  court  has  no  jurisdiction  over  the  same  subject  matte 
appears  upon  the  face  of  the  bill,  and  is,  therefore,  good 
of  demurrer.  But  there  is  another  ground  of  demurrer- 
is  multifarious.     This  is  not  denied. 

The  bill  is  crowded  with  distinct  and  independent  mat 

But  it  is  sought  to  avoid  these  objections,  and  sustain 
upon  the  ground  that  it  is  a  convenient  and  proper  mode 
np  the  affairs  of  the  company,  and  necessary  to  prevent 
loss — that  the  officers  and  agents  of  the  company  have  beei 
of  nvismanagement  and  fraud  in  the  creation  of  some  of  t 
and  obligations  upon  which  suits  are  prosecuted.  But  ur 
injunction  is  continued,  the  necessi  ty  for  the  bill  upon  i 
l^ronnds  ceases;  for  the  only  reason  of  uniting  all  these  i 
ill  one  suit  is  to  prevent  a  sacrifice  of  the  property  b}: 
parcels.  But  tha  bare  fact  that  a  person  may  have  a  grc 
ber  of  creditors  will  not  authorize  the  debtor  to  compel 
litigate  their  claims  in  one  suit,  lest  they  may  obtain  ju< 
and  decrees,  and  seize  upon  his  property  in  parcels,  whi 
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occasion  loss.  It  is  a  fundamental  right  that  a  person  having  a 
distinct  claim  may  prosocote  it  in  a  distinct  suit,  and  will  not  be 
compelled  to  litigate  with  others.  Multiplicity  of  suits  against  the 
same  person,  by  others  having  distinct  and  separate  rights,  is 
no  ground  for  equitable  interference  to  compel  a  consolidation. 
The  frauds  and  delinquencies  of  the  officers  and  agents  of  the 
corporation,  and  the  fact  that  they  refuse  to  make  defense  to 
suits,  will  not  support  this  bill.  If  it  be  claimed  that  the  officers 
of  the  corporation  have  combined  with  complainants  to  have  a 
407]  *decree,  and  refuse  to  make  a  defense,  in  order  that  the 
property  of  the  corporation  may  be  sacrificed,  it  will  not  author- 
ize this  court  to  sustain  a  bill  on  the  part  of  a  stockholder,  to  call 
the  same  matter  pending  in  a  court  of  equal  jurisdiction,  in  ques- 
tion in  this  court.  If  the  proper  officers  refuse  or  neglect  in 
such  case  to  make  a  defense,  the  stockholder,  by  cross-bill  or 
petition,  should  make  himself  a  party,  and  obtain  leave  to  de- 
fend. The  only  ground  upon  which  this  bill  can  be  placed  is 
that  of  convenience,  to  save  costs,  to  prevent  a  sacrifice  of  cor- 
porate property,  and  a  loss  to  creditors.  Neither  one,  nor  all  of 
these  grounds,  are  sufficient  to  authorize  this  court  to  entertain  a 
multifarious  bill,  and  interfere  with  the  jurisdiction  of  a  court  of 
equal  and  concurrent  jurisdiction.  So  far  as  the  latter  is  con- 
cerned, we  do  not  possess  the  power ;  and  as  to  the  former,  there 
is  no  principle  upon  which  we  could  compel  a  person  having  a 
distinct  right  to  prosecute  his  debtor  with  others,  simply  be- 
cause there  happened  to  be  a  great  number  of  creditors,  except  lo 
the  case  of  a  creditor's  bill,  where  it  is  sought  to  reach  a  common 
fund,  to  satisfy  claims  which  have  been  previously  established,  and 
where  one  suit  can  accomplish  the  same  end  with  equal  benefit  to 
all.  But  in  this  bill  the  righs  are  separate,  distinct,  unascertained, 
and  conflicting ;  and  this  is  not  an  effort  to  bring  an  equitable 
fund  within  the  reach  of  creditors,  which  constitutes  the  unity  of 
a  creditor's  bill.  There  is  no  principle  upon  which  it  can  bo  sus- 
tained. 

That  chancery  could  aiford  the  relief  sought,  would  hardly  have 
been  expected,  had  not  the  interests  involved  been  very  large. 
That  there  has  been  fraud  and  mismanagement  on  the  part  of  tbo 
agents  and  officers  of  the  corporation,  may  be  readily  conceived; 
and  that  some  of  its  members  may  be  seeking  to  plunder  its  as- 
sets, is  not  perhaps  beyond  belief;  and  that  the  corporation  is  ia 
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Riich  condition  that  it  must  sustain  great  sacrifice;  and  that 
creditors  and  stockholders  may  be  subjected  to  loss,  may  be  true. 
Bat  this  case,  although  much  to  bo  regretted,  is  of  common  ex- 
ample in  the  mismanagement  and  insolvency  of  large  concerns, 
J^and  does  not  famish  sufficient  reason  to  this  court  to  give  [408 
a  remedy  in  violation  of  well-settled  chancery  principles,  and  to 
attempt  to  execate  a  controlling  power  over  other  courts  of  equal 
and  concurrent  jurisdiction,  which  it  does  not  possess. 

Injanction  dissolved,  demurrer  sustained,  and  bill  dismissed. 

BiROHARD,  G.  J.,  dissented 


Cablton  Barto  v.  Eleazer  Abbe. 

A  service  of  summonB  in  forcible  entry  and  detainer,  on  the  6th  day  of  a 

month,  returnable  on  tbe  9tb,  is  a  good  service. 
Where  tbe  complaint  states  that  the '' defendant  dotb  unlawfully  and  forcibly, 

and  with  a  strong  hand  detain,"  etc.,  it  is  sufficient  to  give  the  justice 

jurisdiction. 
In  cases  in  forcible  entry  and  detainer,  the  justice  is  not  authorized  to  sign 

and  enter  upon  his  docket  a  bill  of  exceptions ;  and,  if  he  does,  it  will 

not  be  regarded  by  the  higher  court  on  error. 
The  action  of  fprcible  detainer  lies  in  favor  of  a  purchaser  at  sherlfTs  sale, 

made  under  a  decree  in  chancery. 
The  action  will  lie  after  the  confirmation  of  sale,  although  the  sheriff  has  not 

executed  the  deed. 

This  is  a  writ  of  error,  directed  to  the  Supreme  Court  of  Lorain 
county. 

The  object  of  this  writ  is  to  reverse  the  judgment  of  the  Su- 
preme Court  of  Lorain  county,  affirming  the  judgment  of  the 
court  of  common  pleas,  which  latter  court  had  affirmed  the  judg- 
ment of  a  justice  of  the  peace. 

The  action  before  the  justice  was  forcible  detainer,  brought  by 
Abbe  against  Barto.  /The  record  in  the  case  is  very  voluminous, 
bat  as  a  sufficient  statement  of  facts  appears  in  the  opinion  of  the 
court  to  show  clearly  the  points  decided,  it  is  not  inserted  here. 

*H.  D.  Clark,  for  plaintiff  in  error.  [409 

Beuben  Wood,  for  defendant  in  error. 
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BiRCHARD,  C.  J.  This  is  a  writ  of  error  to  tho  Supremo  Goort 
sitting  in  Lorain  county.  The  cause  assigned  for  error  is,  that 
Iho  court  affirmed  the  judgment  of  the  court  of  common  pleas.  To 
determine  whether  this  was  error,  it  is  necessary  to  refer  to  the 
common  pleas  record,  by  which  we  find  that  the  original  suit  was 
an  action  of  forcible  entry  and  detainer  commenced  before  a  jus- 
tice of  the  peace,  and  after  judgment  removed  into  the  court  of 
common  pleas,  by  certiorari,  where  the  magistrate's  judgment  was 
affirmed.  Beginning  with  the  bistor}^  of  the  suit,  the  first  process 
was  a  summons  duly  served  on  July  6,  1847,  and  the  9th  day  of 
the  same  month,  was  appointed  for  the  trial. 

On  the  appearance  day  the  plaintiff  in  error,  who  was  defend- 
ant below,  moved  to  quash  the  writ,  because  there  was  not  three 
days'  notice.  This  motion  was  overruled,  and  hence  the  question 
is  a  second  time  presented  for  our  decision.  It  is  a  rule  well  set- 
tled that  in  counting  the  days,  the  day  of  service  is  one  day.  The 
6th,  7th,  and  8th  make  then  the  three  days  which  the  law  re- 
quired, exclusive  of  the  9th,  or  day  appointed  for  trial. 

It  was  also  objected  that  the  summons  and  complaint  were 
insufficient,  and  these  objections  were  overruled. 

The  ground  of  objection  to  the  complaint  and  writ  were  that 
they  did  not  state  that  Barto  held  over  his  term,  or  that  he  occu- 
pied without  color  of  title,  or  that  Abbe  was  a  purchaser  on  exe- 
cution, etc.  These  objections  were  made  under  the  assumption 
that  the  complaint  in  this  form  of  action  should  set  forth  and  de- 
scribe facts  that  would  show  the  justice  of  the  peace  had  juris- 
diction. 

The  statute  gives  the  form  of  the  writ  which  was  followed  in 
this  case.  The  complaint  follows  also  the  words  of  the  statute. 
410]  Swan's  Stat.  417.  This  has  always  been  held  Sufficient. 
The  proceedings  of  magistrates  are  required  to  be  treated  with 
great  liberality.  It  would  be  more  than  could  be  reasonably  asked 
under  ordinary  circumstances,  to  insist  that  these  convenient  and 
useful  tribunals  should  pay  the  same  regard  to  technicality,  that 
might  be  proper  in  the  courts  of  record  j  yet  in  the  latter  tho  form 
of  this  complaint  would  be  sufficient.  It  alleges  that  <'  the  said  C. 
Barto  doth  unlawfully  and  forcibly  and  with  a  strong  hand  detain 
from  the  possession  of,"  etc.,  the  land  therein  described.  If  the 
plaintiff  in  detainer  had  a  cause  of  action  that  could  be  substan- 
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;hi8  form  was  safficient;  an( 
him  (or  a  failure  in  proof. 

enumerated,  from  the  thir 
ssentod  upon  a  bill  of  exc< 
h1  of  the  magistrate's  proce 
or  authorized  a  justice  of  t1 
unscript  a  bill  of  exceptions, 
docket  at  the  instance  of  oi 
which  the  law  does  not  aut 
loticed ;  and  in  this  court  hi 
evidence  upon  which  erro 
t  it  was  supposed  that  som 
of  justices  of  the  peace  to  si^ 
»igned  causes  of  error  were 
we  are  not  now  able  to  di 
,  and  none  has  been  referro( 
p  jury  trials  before  justices 
1  13  of  which  act  gives  the 
lake  them  part  of  the  reco 
I  under  the  provisions  of  tb 
is  not  one  of  them. 

to  this  conclusion,  it  is  mi 
,  for  no  error  is  shown  to  h 
Still  as  several  questions  we 
osented,  and  have  been  *ar 
n  the  circuit,  it  may  be  sal 
>uld  unanimously  affirm  the 
e  points  predicated  upon  t 
as.  We  do  not  doubt  that  \ 
f  on  a  decree  in  chancery  dii 
been  confirmed  by  the  coui 
)e  had  in  this  form  of  actior 
jsued  on  a  judgment  at  law. 
[forced  the  same  as  judgmen 
i  is  necessary  in  forcible  de 
)  and  a  confirmation  thereof 
rords  of  the  statute  are  "  pr 
1  cases  in  sales  on  execution 
lined  by  the  proper  court,  a 
legal."    By  this  statute  the 
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qaired  to  delay  proceedings  to  obtain  pos 
has  executed  bis  deed.  His  rigbt  to  Ibo 
the  deed  is  from  a  sheriff,  is  from  the  day  c 
the  deed  would  take  effect  on  that  day.  Il 
legislature  to  confer  the  power  of  acquiring 
speedy  possession,  and  we  think  they  inten 
that  power  in  this  act.  The  want  of  a  sea] 
no  cause  of  error,  because  the  deed  was  no 
Again,  the  objection  was  not  pointed  out 
as  the  bill  shows,  objected  generally  to  t! 
record,  and  all  the  proceedings  under  it.  1 
tice.  They  should  have  named  the  specifi< 
it  out  to  the  magistrate.  And  if  they  coi 
such  objection  that  was  valid,  a  justice  of 
treat  the  unenumorated  objections  as  waiva 


412]      *SiDNEY  Sea  t;.  Jeremiah  Caepent 

When  the  facts  are  found  in  a  decree,  it  will  not  b( 

because  the  court  may  have  misjudged  as  to 

upon  the  particular  matter  in  issue. 
Where  an  agent  is  unfaithful  to  the  trust,  and  ah 

in  him  hy  his  principal ;  where  he  misconduct 

his  agency,  he  may  be  deprived  of  commisiic 

This  is  a  bill  of  review,  reserved  in  Seneca  county. 

The  bill  was  filed  in  the  court  of  common  pleas  of  Seneca 
county,  and  being  dismissed  in  that  court  an  appeal  was  taken  to 
the  Supreme  Court.  The  record  is  of  great  length,  setting  forth 
the  entire  pleading  in  the  original  case,  the  evidence,  the  decree 
sought  to  be  reviewed,  the  opinion  of  the  presiding  judge  pro- 
nouncing the  decree,  together  with  the  errors  assigned.  To  give 
a  full  abstract  of  those  papers  would  be  useless.  All  that  is 
necessary  to  be  known  can  be  found  in  the  opinion  of  the  court. 

Wood  &  Sea,  for  complainant. 

EwiNQ,  Stem  &  Hall,  for  defendants. 
346 


Digitized  by  VjOOQIC 


DECEMBER  TERM,  1847. 

Sea  V.  Carpenter  et  al. 

[n  a  case  so  un necessarily  ' 
for  consideration,  it  will  be 
y  compass,  to  give  such  a  sta 
understood.  The  original  bi 
le  the  following :  A  man  by 
since,  resided  in  the  State 
arried  with  Rebecca  (afler\ 
be  had  two  children,  Arvilla 
and  settled  in  Kentucky,  wh< 
In  Kentucky  he  intermarr 
ho  had  several  children.  Son 
ided,  his  wife  Rebecca  inter e 

bsequently  intermarried  wi 

,  Moses  Olds  died,  leaving  ft 
)  of  whom,  Hiram  Curtis,  an< 
y  after  their  father,  Moses 
e  by  will,  giving  one-half  to 
8d  before  the  testator.  Ui 
7ero  raised  as  to  the  validit 

devised  to  Elizabeth  desoei 
fore  the  testator, 
s  Olds  leit  to  his  daughter, 
hich  was  received  by  her  in 
1  Carpenter  consulted  with  t 
>on  this  business.      Sea,  in  c 

to  Kentucky  and  procured 
jrod  into  an  arrangement  w 
he  undertook  to  go  to  Kent 
Ua  and  her  mother  Rebecci 
Olds  and  Horace  Olds,  the  bi 
claiming  a  dower  interest  i 
}  heir. 

,  Sea  went  to  Kentucky  an( 
villa  and  Rebecca,  in  all  the 
of  which  Moses  Olds  and  1: 
which  he  received  securities 

one  year,  with  interest,  an 
On  his  return  he  procure 
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husband,  and  Rebecca  and  her  husbam 
deed,  to  certain  grantees  in  Kentucky, 
eral  estates,  and  executed  to  Arvilla  and 
414]  for  8300,  *payable  in  eighteen  ir 
same  to  them  in  full  of  all  their  claims  \ 

Such  are  some  of  the  charges  in  the 
further  insist  that,  relying  confidently 
duccd  to  execute  certain  deeds  and  olh« 
not  knowing  exactly  their  contents,  but 
that  it  was  necessary  to  be  done.  They 
from  them  the  amount  by  him  received 
insisted  that  ho  received  but  $600.  Thi 
posed  in  him  they  were  induced  to  agre 
what  he  should  recover  from  said  estate, 
to  allow  them  anything  over  and  above  1 
ther  charge  that  in  the  compromise  ir 
their  interests  to  a  greater  amount  than 

Among  other  things,  it  is  prayed  that 
creed  to  pay  the  complainants  such  a 
equitably  due  to  them. 

To  this  bill  Sea  filed  an  answer.  C 
necessary  to  state  that  he  admits  that  he 
this  business,  but  not  upon  the  terms  sta 
the  agreement  was,  that  Jeremiah  and 
quitclaim  from  Caleb  and  Rebecca  Carpc 
the  interest  of  said  Rebecca  in  the  estate 
Jeremiah  and  Arvilla  Carpenter  should 
the  interest  of  said  Arvilla  in  said  estu 
they  were  to  give  him  a  power  of  attorr 
of  the  interest  to  be  derived  from  Caleb 
for  the  use  of  the  said  Jeremiah.  That 
torney  were  executed  accordingly.  He  s 
the  best  compromise  he  could,  upon  whicl 
notes  to  the  amount  set  forth  in  the  bil 
oompromiso  ho  was  to  procure  release  de 
which  deeds  were  executed.  Ho  states  tl 
416]  Kentucky  he  dij^closed  all  *the 
Arvilla,  and  that  they  agreed  to  receive 
which  he  gave  his  note.  In  making  the 
Rebecca  was  abandoned,  and  all  that  y 
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'Villa,  which  interest  had  been  ti 
it  feel  himseir  nnder  any  obli^al 
ilia  anything,  but  agreed  to  gm 
e  the  note  the  complainants  ga 
dnm,  explaining  the  whole  settlen 
:hibit.     Denies  that  he  was  to  re 

Y  an  amendatory  bill  was  filed  c 
md  memorandum  of  settlement,  i 
complainants.  This  amended  bil 
vas  taken,  and  at  the  October  ton 

1846,  the  following  decree  was  on 
ame  the  parties  by  their  solicitor 
heard  upon  bills,  answers,  exhibil 
on  whereof  and  the  court  being  f« 
nd  the  equity  of  the  case  to  be  v 
the  said  deed  of  conveyance  from 
ispondent,  Sidney  Sea,  bearing  da 
memorandum  of  settlement  signed 
ring  date  October  28,  1844,  were 
>d  from  the  said  complainants  bj 
t-mentioncd  deed  and  memorand 
ed,  adjudged,  and  decreed  by  the  c 

court  further  order,  adjudge,  an( 
attorney  from  the  said  complainan 
nent  between  the  parties  relating 
ieceased,  be  and  the  same  are  herel 
ler  find  that  the  said  Sidney  Sea  s< 
ainants  in  the  several  *estates  of  M 

Olds,  and  Sophronia  Olds,  decec 
im  of  $3,754,  which  sum  includinj 
18,  1844,  until  the  present  time,  1 
juity  belongs  to  the  said  complain 
Jjudged,  and  decreed  by  the  court, 
>  the  said  complainants  the  said 
f  this  suit,  taxed  at  S49.35,  one  di 
ind  in  default  thereof  that  oxecn 
law.  And  it  is  further  ordered,  i 
>urt,  that  all  other  equities  in  fav< 
le  premises  be  and  the  same  are 
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reserved  to  said  complainants,  excepting  that  as  to  said  note  of 
$300,  execQted  by  said  Sidney  Sea  to  said  complainants  as  afore* 
said,  tlie  same  be  placed  apon  the  files  of  this  coartto  be  canceled, 
which  is  done  accordingly." 

The  errors  complained  of  are  substantially  as  follows: 

1.  That  the  court  erroneously  found  the  equity  of  the  case  with 
the  complainant. 

2.  That  the  court  erroneously  found  that  the  deed  from  the 
complainant  to  Sea,  dated  September  4,  1844,  was  fraudulently 
procured  by  Sea. 

3.  That  the  court  erroneously  found  that  the  memorandum  of 
settlement,  bearing  date  October  28,  1844,  was  fraudulently  pro- 
cured by  Sea. 

4.  That  the  court  erroneously  ordered  and  decreed,  that  the  said 
deed  and  memorandum  of  settlement  be  held  null  and  void. 

5.  That  the  court  erroneously  found  that  the  said  Sea  sold  the 
interest  of  the  complainants  in  the  estates  of  Moses,  Hiram  Curtis, 
and  Sophronia  Olds. 

6.  That  the  court  erroneously  found  that  Sea  bad  received  for 
the  complainants  S3J54. 

f;  417]    7.  That  said  court  erroneously  found  that  said  Sea  had  *iii 

':  his  hands  94,200.48,  which  in  equity  belonged  to  the  complainants. 

^  8.  That  said  court  erroneously  ordered  and  decreed  against  said 

Sea,  that  he  pay  to  the  complainants  said  sum  of  94,200.48,  and 
t  949.35  costs  of  suit. 

9.  The  decree  is  against  equity. 

10.  It  is  contrary  to  law. 

11.  That  the  court  erroneously  refused  to  continue  the  case. 

It  will  be  seen  that  most  of  the  errors  assigned  have  referenco 
,;  .  to  the  finding  of  the  court.    It  has  been  repeatedly  decided  by 

\  this  court,  that  where  the  facts  are  found  in  a  decree,  we  will  not 

reverse  that  decree,  because  the  court  may  have  misjudged  as  to 
the  weight  of  the  evidence  upon  the  particular  matter  in  issue. 
From  the  slight  examination  which  we  have  made  of  the  evidence 
in  this  case,  however,  wo  are  not  prepared  to  say  that  thero  was 
any  mistake  in  the  finding  of  the  court. 

The  fourth  error  assigned  is,  that  the  court  decreed  that  a 
certain  deed  and  memorandum  of  settlement  should  be  held  null 
f   ,  and  void. 

There  certainly  can  be  no  error  in  this,  if  the  fact  be  as  found 
350 
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hat  this  deed  and  raeraorandam  were  fraudulently 

the  Carpenters  by  the  complainant.    Such  being 

>W8,  of  course,  that  they  must  be  declared  null  and 

5rror  assigned  is,  that  the  court  decreed  that  certain 
mplainant's  hands,  belonging   to  the   Carpenters, 

I  over  to  them.  This,  too,  follows  as  a  necessary 
om  the  finding  of  the  court. 

ficulty  we  have  had  in  the  case  arises  from  the  fact, 
ion  is  made  in  the  decree  for  a  compensation  to  the 
>r  his  expenses  and  services  in  the  transaction  of 
It  is  alleged  in  the  original  bill,  and  we  have  no 
tct,  although  it  is  most  positively  denied  in  the  an- 
was  to  have  one-half  of  what  he  should  recover, 
cumstances,  he  onght  not  to  have  received  [418 
,  we  should  have  been  better  satisfied  if  some  com- 
28onable  compensation,  had  been  allowed  him.  But 
ow  is,  whether  there  is,  in  fact,  anything  erroneous 

it  that  although  the  original  agreement  was  to  re- 
he  at  an  early  period  so  managed  the  business  as 
ecure  to  himself  the  whole.  The  pretense  set  up 
is,  that  he  was  to  tave  the  share  of  Arvilla,  for 
bo  collect  for  the  use  of  her  husband  the  share  of 
this  was  to  be  brought  about  by  this  kind  of  man- 
miah  and  Arvilla  were  first  to  procure  to  them- 
e  from  Rebecca  of  her  interest,  and  were  then  to 
wn  interest  to  Sea.  A  deed  to  this  effect  was  by 
,  which  was  found  by  the  court  to  be  fraudulent. 
3uveri ng  does  not  look  right.  Then,  again,  when 
se   is    made,  the    interest  of  Rebecca  is  entirely 

II  that  is  received,  is  received  for  the  interest  of 
at  interest  has  been  previously  vested  in  Sea.  A 
rould  never  thus  have  transacted  business.  Besides 
mplainant,  from  the  time  of  this  compromise,  has 
s  property  in  his  own  hands,  denying  the  right  of 
>  any  part  of  it.  Such  being  the  circumstances,  the 
ion  pleas  applied  to  him  the  rule,  applicable  to 
I  unfaithful  to  their  trust,  who  abuse  the  confidence 
1,  who  misconduct  themselves  in  the  course  of  their 
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ulo,  that  in  such  cases  tho  agent  shall  receive  no 
compensation  ;  and  we  are  not  prepared  to  say  there 
in  this, 
er  is  sustained ,  and  the  bill  dismissed  with  costs. 

J.  J.,  dissented,  holding  that  the  court  of  common 
not  allowing  Sea  some  compensation  for  his  services. 


Sample  t?.  The  Administrator  of  Phebb  Ross. 

in  not  be  issued  by  the  court  of  common  pleas  to  restrain  an 

'  the  Supreme  Court,  upon  a  decree  for  alimony. 

by  application  to  the  Supreme  Court,  on  the  return  of  eze- 

II  in  chancery,  reserved  in  the  county  of  Butler, 
e  substantially  these: 

obtained  a  divorce  from  her  husband,  Daniel  Boss, 
le  Court  in  Butler  county,  in  1832,  The  court  grant- 
e  reserved  to  her  the  payment  of  8100  in  30  days, 

semi-annually  during  the  joint  lives  of  the  said 
iniol,  and  gave  a  lien  for  the  several  installments, 
n  tract  of  land  belonging  to  said  Daniel,  situated 
[ity.  Before  applying  for  the  divorce,  said  Phebe 
i  one  John  W.  Milliken  as  her  solicitor,  to  prosecute 
3,  and  executed  a  written  agreement  to  pay  him  one- 
amount  to  be  recovered  as  alimony.  Soon  after  the 
implainant  purchased  this  tract  of  land  of  Daniel 
^aid  Milliken  his  right  and  interest  in  the  contract 
J  reserved   by  the  decree.     Complainant  afterward 

and  executed  a  deed  to  the  purchaser,  with  a  cove- 
tnty  therein.  He  regularly  paid  the  three-fourths 
nual  installments,  and  retained  the  one- fourth.  This 
to  do  from  1832,  the  time  of  rendering  the  divorce, 
t  time  before  the  filing  of  this  bill  in  1845,  when 
ok  out  an  execution  upon  the  decree.  In  this  exe- 
rk  of  the  Supreme  Court,  by  her  direction,  embraced 
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all  the  parts  of  the  several  installments  retainec 
interest  *upon  each,  down  to  the  time  of  issuir 
amounting  altogether  to  somewhat  more  than  i 
tion  was  levied  upon  the  land  charged  as  afore 
To  enjoin  the  said  Phebe  from  proceeding  to  i 
that  execution,  the  present  bill  was  filed  in  the  c 
an  injunction  allowed  to  restrain  further  proce 
was  taken  into  the  Supreme  Court  of  said  coun 
was  reserved  for  hearing  in  bank. 

L.  D.  Campbell  and  Henry  Stanbery,  att< 
complainant,  cited  the  following  authorities : 

15  Mass.  30 ;  Story  on  Cont.  45  ;  2  Kent's  Con 
and  notes;  1  Pet.  105;  6  Pick.  39;  4  Met.  478;  1 

V.  Chase,  for  respondent,  submitted  the  folh 

1  Story'*  Eq.  657, 658 ;  1  Mad.  Ch.  127 ;  2  Story'i 
Prom.  Notes,  203 ;  Walker's  Int.  227,  363,  394 ;  ] 
Com.  235,  236 ;  15  Mass.  30 ;  6  Pick.  89 ;  1  Story' 
notes. 

Avery,  J.  Questions  like  these  have  been 
case:  How  far  are  a  married  woman's  contri 
her?  What  is  the  effect  of  her  repeated  recog 
tract  after  becoming  a /erne  sole,  and  of  her  acce 
cessive  payments  as  they  fell  due  according  to 
agreement?  The  question,  besides,  has  been  p 
a  valid  contract  aside  from  the  alleged  incapa 
woman  to  contract.  In  support  of  the  case  ma( 
claimed  that  nothing  is  due  upon  the  decree,  or 
the  execution  has  been  irregularly  issued,  aft( 
many  years,  at  least  for  the  old  installments. 

These  questions,  and  any  others  looking  tow 
from  the  effects  of  this  execution,  will  probably 
a  future  occasion.  They  may  all  be  heard  and 
county  by  the  Supreme  Court,  whose  process,  it 
improperly  used.  The  court  can  see  in  the  cat 
of  serious  injury,  from  what  is  alleged  to  be  ai 
cess,  as  to  justify  an  injunction  from  the  court 
The  action  of  the  Supreme  Court  upon  this  exec 
indispensable,  before  it  can  work  any  very  serioi 
return  of  that  execution  the  whole  subject  will  b< 
VOL.  XVI — 23 
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of  the  Saprecae  Ooart,  and  they  can  farnish  to  the  parties  all  proper 
relief. 

Since,  then,  ample  remedy  may  be  had,  upon  a  motion  to  set 
taside  the  execntion  in  that  conrt,  or  by  some  other  form  of  appli- 
cation ;  and  as  at  the  time  of  filing  this  bill,  there  was  no  sach 
evil  existing  or  threatened,  as  to  call  for  the  injunction,  it  will,  for 
4hat  cause,  be  dissolved,  and  the  bill  dismissed. 


Jacob  L.  Watnb  v.  Steamboat  General  Pike. 

In  bills  of  lading,  where  the  terms  used  have,  by  usage,  acquired  a  particular 
signification,  the  parties  will  be  presumed  to  have  used  them  in  that . 
sense. 

Sat  usage  will  not  be  permitted  to  control  the  terms  used,  uuIobb  it  is  estab- 
lished by  clear  and  satisfactory  proof. 

This  is  a  writ  of  error  directed  to  the  superior  court  of  Oin- 
-cinnati. 

The  action  below  was  assumpsit,  brought  by  the  plaintiff  in 
error,  against  the  defendant,  upon  two  bills  of  lading,  the  same  in 
form,  one  of  which  is  as  follows : 

"  Shipped,  in  good  order  and  well  conditioned,  by  B.  Mitchell 
Jk  Co.,  for  account  of  J.  L.  Wayne,  on  board  the  good  steamboat 
General  Pike,  whereof  is  master,  for  the  present  voyage,  Capt. 
423]  Boss,  now  lying  at  the  port  of  Cincinnati,  and  ^bouod  for 
Memphis,  the  following  articles  marked  and  numbered  as  belowr 
which  are  to  be  delivered  without  delay,  in  like  good  order,  i^t 
the  port  of  Memphis  (the  unavoidable  dangers  of  the  river  only 
•excepted),  unto  J.  W.  Hayne,  or  to  his  or  their  assigns;  he  or 
they  to  pay  freight  for  the  said  goods,  at  the  rate  of  thirty-four 
-dollars  for  lot. 

"In  witness  whereof,  the  owner,  master,  or  clerk  of  the  said  boat 
hath  affirmed  to  three  bills  of  lading,  all  of  this  tenor  and  date, 
one  of  which  being  accomplished,  the  others  to  stand  void. 

''Dated  at  Cincinnati,  November  5, 1844." 

The  bill  of  lading,  below  the  list  of  articles  shipped,  was  signed 
'''J.  W.  Strader,  clerk.*'    The  breach  alleged  was,  that  the  goods 
^ere  not  delivered  to  the  consignee. 
354 
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1  OD  the  trial,  that  the 
consignee,  Hayne,  but  ^ 
;  Co.,  at  the  Memphis 
n  of  Hayne. 
aving  rested,  the  defen 
idenqe  to  show  by  pare 
3d   usage    and   custom 
d  on  steamboats  at  C 
elivered  to  consignees  8 

sufficient  delivery  if 
haw  &  Co.,  at  their  wh 
any  direct  notice,  by  t 
such  goods ;  to  the  rec< 
Eige  or  custom,  the  plai 
ity  of  the  boat  as  fixec 

objection   was    ovem 

lony  was  closed,  the  ph 
that  if  the  defendant  h 
br  steamboats  to  delive 
;  their  wharf-boat,  *wit 
,  if  at  Memphis  this  cue 
Lor  affect  his  right  to  n 
i  charge  in  terms  as  as 
ly,  that  if,  by  the  usage 
ige  at  that  port,  as  co 
ished  usage  of  trade,  o 
certain  ports  to  the  po 
asked  by  the  plaintiff 
of  the  trade  in  questio 
>f  Memphis,  without  n 
rery  to  the  consignee,  tt 
n  and  established  nsa 
1  refusal  to  charge  as 

g  found  a  verdict  for  tl 
trial,  assigning  for  cau 
90,  that  under  the  law  i 
warrant  the  verdict,  tl 
e  or  custom  sought  to 
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fendant.  The  court  overruled  the  motion,  and  rendered  judgmc 
upon  the  verdict. 

It  is  alleged  here,  that  the  court  erred  in  admitting  testimo 
to  establish  the  supposed  usage,  and  in  refusing  to  grant  a  n< 
trial. 

There  were  other  points  made  during  the  progress  of  the  tri 
as  to  the  competency  of  testimony,  and  as  to  the  charge  of  t 
court,  but  they  are  all  involved  in  the  foregoing. 

The  testimony  to  establish  and  to  disprove  the  alleged  custc 
or  usage,  is  incorporated  in  the  bill  of  exceptions,  but  it  is  b 
necessary  that  it  should  be  inserted  here,  to  a  full  understandii 
of  the  case. 

Fox  &  Lincoln,  for  plaintiff  in  error,  contended : 

1.  That  a  bill  of  lading  is  a  special  contract,  and  can  not 
altered  or  varied  by  parol  testimony,  of  usage,  custom,  or  oth( 
wise. 

434r]  *2.  That  this  contract  imposes  a  duty  on  the  carrier  to  c 
liver  the  goods  personally,  at  the  usual  landing-place  of  boats  v 
iting  the  port  of  delivery,  if  the  consignee  is  to  be  found,  or  I 
giving  him  notice  that  the  goods  are  ready  for  delivery. 

3.  If  the  consignee  can  not  be  found  or  is  absent,  it  is  the  du 
of  the  carrier  to* deposit  the  goods  with  some  safe  person,  to 
delivered  to  the  consignee,  or  to  be  kept  for  him. 

4.  That  usage  or  custom  can  not  dispense  with  the  necessity  ( 
delivery,  or  of  notice  of  the  arrival,  and  a  notification  to  the  co 
signee,  that  the  goods  are  at  the  wharf  for  him,  and  therefore  tl 
evidence  to  prove  such  usage  was  improperly  admitted. 

5.  If  the  evidence  was  admissible  it  did  not  establish  a  usag 
therefore  a  new  trial  ought  to  be  granted. 

In  support  of  these  propositions  they  submitted  the  foUowii 
authorities : 

Babcock  r.  May  et  al.,  5  Ohio,  346;  Ostrand  t?.  Brown,  15  John 
39 ;  Story  on  Bail.  358,  543 ;  2  Kent's  Com.  604 ;  2  Greenl.  Ev.,  s€ 
250;  2  Wash.  C.  C.  24;  14  Pick.  144;  1  Greenl.  Bv.,  sec.  292; 
Mot.  363;  1  Phil,  on  Ins.  48,  483;  2  Johns.  335;  2  Penn.  240; 
Burr.  1222;  2  Marsh  on  Ins.  707;  10  Mass.  26;  21  Pick.  108;  I 
483;  8  Serg.  &  Ba.  533;  17  Wend.  311;  Smith  on  Merc.  La\ 
170;  Story  on  Bail.  347;  3  Campb.  414;  14  Bast,  475;  4  Terr 
581 ;  5  Term,  387  ;  2  Bsp.  693 ;  Abbott  on  Shipping,  247 ;  19  Weni 
235;  21  Wend.  355;  2  Hill,  623;  8  Taunt.  144;  4  Campb.  40; 
356 


Digitized  by  VjOOQIC 


BMBBR  TERM,  1847. 

V,  Steamboat  General  Pike. 

N^.P.C.  177;  2Campb. 
Barn.  &  Aid.  53;  2Bi 
.  &  Aid.  21 ;  1  Daor  on 

defendant  in  error. 
3  defendant  came  to  th 
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ument  itself,  without  r 

*  lading,  where  some  of 
tracted  for,  have,  by  tl 
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•contract  according  to 
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delivery  to  A.  B,  Shi 
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y  that  the  court  erred 
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ir  that  error  did  not  ir 


Digitized  by  VjOOQIC 


426,427  SUPREME  COURT  OF  OHIO. 

Wayno  v.  Steftmboat  Qonoral  Piko. 

426]  saming  that  ^thero  was  nothing  crronooas  in  the  decif^ioD 
on  all  the  points  rnled  in  the  adm?98ion  and  rejecting  of  testi- 
mony, and  also  in  the  inatraction  given  to  the  jary,  we  have  come 
to  the  conclusion,  with  entire  unanimity,  that  the  superior  court 
did  err  in  refusing  to  grant  a  new  trial. 

The  usage  attempted  to  be  established  by  proof  was,  to  say  the 
least,  of  a  very  extraordinary  character — one  that  might  in  prac- 
tice become  very  injurious  to  the  interests  of  shipjpers,  consignees^ 
and  owners  ,*  and  its  supremacy  should  not  be  allowed  to  be  estab- 
lished without  clear  and  satisfactory  proof  of  its  actual  existence, 
and  of  the  general  acquiescence  therein  by  the  public.  If  it  ia 
convenient  to  owners  of  steamboats  and  consignors  to  land  goods 
at  wharf-boats  without  notice  to  the  consignee,  and  they  can  not 
conduct  their  business  without  being  allowed  this  privilege,  it  ia 
not  difSlcult  to  provide,  in  their  bills  of  lading,  a  form  to  meet  the 
case. 

Now  what  did  the  proof  show?  Not  that  any  such  usage  a» 
that  contended  for  was  understood  generally  at  either  Memphis  or 
Cincinnati,  nor  that  it  had  been  universally  the  custom.  Several 
merchants  of  Cincinnati  engaged  in  shipping  goods  to  Memphis 
had  never  heard  of  such  a  usage.  They  state  that  when  they 
consign  goods,  they  consign  them  to  the  person  to  whom  they  be- 
long, unless  specially  directed  to  have  them  left  at  the  wharf- 
boat  of  Shaw  &  Co.  The  other  merchants,  who  spoke  of  havin|^ 
known  that  such  a  practice  prevailed  among  captains  of  transient 
steamboats,  speak  of  Shaw  &  Co.  refusing  to  receive  goods  of 
boats  that  would  not  make  their  bills  good,  and  that  they  were 
not  authorized  to  open  bills  of  lading  or  letters,  except  for  certain 
persons  residing  at  Memphis.  Several  persons,  also  residing  at 
Memphis,  say  there  is  no  such  usage  known,  although  steamboats 
generally  deposit  at  the  wharf-boat  and  pass  on.  Indeed,  without 
going  minutely  through  the  great  mass  of  testimony,  it  is  suf- 
ficient for  us  to  say,  in  general  terms,  that  the  most  that  could 
be  made  of  the  evidence,  and  all  that  it  established,  was,  that 
427]  Steamboats  have  been  for  several  years  in  the  practice  of 
landing  goods  at  places  upon  the  river  where  wharf- boats  are  sta^ 
tioned,  with  the  keepers  of  the  wharf-boat,  and  intrusting  them 
with  the  duty  of  the  delivery  to  the  consignee,  and  then  passing 
on  without  further  care  than  to  secure  their  freight;  and  that 
where  the  goods  have  eventually  come  to  the  proper  hands,  and 
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i\.  V,  Brown's  Lessi 

)ne  has  made  an 
hich  is  to  ooQlrc 
^f  the  law  of  the 
an  not  terminal 
rta  oqght  to  aid 
the  benefit  of  c 
goods  thus,  the 
i  that  they  are 
n  coming  to  th( 

happen,  they  cii 
or  of  tho  wharf- 
Loboat  answeral: 

boats  can  declir 
by  their  bills  of 

no  other  place. 
*actice  of  doing, 
und  that  the  o\ 
isproved  the  d< 
mt  reversed. 


lERT    P.    MlTOHI 

n's  Lessee. 

r  a  corner  and  \m 
3ontro1ing  call,  and 

A.,  in  a  patent,  is  t 

at  the  date  of  the  i 

tMequently  surveyi; 

ight  to  reverse  t 
me  coanty. 
^closed  in  the  bi 
of  the  court. 
[BERT,  attorney-j 

int  in  error. 
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BiRCHARD,  C.  J.  This  18  a  writ  of  error  to  reverse  ft  judgment 
of  the  court  of  commou  pleas  of  Greene  county.  The  action  was 
ejectment,  and  judgment  was  rendered  in  favor  of  the  plaintiff. 
A  motion  for  now  trial  was  made,  which  being  overruled,  a  bill 
of  exceptions  was  taken,  presenting  all  the  proof  offered  in  evi- 
dence upon  the  trial.  Three  errors  are  assigned  which  may  bo 
considorod  as  one.  Did  the  court  err  in  overruling  the  motioa 
for  a  new  trial?  The  plaintiff  claimed  under  a  patent  of  tha 
United  States,  bearing  date  February  6,  1797,  issued  on  a  warrant 
for  the  military  services  of  Major-General  Horatio  Oates,  for  2,500 
acres  of  land,  situate  between  the  Little  Miami  and  Scioto  rivers, 
**  as  by  survey  bearing  date  March  8,  1793."  The  description  of 
this  survey  is  such,  and  the  boundaries  are  so  well  ascertained 
that  no  difficulty  arises  upon  any  part  of  it,  except  the  last  or 
429]  closing  line,  *which,  starting  from  the  fourth  corner  called 
for  in  the  patent,  reads  thus,  "thence  south  forty-five  degrees 
^ast,  820  poles,  passing  Mc Adams'  corner ,  at  2B7  poles,  and  with  his 
line  crossing  a  large  branch  of  C»sar*s  creek,  to  the  beginning." 

This  line,  if  run  directly  from  the  fourth  call  to  the  place  of 
beginning,  would  pass  some  28  poles  from  McAdaros'  corner,  and 
would  leave  a  vacancy  of  28  rods  in  width,  opposite  McAdams' 
corner,  and  terminating  at  points' at  each  end  of  the  line.  This 
tract  is  the  subject  matter  of  controversy.  For  this  the  plaintiffs 
hold  title  under  a  patent,  issued  to  Galloway,  if  the  land  is  not 
embraced  in  the  Gates'  survey. 

The  whole  difficulty  turns  upon  the  point  whether  the  boundary 
of  the  Gates'  patent  is  identical  with  McAdams'  line,  and  whether 
the  call  for  his  corner  is  a  controlling  call  of  the  patent.  By 
reference  to  the  patent  and  entry  of  McAdams,  we  find  that  bis 
^ntry  is  older  and  his  survey  junior  to  the  Gates'  survey.  The 
entry  reads,  "  beginning  at  said  McAdams'  north  corner  of  his 
entry,  Ko.  1,995,  thence  south  45  degrees  east  633J  poles,  thence 
north  45  degrees  east,  at  right  angles  for  quantity,  1,333}  acres." 
The  survey  of  this  entry  was  made  April  10,  1793,  one  month 
later  than  the  survey  of  Gates,  and  is  described  as  beginning  at  two 
elms,  an  ash  and  white  oak  tree,  east  corner  to  the  survey,  thence 
north  45  degrees  east  400  poles,  crossing  a  branch  at  350  poles,  to 
two  black  oaks  and  a  dog- wood.  From  the  other  evidence  dis* 
closed  by  the  bill  of  exceptions,  it  appears  that  the  disputed  line 
was  an  open  line  at  the  date  of  Gates'  survey,  and  was  never  run 
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06,  by  direction  of  Col.  Elzy,  t 
in  a  direct  line  from  the  fourtl 
orner ;  thus  departing  from  1 
•oughout  this  course.  This  li 
,  while  he  owned  the  land.  It 
)  McAdams'  entry,  the  surveyor 
ce,  and.  that  the  corner  fixed  b^ 
8  patent,  and  now  ascertained 
ant  from  the  right  line  run  I 
)rs,  was  then  a  mere  ideal  cor 
ural  nor  artificial  objects  to  defi 
that  had  the  survey  of  McAda 
try,  there  could  have  existed  i 
jys.  But  by  some  means,  the 
le  corner  called  for  by  the  enti 
3t  varying  from  a  rectangle,  a 
atent  of  Galloway,  under  whic 
ell  appropriate. 
Aidams  merged  his  entry,  anc 
lis  corner  and  line  so  as  to  co 
ites,  extended  between  his  fii 
and  recognized  by  Elzy,  yet  no 
3  that  his  title  can  not  cover  i 
i  if  the  G-ates'  patent  can  be  mt 
y  reason  of  his  call  for  his  co 
vers  ground  not  embraced  by 
hey  originally  existed,  but  in  c< 
r  done  by  McAdams'  surveyor, 
hat  would  work  such  a  result, 
by  supposing  McAdams  to  h 
d  to  have  encroached  upon  and 
es.  Would  he  be  bound  to  s 
location  and  suffer  his  boundf 
30  that  McAdams*  line  had  nov 
iiat  Gates'  lino  was  subject  to 
mded  in  March,  1793,  and  ths 
lit  discovery  of  a  call  having 
necessarily  follows,  then,  that 
b  had  no  existence  at  the  time 
we  been  rejected,  and  should  i 
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Dw  in  dispute 
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B  made,  unde 
)  held  and  pos 
nion,  estop  h 
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bus  defeat  a 
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le  motion  for 
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*apon  a  quantity  of  wheat,  the  property  in  controversy 
the  property  of  Hatchinson  &  Co.  The  plaintiff  clai 
belonged  to  him.  It  was  submitted  to  the  court  upon  i 
upon  an  agreed  statement  of  facts,  which  follows,  and  wi 
for  decision  here. 

"This  case  is  submitted  to  the  court  upon  the  follow 
proved  and  admitted,  to  wit:  The  property  which  was 
October  20,  1842,  consisted  of  9,000  bushels  of  wh 
$5,400,  which  had,  on  October  19,  1842,  been  levied  u] 
defendant  (he  then  being  sheriff  of  said  county  of  Guya 
was  held  by  him  on  an  execution  in  favor  of  H.  B.  &  Ik 
man  against  A.  S.  &.  S.  B.  Hutchinson  and  Elijah  Bin 
composed  the  firm  heretofore  existing  of  Hutchinson,  1 
Co.,  but  which  was  dissolved  in  1839,  on  which  execi 
was  due,  August  23, 1847,  the  sum  of  $3,018.92,  the  retui 
said  defendant  on  said  execution  of  his  said  levy  being 
*  Cleveland,  November  1,  1842.  In  obedience  to  the 
of  this  writ,  I  did,  on  October  19,  1842,  levy  on  9,000 
wheat,  which  was  replevied  out  of  my  hands  by  the 
the  suit  of  Dwight  Johnson,  and  no  money  made.' 

''The  wheat  in  question  was  purchased  under  th 
hereto  attached,  marked  *  A,'  and  was  in  the  possession 
inson  &  Co.,  at  their  said  Cleveland  City  Mills,  undei 
tract,  at  the  time  of  said  levy.  The  funds  employed  ii 
chase  of  wheat  under  said  contract,  were  provided  by  s 
iff  Johnson,  and  deposited  with  M.  T.  Williams  &  Do 
them  paid  over  to  the  said  Hutchinson  &  Co.,  and  the 
of  the  said  Johnson,  as  they  became  necessary,  and  wil 
furnished  the  wheat  in  question  was  purchased,  pai 
Hutchinson  &  Co.,  and  part  by  the  agent  of  said  Johns 
vided  in  said  contract.  At  the  date  of  said  levy  said  pi 
advanced  about  $45,000,  and  had  received  by  sales  < 
Cleveland  and  Buffalo,  about  $18,000,  but  what  amount 
any,  had  been  sold  in  New  York,  or  what  quantity  of 
flour  wAs  on  hand,  did  not  appear.  The  firms  of  Hut 
Co.,  and  of  William  Chard  &  Co.,  were  the  same,  and 
posed  of  S.  B.  &  A.  S.  Hutchinson  and  Wm.  Chard^  the  1 
ing  an  interest  of  one-fourth  part  in  the  same.  Sai 
Hutchinson  &  Co.,  and  of  Wm.  Chard  &  Co.,  so  compose 
said,  existed  previous  to  and  during  all  the  time  embra( 
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ct.  At  the  date  of  said  contra 
laintiff  $10,000,  and  owe  d  to  o 
edness  continued  unpaid  at  the 
!*  the  levy  said  firm  of  Hatch! nson 
)ver  they  received  money  or  wh< 
)d  the  same  to  said  plaintiff,  a 
deposited  for  his  use,  as  provid 
ole  time  embraced  in  the  contrac 
e  whole  loss  by  means  of  said  a< 
).  This  suit  was  commenced  bj 
of  the  said  S.  R.  Hutchinson,  a< 
ven  the  next  day  after  the  levy 
;  the  date  of  said  contract,  of 
utod  the  principal  assets  of  sai 
not  exceed  from  $2,000  to  $3,00 
s  required  by  said  contract,  anc 
$re  in  no  better  situation  as 
ce  of  said  contract.  After  said 
burned  it  to  Hutchinson  &  Co.,  i 
nee  of  said  contract." 
agreement  mentioned  in  the  p 
Hows : 

is  contract,  made  and  entered  ii 
Dwight  Johnson,  of  New  Torkj 
Cleveland,  Ohio,  witnesseth : 
♦That  Dwight  Johnson  hereby 
ock  the  Cleveland  City  Mills,  1 
'om  the  date  hereof^  until  the  1( 
Q  said  Hutchinson  &  Co.,  in  cor 
hnson,  shall  purchase  the  whea 
I  parties. 

e  said  wheat  so  furnished  to  be 
at  the  Cleveland  City  Mills,  and 
ind,  and  at  Bufifalo  by  Wm.  Chai 
t  Johnson,  New  York,  as  said  Hi 
•  their  interest. 

Q  proceeds  of  said  flour  to  be  pai 
»f  said  Johnson  at  Cleveland ;  I 
re  to  be  deposited  with  H.  R.  S< 
?..  Williams  &  Dow,  and  when  ( 
64 
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and  shall  be  a  payment  oi 
atchinson  &  Go.  agree  thai 
i  shall  be  brought  into  the 
the  purpose  of  applying  o 

t  the  mill  is  to  be  accounte 
id  either  for  the  purpose  o 
eir  families,  or  to  said  Joh 
is  to  receive  a  commissio 
ixcept  on  single  barrels  ret 
is  contract,  all  proceeds  oi 
ids  of  said  Johnson,  shall 
0  repay  for  wheat  purchai 
aid  Johnson.  3.  The  bala 
in  &  Go. 
this  August  16, 1842. 

"Dwi 
Hut 
Prentiss  Dow." 
and  Bolton  &  Kellbt,  f 
bhorities : 

0C8.  396,  397,  413,  421,  423 
irnor  v.  Bissell,  14  Pick.  11 
;  2  H.  Blk.  590 ;  Goll  on  I 
py's  Bq.  Jur.  677 ;  17  Ves. 
OYT,  for  defendant,  cited  t 

iss.  310 ;  Gollins  v.  Evans,  1 
id.  280 ;  Ghina  v.  Bussell,  ! 
78;  16  Pick.  562,567;  7C 


ment  under  which  the  le 
ingham  &  Co.,  the  proper 
[utchinson,  &  Go.,  a  new  f 
af  the  firm  of  Hutchinson 
»lved.  The  9,000  busheU 
ider  the  contract  with  Job 
e  old  firm  of  Hutchinson, 
\Q  case  are:    1.  Was  Job 
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m^i 


Mr*' 


M 


:2.  Under  the  contract  was  the  wheat  the  property  of  Johnson  or 
of  Hutchinson  &  Co  ? 

If  Johnson  was  not  a  partner  and  the  wheat  under  the  contract 
was  the  property  of  Johnson,  it  renders  it  unnecessary  to  consider. 
the  question  respecting  the  levy  upon  the  partnership  property  to 
satisfy  the  deht  of  an  individaal  partner,  and  the  rule  of  damages 
in  case  the  other  partner  replevy  it,  and  the  action  be  determined 
against  him,  as  to  whether  it  shall  be  the  full  value  of  the  prop- 
erty replevied,  or  only  the  residuary  interest  of  tho  debtor  part- 
ner, after  the  settlement  of  the  partnership  accounts. 
436]  The  two  questions  which  we  propose  to  consider,  and  ""which, 
in  our  opinion,  determines  this  case,  depend  entirely  upon  construc- 
tion of  the  contract. 

By  the  terms  of  the  contract  Johnson  agrees  fully  to  stock  the 
•Cleveland  Mills  from  tho  16th  day  of  August  to  the  15th  day  of 
November,  1842;  Hutchinson  &  Co.,  in  connection  with  an  agont 
of  Johnson's,  were  to  purchase  wheat. 

This  wheat  was  to  be  converted  into  flour  by  Hutchinson  &  Co., 
at  the  Cleveland  City  Mills,  and  sold  at  Cleveland,  Buffalo,  or 
-shipped  to  Johnson  at  New  York,  as  the  Hutchinsons  might  think 
best  for  their  interest. 

All  the  proceeds  of  sale  were  to  go  at  once  into  the  hands  of 
Johnson  or  his  agents. 

Tho  Hutchinsons  agree  to  bring  on  their  milling  assets  as  fast  as 
possible  into  the  milling  business,  to  be  applied  to  discharge  their 
indebtedness  to  Johnson. 

All  flour  sold  at  the  mill  for  carrying  it  on,  or  for  tho  support  of 
Hutchinson's  &mily  or  Johnson's  agont,  to  be  accounted  for. 

Johnson  to  receive  2^  per  cent,  on  all  sales  except  the  flour  re- 
tailed at  the  mills. 

On  the  expiration  of  the  contract  the  proceeds  arising  from  the 
flalo  of  flour,  are  to  be  applied  :  1.  To  repay  for  wheat  purchased; 
2.  To  liquidate  the  balance  due  Johnson ;  3.  The  balance  to  be 
paid  to  the  Hutchinsons. 

Now  this  is  not  a  contract  of  partnership,  but  a  mere  mode  by 
which  they  may  appropriate  their  labor  and  the  use  of  their  mills 
to  the  discharge  of  their  debt  to  Johnson,  with  tho  advantage  of 
the  rise  of  the  market.  The  Hutchinsons  agree  that  tboy  will 
employ  their  own  labor  and  the  use  of  their  mills  in  converting 
the  wheat  of  Johnson  into  flour  and  shipping  it,  for  the  sum  which 
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flour,  after  deducting  the  cost  of 
ties.  Now  what  more  is  this  thf 
'  expended  and  the  use  of  the  mil 
erty  between  £he  Hntchinsons  an( 
the  whole  property  after  deduct 
$h  may  be  regarded  ^*^  compensa 
to  the  agent  to  be  employed  b] 
3  compensation  is  uncertain,  or  t 
>  depend  upon  the  profits,  does  i 

ie  of  compensation  to  stimulate 
imiliar  to  the  books, 
le  contract  regard  the  money  to  I 
advancement  to  the  Hutohinsori 
)urcha8ed  their  property.    Johns 
d  did  not  agree  to  advance  moc 
purchase  of  the  wheat  he  employe 
Djunction  with  the  Hutchinsons. 
stock  the  mills  with  wheat ;  the 
ihinsons  were  to  convert  it  into  fl 
ad  their  right  of  possession  was  oi 

itchinsons  had  no  possessory  leg 
vy.  They  could  not  dispose  of  it 
the  right  of  the  bailor.  If  a  tl 
t,  would  not  deprive  the  bailor  of 
session,  nor  does  it  alter  the  bai 
seized  upon  to  satisfy  the  debt  of 
lee  could  not  maintain  replevin  i 
iff,  the  property  having  been  seiz 
.  against  him,  does  not  impair  in  i 
Judgment  for  plaintiff. 
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,  Bubbaqe's  Lessee  v.  Elliott  Beabdslet. 

rports  to  be  executed  for  a  valuable  consideration,  and  is 
proving  tbat  no  such  consideration  passed,  it  can  not  be 
-oving  that  it  was  executed  in  consideration  of  natural  love 


on  for  a  Dew  trial,  reserved  in  Lake  county. 
8  ejectment,  and  verdict  was  rendered  for  the  de- 
Lcts  in  the  case  are  disclosed  in  the  following  state- 
the  counsel : 

Df  this  cause  in  the  Supreme  Court  on  the  circuit, 
by  the  parties  that  the  plaintiff  and  defendant 
der  Samuel  Burrage,  Sen.,  who  was  the  common 
ad  thereupon  the  plaintiff  offered  in  evidence,  the 
a  deed  from  Samuel  Burrage,  Sen.,  to  himself  and 
ige,  Nancy  Burrage,  Polly  Burrage,  Betsy  Burrage, 
,  Jr.,  Eleazer  Burrage,  and  Sally  Burrage. 
ntiff  offered  in  evidence  the  deed  from  Samuel 
bimseir. 

from  Sally  Burrage  to  himself,  and  rested,  claim- 
of  the  land  set  out  in  the  consent  rule.  The  de- 
Lroduced  proof  to  show  that  the  grantees  in  the 
mentioned,  were  the  wife  and  minor  children  of 
rage,  Sen.;  also  to  prove  that  said  wife  and  chil- 
perty  or  means  to  purchase  the  said  land,  and  that 
tber  valuable  consideration  was  paid  by  said 
Br  of  them  for  said  land. 

also  offered  in  evidence  the  deed  of  tho  said  land 
rrage,  Sen.,  to  William  Fulton.  Also,  a  mortgage 
land  of  the  same  date  with  deed  No.  4,  from  said 
urrage,  Sen.,  which  said  last-mentioned  mortgage 
ed  for  a  valuable  *consi deration  by  said  Burrage, 
idant,  which  said  assignment  is  hereto  attached, 
6. 

rd  of  proceedings  in  the  Supreme  Court,  had  Au- 
by  the  defendant,  and  against  Burrage,  Sen.,  and 
the  sale  of  said  mortgaged  premises,  and  the  sber- 
June  29,  1842,  conveying  the  land  in  controversy 
on  his  bid  therefor  of  $2,684,  which  proceedings 
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3  deed  from  the  sheriff,  were  admitted  bj  the 
lar ;  also  proved,  that  on  December  2,  1826, 
je,  Sen.,  left  home,  leaving  his  family  with  a 
in  possession  of  said  land  ;  returned  again  in 
' ;  left  again  about  the  1st  of  April,  and  re- 
newing, and  from  that  date  until  after  the  sale 
[  with  his  said  family  on  said  land,  and  other 
and  that  daring  all  the  time  aforesaid,  he  was 
Dntrol  of  said  land,  using  and  oeenpying  the 
il  the  sale  to  said  Fulton,  and  the  plaintiff  ad- 
iniary  consideration  passed  for  said  deed  from 
e.  Sen.,  to  his  said  wife  and  children,  the  de- 

offered  to  prove  that  the  deed  was  executed 
3,  Sen.,  to  his  said  wife  and  children  for  the 
I  and  affection,  and  for  the  purpose  of  making 
provision,  considering  his  property  and  cir- 
b  said  Burrage,  Sen.,  at  the  date  of  said  deed, 
erty,  free  from  debt,  and  that  the  said  land 
lan  a  suitable  provision  for  the  said  grantees, 
irrage's  property  at  that  time,  and  that  the 
constituted  but  a  small  part  of  said  Burrage, 
the  date  of  said  deed  in  proportion  to  tho 
9aid  deed  was  not  made  in  contemplation  of 
)od  faith  for  the  purpose  aforesaid,  and  that 
e's  children  were  all  minors  at  the  time  of 
and  that  Burrage  for  many  years  afler  [440 
is  wife  and  children  continued  a  man  of  prop- 
)bt  on  which  the  land  was  sold  on  execution, 
intil  many  years  alter  the  date  of  said  deed, 
on  of  this  evidence  the  defendant  objected, 
as  sustained  by  the  court,  and  the  jury  re- 
the  defendant. 

aintiff  submitted  a  motion  for  a  new  trial,  as- 
)9,  but  all  substantially  the  same,  to  wit,  that 
jecting  the  testimony  offered  by  the  plaintiff, 
[Staining  the  deed,  and  the  questions  thus  pre- 
l  for  decision  here. 

^OOD,  for  plaintiff,  in  support  of  the  motion, 
ing  authorities: 
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Burrage'a  Lesse< 

n  V.  Wheaton,  8  Wheat. 
1  Wheat.  199;  Brico  v,  M 
3n,  8  Cow.  496  ;  Van  Wicl 
id  States  v,  Housman,  6  P; 
on,  5  Ves.  Jr.  384;  Galo 

Vcs.  236;  Kussell  v.  Ht 
I,  lb.  93 ;  Townshend  v.  Wi 
odd,  1  Bailey,  138 ;  Jack8( 
,  8  Paige,  161 ;  5  Pet.  26 
9.  526;  1  Story's  Eq.  Jur. 
[COCK  &  Wilder,  for  dof 
I : 

I  et  al.  V.  Wortbington,  2 
Q8. 103 ;  Watts  v.  Grove,  5 
Hill,  549,  552;  Eoberts  r. 
•hil.  Ev.  1451,  n.;  Betts  i 
[jill,  175;  Ballard  t?.  Brig^ 

Rand.  219;  Wilt  v.  Fran) 

[ARD,  C.  J.  One  question  < 
e  circuit,  to  wit,  that  the 
3  a  consideration  contradi 
3d  in  the  deed  from  Samu 
If  the  court  erred  upon  1 
,  otherwise  judgment  sho 
parties  claimed  title  nnd< 
1  source.  The  considerati 
ho  lessor  of  plaintiff  held,  \ 

83,000  received  to  my  fu 

them. 

lefendant  beld  under  a  sh 
3,  but  junior  to  the  plainti 
ingthat  no  consideration 
1  from  Barrage's  wife  and 
used  and  occupied  the  pn 
iveyed  to  Fulton  in  1837,  u 

acquired  by  sheriff's  sale  a 
e  ruling  of  the  court  upo 
or  authority,  because  the 
ot  show  that  it  was  frandu 
70 
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It  18  not  true  in  fact,  but  if  it  were 
support  of  the  deed  was  properly  re; 
mpeached,  it  needed  no  extrinBic  e^; 
that  hypothesis  the  evidence  offered 
levant,  and  should  have  been  ruled 

;  the  consideration  had  not  ever  be 
vould  have  shown  at  least  that  the  ^ 
Dn  the  land  for  the  purchase  money 
e  of  the  premises  for  *many  years,  a 
^gotten ;  his  absolute  control  over  i 
ile  and  conveyance  of  it  for  full  val 
ilusivcly,  that  the  original  conveyai 
5t  trust  to  his  own  use,  to  be  enforce 
f  his  wife  and  children,  or  as  vendor 
be  purchase  money  against  their  con 
of  the  legal  tribunals.  The  case  n 
ima  facie  a  case  of  a  deed  impeaches 
fully  assailed  and  rendered  null  an< 
md  the  question  is,  can  such  a  deed  b 
ctly  contradicts  it,  and  shows  that 
I  from  the  beginning,  a  false  stateme 
Jon  is  a  good  consideration  for  a  deed, 
profiess  to  have  conveyed  upon  any  < 
Lie  grantees  did  not  receive  the  dee 
sideration  of  $3,000  paid,  or  to  be  pi 
ator  and  the  grantees,  what  the  dee 

of  their  contract.     Neither  sound  pi 

,uds  and  perjuries,  would  permit  the 

It  would  introduce  a  rule  product 

lit  a  written  instrument  of  so  solemi 

and  sale,  to  depend  upon  the  invent 
3SS,  and  to  allow  titles  to  be  set  up 
Lion  to  the  written  and  recorded  evide 
ar  from  being  unfounded  in  reason, 
ae  anything  more  directly  in  conflict 
Etn  to  permit  a  deed  thus  assailed  to  1 
pon  its  face.  How  stand  the  autho 
y  plaintiff  is  Hinde's  Lessee  v,  Lo 
that  case  the  deed  was  from  a  father 
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the  consideration  expressed  in  the  deed  of  nat 
tion.  There  was  no  proof  that  the  expressed  c< 
443]  exist.  No  attempt  was  made  *to  8ho\ 
father  had  not  mutQal  love  for  each  other.  Tl 
for  Iraad  in  fact,  and  to  rebut  the  evidence  o 
terest  in  making  the  deed  proof  of  indebtedr 
the  son  was  offered,  and  by  the  Supreme  Coi 
for  the  purpose  of  repeliini^  the  presumption 
court  say  on  the  point  now  before  us:  "Had 
offered  for  the  purpose  of  showing  that  the  d 
valuable  consideration^  and  in  satisfaction  for  th 
father  to  the  son,  and  not  for  the  consideration 
as  expressed  in  the  deed,  it  might  well  bo  cons 
ing  the  deed.  It  would  then  be  substituting 
consideration,  and  a  violation  of  a  well-sett! 
parol  evidence  is  inadmissible  to  substantially ' 
ment.*'  If  this  authority  means  anything,  it 
the  doctrine  contended  for,  and  fully  sustains 
in  this  case. 

The  next  case  quoted  is  Brice  v.  Myers, 
deeds  in  that  case  expressed  a  consideration  < 
sideration  in  fact  was  natural  love  and  affect 
of  twenty  dollars.  They  were  held  fraudulent 
the  question  made  in  this  case  was  not  hin 
could  not  have  arisen,  for  there  was  a  valua 
sustain  those  deeds,  to  wit,  the  annuity.  An 
in  amount,  it  was  the  same  in  kind  as  that  es 
Sundry  other  authorities  which  have  been 
numerous,  seem  to  be  to  this  effect :  That  a  y< 
to  a  child  is  not  fraudulent  under  certain  cin 
the  cases  can  have  no  very  distinct  bearing  u 
us,  it  is  not  necessary  to  notice  them  partici 
fcrrcd  to  in  Bailey,  we  are  not  able  to  find,  r 
before  us,  and  can  not  say  but  it  fully  susti 
plaintiff.  If  it  does,  however,  sustain  him,  v 
very  little  in  asserting  that  it  stands  alone,  ai 
the  general  course  of  decisions  in  any  court 
444]  in  ^England  or  any  of  the  states  of  thi 
unsustainable  upon  any  safe  or  sound  princip 
the  United  States  v.  Housman,  6  Paige,  535 
372 
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;iven  for  an  exprc 
vas  no  considorati< 
deeds  must  fail,  at 
appeal,  the  chance 
,nd  hold  them  eff< 
lises  to  the  use  o 
that  it  was  a  case 
•ebut  the  prima  ) 
t  nature  of  the  tra 
:  the  deed  under  wli 
in  possession  not 
a  ho  was  doing  bu 
the  real  owner,  "V 
I  chancellor,  or  of 
»  not  as  it  may  affe 
n  as  giving  the  c( 
ige  not  only  remai 
nd  contracting  del 
Id  and  conveyed  v 
',  and  the  case  was 
lid  not  be  given.  ' 
hich  the  chancelloi 
^  Wms.  103,  the  c 
y  pounds  annuity 
eak  man,  and  had 
•ed  to  prove  an  ai 
it  the  master  of  tl 
^uence,  and  liable 
of  frauds  intended 
blood  and  kindred 
d  was  affirmed  by 

lildreth  v.  Sands, 
rward  as  founded  < 
IS  a  gift  or  volunt 
nsideration  allege 
i  Lord  Hardwicki 
128;  2Sch.  &Lof. 
I  on  Evidence,  vol. 
a  party  may  aver 
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which  is  consistent  with    the   go 
covenant  can  be  made  contrary  t< 
pressed  in  the  deed  ;'*  and  in  the 
ous  authorities  are  referred  to  in  si 
what  are  the  exceptions  to  the  ruh 
of  the  Supreme  Court  of  the  XJnii 
Longworth,  and  seem  to  settle  the 
in  this  case,  and  consequently  the 
the  consideration  could  not  be  pro^ 
on  the  trial  coald  not  have  aided  tl 
not  have  been  required  to  waste  th 
ing  to  it. 
New  trial  refused  ;  judgment  for 


Conrad  Beid  and  Caleb  Ob 

An  appeal  from  the  common  pleas  to  tl 
the  party  to  the  suit ;  and  an  appeal  1 
the  suit  has  taken  an  appeal,  is  upon  : 
and  can  not  be  enforced. 

This  is  a  writ  of  error  to  the  cou 
county. 

The  original  action  was  brough 
.  446]  declaration  sets  forth  the  bond 
*•  Whereas,  the  said  Conrad  JReid  hi 
tain  judgment  rendered  against  on ( 
the  said  Joseph  Quigley,  in  the  cou 
for  said  county  of  Lorain  and  Su 
thereof,  1841,  for  the  sum  of  $49.5( 
the  Supreme  Court  within  and  for  e 
in  and  by  said  condition,  that  if  the 
full  amount  of  the  condemnation  ii 
costs,  in  case  a  judgment  should  h 
said  Joseph  Quigley,  then  said  obli< 

The  declaration  avers  a  recover 
Court,  of  $40  and  costs,  the  sending 
374 


Digitized  by  VjOOQIC 


R  TERM,  1847 
al.  V,  Quigley. 

;ain6t  Cummins 
bat  Doither  of  t 
nd  increased  co 
i  oyer  of  the  bo 
er  in  demurrer, 
penalty  of  th 


error. 
E,  for  defendant 

on  first  presents 
jmove  a  case  b 
Court?  This 
that  Reid,  one 
n  motion,  to  a 
is  nothing  in 
Drmeddling  of  t 
)  provides  that, 
desirous  of  ap 
intention,  and 
)urt  shall  entei 
3re  good  and  sn 
ives  an  appeal  i 
3a  I  from  ajudg 
This  authority  i 
le  else.  Third 
>r  would  good  ] 
)y  appeal.  It  n 
3d,  as  it  would  ] 
'ights.  But  it  ii 
)t  Cummins  ha 
the  appeal,  ar 
n,  BO  that  in  fhc 
\  bond  (by  adoj 
1  it  to  final  judg 
?what  out  of  til 
ble  for  that  ret 
id  no  right  to  i 
be  caused  a  bon 
o  election  before 
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not  thereafter  elect  to  take  advantage  of  the  officioaa  aot  of 
aootbeT. 

It  IB  farther  arged  that  if  this  bond  was  void,  it  did  not  remove 
the  caoee,  and  if  not,  the  judgment  rendered  therein  in  this  court 
is  &  nallity.  Wo  are  not  of  the  opinion  that  this  result  necessarily 
lollowa.  If  both  parties  appeared  in  the  Supreme  Court  and 
litiaated  the  case,  as  the  argument  assumes,  the  judgment  will  be 
good  enough,  because  neither  could  go  behind  the  judgment  to  take 
•exception  to  the  mode  in  which  this  court  obtained  jurisdiction. 

Again,  section  4  of  the  amendatory  act  (Swan,  686)  provides 
that  no  exception  to  an  appeal  bond  in  any  case  removed  from  the 
court  of  common  pleas  to' the  Supreme  Court  shall  be  taken,  unless 
448]  the  same  be  done  at  '^'tho  term  of  the  court  in  which  the 
appeal  is  entered,  and  failure  to  take  such  exception  at  that  time, 
shall  be  considered  as  a  waiver  of  all  exceptions.  And  if  upon 
exception  the  bond  shall  be  found  defective,  either  in  ibrm  or  in 
any  other  respect,  the  appellate  court  may  order  a  new  bond  to  bo 
given,  etc.,  and  if  given,  said  appeal  shall  not  be  dismissed,  unless 
the  bond  were  filed  after  the  expiration  of  the  thirty  days.  Under 
this  statute  we  think  the  appeal  bond,  if  actually  filed  at  the  in- 
stance of  Cummins,  was  the  subject  of  amendment,  and  might 
have  been  amended  under  the  order  of  court,  upon  showing  that 
Beid's  name  was  inserted  as  appellant  by  mistake.  But  the  ex- 
ception was  never  taken,  and  the  failure  to  take  it  was  a  waiver 
on  the  part  of  Quigley.  It  estops  him  from  asserting  that  the 
cause  was  not  well  appealed,  and  from  taking  any  exception  to  the 
appeal  bond.  Ho  can  not  complain,  for  it  is  his  own  fault  that  he 
relied  upon  a  bond  that  could  not  be  enforced  without  amend- 
ment, and  neglected  to  move  for  an  amendment  in  time,  and  has 
thereby  lost  the  means  of  collecting  the  judgment  from  securities. 

It  is  further  contended  as  a  distinct  ground  for  recovery,  that 
this  bond  was  founded  on  a  good  consideration,  and  may  be  sus- 
tained as  valid  at  common  law.  As  the  pleadings  stand,  the 
question  concerning  the  sufficiency  of  the  consideration  is  not 
open  to  inquiry.  The  seal  imports  a  consideration,  and  there  is 
no  plea  or  defense  set  up  under  the  statute,  which  permits  the 
consideration  of  instrument's  under  seal  to  be  inquired  into.  Stiii 
the  bond  can  not  be  valid  as  a  common-law  bond,  admitting  the 
consideration  which  the  seal  imports.  It  carries  on  its  &ce  evi- 
dence that  it  is  against  public  policy,  and  nothing  in  the  record 
376 
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relieves  it  from  this  apparent  difficulty.  We 
without  sanctioning  the  doctrine  that  one  mar 
terfere  with  another  man's  business,  and  appea 
inferior  to  a  superior  tribunal.    Judgment  rev 


*Mteb8,  Pall  &  Collins,  and  others  v  Joi 

AND  others. 

The  lien  of  a  senior  judgment  which  has  not  been  levi< 
not  be  defeated  by  a  decree  of  foreclosure  of  a  jun 
a  sale,  and  a  sale  and  confirmation,  within  the  yea 
the  decree. 

A  Judgment  creditor  may  file  a  bill  after  levy,  to  cle 
upon  the  title  by  such  sale,  and  subject  the  land  ag 
charge  the  fund  arising  from  such  sale  in  satisfacti 

Although  a  decree  upon  foreclosure  of  a  mortgage  i 
permit  execution  to  issue,  as  upon  judgment  at  law 
which  may  remain  after  exhausting  the  mortgaj 
decree  creates  no  lien  upon  other  land. 

The  only  decree  which  gives  liens  under  the  statute,  ai 
ment  of  money  generally 

This  is  a  bill  in  chancery,  reserved  in  the  oo 
The  facts  are  in  substance  these :  The  compl 
term,  1842,  of  the  court  of  common  pleas  of  At 
ered  judgments  against  Joseph  and  Benjamin  ] 
ing  in  the  aggregate  to  S669.59,  but  neglected  t< 
lands  of  defendant,  within  the  year  subsequei 
of  the  judgment.  On  February  4, 1843,  Joseph 
a  tract  of  land  in  Athens  county,  to  Henry  ] 
secure  the  payment  of  $485.42.  On  March  3, 1^ 
filed  their  bill  in  chancery  against  Hewitt  an< 
sale  of  the  mortgaged  premises,  and  such  pro 
that  the  premises  were  sold,  and  the  sale  wa 
June  term,  1846,  of  said  court,  and  the  mone 
sale,  which  had  been  brought  into  court,  was 
tributed  among  various  persons  named  in  th 
liens  upon  the  land.    The  complainants  were  i 
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Subsequent  to  the  Bale  and  order  o 
efore  *the  money  had  been  paid  out, 
pon  the  same  land,  and  then  filed  this  b 
arties  to  the  previous  bill,  and  the  pure 
;  that  the  land  was  liable  for  the  paym 
tnd  praying  that  it  might  be  sold  foi 
proceeds  of  the  sale  already  had,  mi^ 

were  various  judgment  and  mortgage 
le  subsequent  in  point  of  time  to  the 
lants,  but  the  preceding  statement  pre 
icstions,  and  for  the  decision  of  whici 

T.  Brazee,  for  complainants,  cited  the 
n  V.  Beaver,  5  Ohio,  178;  Jackson  v,  M 
.  Wallace,  10  Ohio,  403;  Walpole  v.  I 
et  al.  V.  Scott,  6  U.  S.  Cond.  504. 
Welch,  for  respondent,  cited  the  follow 
0,  395;  2  Ohio,  366;  9  Ohio,  142;  10  < 
;  3  Ohio,  337,  541 ;  8  Ohio,  62. 

J.  Persons  having  liens  upon  land,  nc 
le  proceeding,  will  not  be  affected  by  i 
d  to  sale.  The  lien  of  a  judgment  und 
1  continues  for  the  period  of  five  years 
ider  a  decree  junior  to  the  judgment, 
)  not  having  been  made  parties  to  the 
le  decree  was  rendered,  and  the  judgme 
be  purchaser  would  take  subject  to  sue 
le  decree  would  protect  him,  either  froi 
ity  to  the  judgment  by  having  been  rer 
^ment  without  levy,  and  a  levy  within  1 
^y  to  the  *judgment  after  the  year,  or  1 
jecling  the  land  to  the  satisfaction  of  a 
>  that  of  the  judgment.  In  this  case  t 
Qt  was  not  had  until  after  the  sale  unc 
3  contended  that  the  complainants  had  { 
.nd  that  a  bill  in  chancery  could  not  be  s 
n  is  a  statutory  provision,  and  holds  f 
nt  debtor  subject  to  execution,  for  the 
8 
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debt  during  its  Bubsistenco.  Ad  execution  at  h 
an  equity.  The  effect  of  a  judgment  lien  is  to  pr 
debtor  from  divesting  himself  of  the  legal  estate 
sistcnce  of  the  judgment,  and  thereby  placing  it 
of  execution  at  law.  But  although  a  judgment  1 
and  legal  right  designed  to  aid  and  secure  the  ex< 
mont  at  law,  and  has  no  independent  existenci 
process  of  execution,  and  in  and  of  itself  is  unl 
yet  if  other  parties  should  attempt  to  impede  its 
would  lend  its  aid  to  remove  such  impediment, 
its  power  to  secure  its  satisfaction  in  some  othc] 
jeeting  the  specific  land,  if  that  end  could  be  a 
it  was  necessary  to  protect  the  rights  of  othe 
familiar  instance  to  levy  upon  lands  which  have 
binder  and  defraud  creditors,  and  then  to  file  a  b 
cloud  which  the  fraudulent  conveyance  has  cai 
and  which  might  prevent  a  sale,  or  the  party  i 
sell  and  litigate  the  validity  of  the  fraudulent  co 
question  of  title  in  an  action  at  law.  In  the  pre( 
chaser  holds  under  a  judicial  sale,  and  has  paid 
has  been  brought  into  court,  but  the  judgment  < 
ing  been  made  parties  to  the  proceeding  in  char 
a  subsisting  judgment  lien,  the  land  is  still  liable 
sale  at  law  to  satisfy  the  judgment,  but  the  judici 
cloud  upon  the  title  which  equity  may  remo 
parties  being  before  the  court,  and  the  funds 
♦sale  of  the  lands  being  still  under  the  control  o 
to  satisfy  a  mortgage  lien  which  is  inferior  to  tl 
as  is  claimed  by  the  bill,  the  appropriate  remed; 
the  money  shall  be  appropriated  to  discharge  t 
in  this  manner  protect  the  purchaser.  A  bill  fil 
a  purchaser  of  land  to  direct  that  the  fund  thui 
should  be  applied  to  the  discharge  of  elder  liens 
faction  out  of  the  land,  would  be  entertained  u 
familiar  principles  of  equity. 

But  the  principal  question  in  this  case  growt 
which  are  given  to  judgments  and  decrees  under 

It  is  admitted  that  the  judgment  lien  is  elde 
that  of  the  mortgage,  and  must  prevail,  unless  tl 
was  no  levy  under  the  judgment  within  the  ye 
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that  it  attached,  and  that  a  d 
after  each  year,  and  sale  mado 
a  superiority  over  the  judgrncr 
The  statute  provides  that  wl 
no  levy  within  the  year,  and  a  j 
year,  that  the  junior  judgment 
ment;  and  further  it  is  provi< 
have  the  same  force  and  effect  t 
therefore,  that  this  lien  of  the  d 
ment.  If  such  bo  the  case,  a  ju 
might  by  virtue  of  the  statute, 
against  a  senior  judgment.  I 
merged  in  the  decree,  and  that 
of  a  judgment  at  law.  If  thi 
mortgage  might  oftentimes,  by 
gage.  The  object  of  a  foreclos 
cree  will  not  merge  it  so  as  to 
tion  must  be  observed  betwcc 
parties,  the  liens  of  judgmen 
The  statutory  liens  are  nothing 
4o3]  tion  of  judgments  and  dc 
hold  the  property  of  the  debtoi 
not  to  create,  destroy,  or  imps 
Strangers  to  a  suit  are  notaffoc 
that  decrees  to  enforce  specific  1 
such  liens  attached  for  their  8 
that  the  property  was  only  aft 
the  liens  of  the  decrees  under! 
liens  to  the  risk  of  being  los 
carry  them  into  specific  execu 
decrees  are  given  by  statute,  a 
its  provisions.  The  lien  of  a  i 
of  the  parties,  a  right  secured 
can  only  be  discharged  by  satis 
The  general  statute  lien  only  i 
of  the  debtor,  subject  to  the  sai 
cumbrances.  The  general  sta 
the  specific  lien.  Hence  the  sp< 
eral  statute  lien,  will  not  be  i 
never  merged  in  an  inferior  ui 
380 
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the  prineiple  of  a  superior  right  eoTerii 

an  inferior  right,  and  that  keeping  those  rig) 
ley  unite  in  the  same  person,  to  the  same 
88,  The  doctrine  of  merger  never  applies  i 
I  injury  to  the  owner,  or  where  bis  interest  r 
its  should  have  a  separate  existence.  It  is  p< 
»ro  is  no  merger. 

tended  that  the  decree  finding  the  money  due 
and  a  decree  that  it  shall  be  paid,  or  the  mor 
be  sold  to  satisfy  it,  gives  a  general  lien  un 
if  carried  into  levy  and  execution  within  th 
gainst  a  senior  judgment,  when  execution  h 
thin  the  year,  so  as  to  give  superiority  to  i 

the  judgment.  The  mortgage  attached  1 
bject  to  the  judgment  lien  ;  if  the  mortgage< 
bis  bill,  had  made  the  judgment  lienholder  a 
[Id  have  directed  the  land  to  be  sold  and  t1 
tributed  according  to  priority  of  lien,  whicli 
sfied  the  judgments    But  to  sustain   the  d 

the  neglect  to  make  the  judgment  lienh< 
roeeedings,  a  foreclosure  would,  under  such  c 

the  mortgagee  to  wholly  defeat  the  judgnK) 
ndamental  maxim  that  persons  having  rij 
e  affected  by  a  judgment  or  decree  tonchin 
ey  are  parties  to  the  proceeding.    To  bold  t 

subsisting  at  the  time  the  mortgage  lien  i 
perior  to  it,  could  be  defeated  by  a  proceec 
>rtgage  without  making  the  judgment  lienh 
ing  that  the  decree  was  a  general  lien,  havi 
t  of  a  judgment  at  law,  would  violate  this  i 
i  mortgagee  an  advantage  from  his  neglect 
an  unfair  advantage,  which  he  could  not  h^ 
performed  his  duty  in  making  proper  parties 
)  doctrine  that  a  decree  upon  foreclosure, 
e  on  the  mortgage,  gave  a  general  lien  on( 
Hild  be  compelled  to  limit  it  in  such  way 
ler  judgment  liens.  But  the  truth  is,  a  de 
lot  such  a  dectoe  as  will  confer  a  general  li 
iw.  True,  the  statute  provides  that  the  dec 
icery  *' shall,  fVom   the  time  of  their  bein 
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ment  at  law.  It  is  only  within  a  short  time 
posed  that  a  decree  of  foreclosure  finding 
give  farther  relief  than  *rtabjecting  the  mor 
to  sale,  and  applying  the  proceeds  to  the 
gage  debt.  If  any  balance  remained,  it  was 
record,  to  be  collected  as  such,  but  not  as  a  ( 
of  money  upon  which  execution  could  be  i 
doubtedly  the  strict  and  true  doctrine.  Bu 
ity  of  suits,  within  a  few  years  it  has  beei 
of  the  courts  of  common  pleas,  to  order  tha 
remain,  after  subjecting  the  mortgai^ed  pr 
the  proceeds,  that  execution  shall  bo  award 
upon  judgments  at  law.  I  see  no  difficult; 
that  it  mars  the  symmetry  of  the  system,  ai 
of  a  new  principle  confuses  and  renders  dou 
established  rules.  This  doctrine  has  neve 
the  court  in  bank,  until  so  late  as  the  case  of 
et  al.,  13  Ohio,  427.  The  court,  after  reco| 
pies  I  have  heretofore  stated  respecting  the 
proceeding,  and  determining,  in  that  cae 
could  issue  for  the  balance  of  the  amount  foi 
ing  the  mortgaged  property,  state  that  a  d< 
60  framed,  that  after  the  mortgaged  premise 
and  the  proceeds  applied,  that  the  remaind 
debt  of  record,  having  the  force  and  eflFect  c 
upon  which  an  execution  might  have  issued 
do  not  intimate  that  it  has  the  force  and  e 
law,  to  confer  a  lien ;  or  that  it  has  the  for< 
ment  at  law,  except  as  to  the  balance  rem 
jecting  the  mortgaged  property.  But  if  t 
such  a  decree,  when  does  it  attach  ?  It 
from  the  first  day  of  the  term  at  which  the 
and  to  the  amount  of  the  whole  debt  found 
gage,  and  upon  all  the  lands  of  the  mortga] 
erod  by  the  mortgage  as  those  not.  But  ] 
that  the  statutory  lien  is  merely  in  aid  of  t 
if  a  general  execution  could  not  issue,  a  *g4 
not  attach.  But  it  will  not  be  pretended  th 
could  issue  against  the  lands  and  tenement 
first  instance,  but  that  the  lands  mortgaged  i 
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has  ever  claimed  that  an  execution  could  go  against 
merally,  except  for  the  unpaid  balance. 
tony  lien,  then,  does  not  attach  to  the  whole  debt,  but 
balance.  It  can  not,  therefore,  attach  to  this  balance 
ascertained,  and  this  can  not  be  done  until  after  the 
ch  the  decree  was  rendered,  and  hence  no  lien,  under 
can  attach  to  it  at  all.  It  is,  therefore,  demonstrated 
^e  finding  the  amount  due  on  a  foreclosure  is  not  such 
•  the  payment  of  money  as  confers  upon  it  the  statu* 
And  if  the  court  will  permit  at  all  an  execution  to 

law,  undef  any  shaping  of  the  decree  for  the  ool- 
le  amount  remaining,  after  subjecting  the  mortgaged 
le  utmost  caution  will  be  observed  not  to  to  permit  a 
lere  favor  to  the  mortgagee  to  confer  upon  him  rights 
ages,  to  the  detriment  of  others,  in  violation  of  iong- 
and  well-settled  principles. 

this  case  the  judirment  lien  being  older  than  that  of 
re,  must  prevail  against  it;  but  as  a  purchase  has  in- 
ider  the  sale  of  foreclosure,  and  the  money  is  in  the 
0  court,  and  no  detriment  can  come  to  the  judgment 

any  such  order,  we  direct  that  the  proceeds  be  first 
he  satisfaction  of  the  judgment. 
r  complainant. 


Abneb  M.  Fuller  r.  Edward  Pelton. 

tute  of  this  state,  when  a  plea  is  interposed  of  a  tender  of  the 
ue  the  plaintiff,  made  before  the  commencement  of  the  suit,  and 
d  for  defendant,  the  proper  judgment  to  be  rendered  is  a  jud^ 
lYor  o(  the  plaintiff  for  the  amount  due,  and  in  favor  of  defend- 
lU. 

}  is  a  writ  of  error  directed  to  the  court  of  common 
aware  county. 

nal  action  was  commenced  before  a  justice  of  the 
in  appeal  taken  from  his  judgment  to  the  court  of 
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common  pleas,  and  in  that  court  the  following  ppoceedi 
had : 

The  plaintiff  declared  on  a  note  for  the  payment  of  t^i 
dollars,  and  added  the  common  counts. 

The  defendant  pleaded:  1.  The  general  issue  to  th 
2.'  General  issue  as  to  all  but  five  dollars,  and  tender  as  t 
dollars;  3.  A  submission  and  award  as  to  second  count; 
of  set-off,  and  among  the  claims  noticed  as  a  set-off  was  \ 
between  the  parties  and  in  favor  of  defendant  for  $21.25 
cation  puts  the  whole  in  issue. 

On  the  trial  the  plaintiff  proved  his  clairaiof  twenty -fi^ 
on  the  note,  and  no  more. 

The  defendant  proved  the  submission  and  award  in 
for  $21.25,  and  afler  that  a  tender  of  five  dollars,  whic 
was  in  court. 

The  plaintiff  then  asked  the  court  to  charge  the  jnr 
they  should  find  for  the  plaintiff  on  the  note,  and  for  th 
ant  on  the  submission  and  award,  and  also  the  tender,  sti 
pleadings  were  in  this  case,  the  jury  must  return  a  ve 
the  plaintiff  for  the  balance  of  the  amount  of  said  note 
above  the  amount  of  said  award;  which  instruction  the 
fused  to  give,  but  did  charge  the  jury  that  if  they  foun 
plaintiff  on  the  note,  and  for  the  defendant  on  the  te 
award,  and  that  the  amount  of  the  tender  and  the  amou 
award  equaled  the  amount  of  the  note,  then  they  must  fi 
diet  for  the  defendant.  To  which  opinion  of  the  court  the 
took  a  bill  of  exceptions. 

The  jury  returned  a  verdict  that  on  the  plea  of  the 
issue  they  found  for  the  plaintiff  for  the  sum  of  $25.68,  th 
of  the  note  and  interest;  and  the  jury  found  the  submit 
award  as  pleaded  by  the  defendant  at  $21.25,  *which,  wh( 
deducted  from  the  amount  found  due  plaintiff,  leaves  a  bi 
$4.43  due  plaintiff;  and  as  to  the  said  $4.43,  they  find  tha 
fendant,  in  payment  and  satisfaction  thereof,  did  tender 
to  pay  the  plaintiff  the  said  sum  of  five  dollars,  in  mai 
form,  etc.,  as  in  the  said  second  plea  pleaded.  There 
court  gave  judgment  for  the  defendant. 

The  plaintiff  then  moved  the  court  for  a  judgment  in  I 

for  the  difference  between  the  amount  of  the  note  and  a^ 

$4.43,  notwithstanding  the  verdict,  which  the  court  refus 

VOL.  XVI— 25  i 
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The  errors  relied  upon  are  :  1.  The 
the  iDstructions  asked  for.    2.  Refasin 
favor  of  plaintiff  for  the  said  $4.43. 
Finch  &  Jones,  for  plaintiff  in  error 
Powell  &  Buck,  for  defendant  in  er 

Hitchcock,  J.  This  is  a  case  of  but 
the  amount  in  controversy  is  concerne 
severely  litigated  in  the  court  of  cor 
ments  submitted  in  this  court  show  1 
take  great  interest  in  the  final  result, 
record  presents  has  been  fully  and  abl 

Two  errors  are  relied  upon  by  the 
the  judgment:  1.  That  the  court  refu 
requested.  2.  That  the  court  refused 
the  plaintiff  upon  the  verdict  as  ret 
two  errors,  however,  are  in  substance 
tion  is  in  fact  presented  upon  the  ver 
rendering  a  judgment  upon  that  ve 
erred  in  refusing  to  instruct  as  requ 
the  rendition  of  the  judgment,  it  did 
struct. 

It  is  to  be  observed  that  each  on 
460]  *by  the  defendant  was  a  full  ans^ 
or  to  an  entire  count  of  the  declaratio 
;fiwer.  The  first  is  a  plea  of  non  assu 
tion  ;  the  second,  non  assumpsit  as  to 
tion  of  five  dollars,  and  tender  as  t( 
.and  award  as  to  the  second  count.  Al 
issue  by  the  replication.  To  this  pie 
.general  notice  of  sot-off,  and  also  a 
$21.25,  the  amount  of  an  award  in  his 
Had  the  jury  returned  a  general  ver 
ant,  upon  either  the  first  or  second 
must  have  been  entered  in  his  favor,  u 
our  statute  upon  the  subject  of  tender 

Counsel  for  defendant  say  that*' th 

•substance  whether  the  evidence  adduc 

that  a  verdict  and  judgment  should  be 

nupon  this  state  of  pleading,  upon  the  iss 
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the  record^  We  do  not  so  understand  it.  The  evideii 
<^itod  in  the  bill  of  exceptions;  it  is  no  part  of  the  rec 
evidence  was  such  as  to  justify  the  finding  of  the  ji 
conjecture  what  it  was,  but  we  do  not,  and  can  no 
know  its  nature  and  extent. 

It  is  claimed  by  the  plaintiff  that  the  jury  must 
under  the  second  plea,  in  order  that  a  judgment  coul 
upon  such  finding  for  the  defendant,  that  the  defend 
undertake  and  promise  as  to  all  except  five  dollan 
that,  that  a  tender  was  made.  Such  finding  would  un< 
have  justified  the  judgment.  The  court  however  wi 
take  the  whole  verdict,  and  upon  that  base  a  judgm 
finding  upon  either  one  of  the  issues  joined,  neglecti 
ing  upon  the  other  issues. 

Now  what  is  the  verdict?  It  purports  to  be  specif 
«ubstanoe  of  it  is  that  the  jury  find  upon  the  u 
*thore  was  due  to  the  plaintiff  $4.43,  at  the  date  of  thi 
moncement  of  the  suit,  and  that  before  that  time  th 
to  pay  and  liquidate  this  balance  had  tendered  to  the 
dollars,  which  was  more  than  sufficient  to  satisfy  ar 
was  due  to  him.  To  arrive  at  this  conclusion,  it  is  ti 
find  first  for  the  plaintiff  the  amount  due  upon  the 
next  reduce  this  amount  by  finding  the  amount  of  tl 
favor  of  the  defendant,  leaving  a  balance  of  $4.43,  for  t 
^f  which  they  find  a  tender  was  made.  The  legal  eff( 
bend  is  the  same  as  it  would  have  been,  had  the  jury 
orally  in  favor  of  defendant  upon  the  second  plea. 

It  seems  to  be  admitted  that  had  the  defendant  ] 
<;ially  the  set-off  of  $21.25,  and  the  tender  of  the  tv 
one  plea,  as  an  answer  to  the  entire  declaration,  and  1 
found  the  facts  as  now  found,  such  finding  might  be 
a  bar. 

I  apprehend  such  is  in  fact  the  state  of  the  pleadin 
it  can  be  under  our  statute.  According  to  the  unifo 
of  this  court  a  set-off  can  not  be  set  up  by  way  of  e 
This  is  a  matter  entirely  regulated  by  statute,  and  th€ 
tborizes  a  set-off  to  be  taken  advantage  of,  in  no  oth< 
by  notice.  In  this  case  the  defendant  did  give  notice 
to  the  amount  of  $21.25,  and  pleaded  specially  a  tenc 
Amount  of  the  plaintiff 's  demand.    It  was  at  the  ele 
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had  he  thought  prop< 
veil  as  notice  of  the 
nable  to  presame  tbi 
18  it  18  now. 
insisted  that  the  ten 
f,  because  the  amouni 
>te  exclusive  of  the  s< 
tion  or  suit  brought  c 
ract  for  the  payment 
of  tender,  shall  prove 
due  on  such  writing 
is  insisted  that  at  th 
unt  of  the  promissor 
mt  but  S4.43  was  du 
urt  in  the  present  sts 
Qcction  ythat  at  the  t 
that  the  defendant  w 
;ted  to  do  it,  and  thei 
[t  was  his  duty,  howe 
ugh  he  might  in  a  se 
irded,  he  could  not  hi 
to  us  there  can  be  i 
1  this  case,  the  jury  n 
I  in  proof,  return  pr< 

the  question  arises,  i 
:raent  of  the  court? 
id  section  of  the  act 
icerning  tenders,"  pi 

any  writing  obligat 
f  money,  if  the  defe 

he  did  tender  payn 
ligatory,  promise,  or 
uch  writing  obligate 
pay  the  same,  or  any 
Aon  or  suit  thereon, 
3ndered,  the  plaintiff 
ney  so  due  and  tenden 
nt  his  costs." 
i;  is  apparent  that  th< 
0  court,  is  not  to  be  b 
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iff 's  demand.  He  is  still  entitled  to  a  jadgm 
found  due  and  tendered  but  without  costs,  ai 
pay  the  defendant  his  costs,  according  to  th€ 
statute;  then  the  plaintiff  in  this  *case  was  < 
judgment  for  the  sum  found  due  and  tendere 
common  pleas  erred  in  not  rendering  such  ju 
the  jud<,'ment  for  costs  was  concerned,  it  was 
in  favor  of  the  defendant,  and  so  far  the  jud 
The  judgment  being  affirmed  in  part  and  re 
costs  of  the  suit  in  error  will,  in  pursuance  oi 
vided  between  the  parties. 


James  L.  Rowan  v.  Horace  S.  H 

A  plea  of  certificate  of  final  discharge  in  bankruptcy,  o 
tioo,  is  good  without  setting  forth  the  facts  neces 
diction  of  the  court  granting  the  certificate. 

This  is  a  writ  of  error  directed  to  the  cour 
of  Hamilton  county. 

The  action  below  was  debt.  The  defenda 
1.  The  general  issue;  2.  A  special  plea,  containii 
that  before  the  commencement  ot  the  suit,  to  ' 
1843,  at  the  county  of  Hamilton,  in  the  State  c 
lion  made  in  the  United  States  district  court 
Ohio,  praying  to  be  discharged  from  all  his  d 
tificate  of  such  discharge,  pursuant  to  the  act  o 
'^an  act  to  establish  a  uniform  system  of  bant 
the  United  States,"  approved  August  19, 1841, 
on  February  27, 1843,  receive  from  the  said  d 
United  States  for  the  district  ot  Ohio,  under  th 
attested  by  Wm.  Miner,  clerk  of  said  court, 
discharge  in  full  from  all  his  debts,  as  well  the 
the  said  plaintiff,  for  *the  recovery  of  which  1 
brought,  as  all  other  debts  of  the  defendant;  ai 
a  verification. 

To  this  plea  the  plaintiff  demurred  specially 
for  demurrer : 

1.  That  the  plea  did  not  allege  that  Sowao 
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the  district  of  Ohio,  at  the  time  of  the  application  and  dis- 
charge. 

2.  That  the  plea  contained  no  averment  that  the  debt,  to  recover 
which  the  suit  was  brought,  was  due  or  provable  at  the  time  of 
the  application  or  discharge,  nor  did  it  confess  and  avoid  the  debt 
with  which  he  was  sought  to  be  discharged. 

3.  It  was  not  averred  that  the  debt  was  not  contracted  in  tLfidu- 
eiary  capacity,  nor  that  the  plaintiff  had  notice  of  the  application, 
nor  that  in  the  schedule  annexed  to  the  application  the  debt  was 
admitted  to  be  due  to  the  plaintiff. 

The  court  sustained  the  demurrer,  and  gave  judgment  for  the 
plaintiff  below,  to  reverse  which  this  writ  is  prosecuted. 

The  errors  assigned  are :  !•  That  the  declaration  is  insufDcient; 
2.  That  the  court  erred  in  sustaining  the  demurrer  to  the  defend* 
ant's  plea. 

Gab^t  &  Telford,  for  plaintiff  in  error. 

James  Eiley,  for  defendant. 

Ebad,  J.  This  case,  among  other  reasons,  was  reserved  because 
it  involved  the  constitutionality  of  the  voluntary  part  of  the  bank- 
rupt act. 

So  far  as  this  court  is  concerned,  we  regard  this  question  as  set- 
tled. The  constitutionality  of  the  voluntary  portion  of  the  bank- 
rupt act  was  recognized  by  this  court  at  its  present  term,  in  obedi- 
ence to  the  decisions  of  the  United  States  court.  1  How.  XJ.  S» 
227 ;  Chapman  t;.  Porsy the,  2  How.  202. 

We  deem  the  declaration  of  sufficient  substance  to  support  the 
judgment. 

465]  Fiduciary  debts  are  exceptions  to  the  general  operations  ^f 
the  act.  It  is  not  necessary  for  the  bankrupt,  in  his  plea  of  dis- 
charge, to  aver  that  the  debts  embraced  in  his  certificate  were  not 
of  a  fiduciary  character ;  but  the  creditor,  to  withdraw  his  debt 
from  the  general  operation  of  the  certificate,  should  reply,  and 
prove  that  the  debt  sought  to  be  recovered,  was  within  the  excep- 
tion. It  was  so  held  by  Mr.  Justice  Story,  in  the  United  States 
Circuit  Court  of  Massachusetts,  in  the  matter  of  Tibbets,  5  Law 
Reporter,  259. 

The  objections  to  the  plea  relied  upon  in  argument,  are :  1.  That 
it  does  not  aver  the  fiu^ts  necessary  to  confer  jurisdiction  upon  the 
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diBtrict  court ;  2.  That  it  does  not  confess 
by  the  fact  of  discharge. 

Section  4  of  the  act  constitates  the  final  ( 
a  complete  har  to  all  suits  for  debts  embrac 
the  certificate  conclasive  evidence  of  itself 
rapt,  unless  impeached  for  fraud,  or  unless 
from  its  operation  because  of  its  fiduciary  c 
certificate  of  discharge  is  a  complete  bar  of 

It  is  not  requisite  that  the  plea  should  se 
proceedings  necessary  to  give  the  district  cc 
it  has  been  held  otherwise  in  5  Hill.  But 
trict  court  of  the  United  States  to  be  a  coi 
risdiction,  in  such  sense,  that  to  give  valid] 
crees,  as  a  plea  in  bar,  that  it  is  necessar 
all  the  facts  and  proceedings  necessary 
The  district  court  is  a  court  of  record,  ere 
of  the  constitution  of  the  United  States,  li 
matters  of  bankruptcy,  by  the  act  of  Cong: 
ruptcy,  by  the  act,  are  conferred  upon  the 
its  general  jurisdiction ;  and  in  principle, 
charge  may  be  plead  precisely  as  the  judgm 
court  of  general  jurisdiction.  Besides,  the 
discharge  and  certificate  to  be  plead  in  bar 
contracts,  *and  other  engagements  of  the 
provable  under  the  act. 

It  is  claimed  that  the  plea  should  confesc 
That  this  plea  merely  alludes  to  the  j>retend 
and  does  not  admit  its  existence.  That  ev< 
confess  and  avoid.  The  court  are  of  opinio 
the  plaintiff's  cause  of  action,  as  alleged 
avoids  it  by  his  plea  of  bankruptcy.  It  is  i 
iff 's  debt,  as  well  as  others,  is  included  in 
discharge.  We  regard  the  plea,  as  it  stan< 
matter  exist  which  would  avoid  it,  it  should  I 
Judgment  reversed. 


Digitized  by  VjOOQIC 


467 


SUPREME  COURT  OP  OHIO. 


fi.  ■ 


Gomm'rs  of  Crawford  Co.  v,  Comm'rs  of  Marion  Co. 

Commissioners  of  Crawford  Countt  v.  Commissioners  of  Marion 

County. 

When  county  lines  are  changed,  and  territory  is  detached  from  one  county 
and  is  attached  to  another,  the  county  acquiring  the  additional  territory 
is  not  entitled  k>  demand  from  the  other  any  portion  of  the  funds  in  it» 
treasury,  under  the  act  of  1820. 

This  is  a  writ  of  certiorari,  brought  to  reverse  the  judgment  of 
the  court  of  common  pleas  of  Marion  county. 

In  1845,  the  legislature  erected  the  county  of  Wyandot  out  of 
territory  taken  in  part  from  the  county  of  Crawford.  The  quan- 
tity thus  taken  reduced  Crawford  county  below  her  constitutional 
limits ;  and,  to  make  up  the  deficiency,  besides  a  portion  of  Rich- 
4and  county,  thirty-two  square  miles  and  a  fraction  from  the  north 
Bide  of  Marion  county  were  attached  to  Crawford  county.  Marion 
-county  having  funds  in  her  treasury  more  than  sufficient  to  pay 
her  debts,  the  commissioners  of  Crawford  county  demanded  of  the 
467]  ^commissioners  of  Marion  a  portion  of  her  public  moneys,  in 
proportion  to  the  land  and  other  taxable  property  in  the  territory 
detached  from  the  latter  county. 

The  commissioners  of  Marion  refused  to  settle  and  allow  to  the 
-commissioners  of  Crawford  any  part  of  the  money  in  her  treasury, 
^nd  thereupon  application  was  made  to  the  court  of  common  pleas 
in  Marion  county,  under  the  act  of  1820,  to  compel  the  commis- 
sioners to  make  such  settlement.  The,  court  dismissed  the  appli- 
cation and  rendered  judgment  against  the  applicants  for  costs,  and 
to  reverse  the  judgment  of  that  court  this  writ  is  prosecuted. 

Franklin  Adams,  for  plaintiff  in  certiorari. 

J.  H.  GoDMAN,  contra. 

Eead,  J.  The  whole  question  in  this  case  depends  upon  the 
fact  whether  the  county  of  Crawford,  by  the  change  of  its  bounda- 
ries, for  the  erection  of  the  new  county  of  Wyandot,  and  for  the 
preservation  of  its  constitutional  limits,  became  a  new  county. 
The  county  of  Crawford  was  organized  in  1820.  The  political 
organization  of  the  county  of  Crawford  was  not  destroyed  by  the 
^ct  of  1845,  creating  the  new  county  of  Wyandot.  The  act  or- 
ganizing the  county  of  Crawford  has  never  been  repealed.  It  can 
not,  therefore,  be  contended  that  Crawford  is  a  new  county.  It  la 
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either  an  old  county,  or  else  it  has  do  exist 
«troyed  by  being  redaced  below  its  constita 
having  been  re-established.  In  either  case 
tied  to  the  money  claimed  from  Marion  conn 
it  became  a  new  county  by  the  act  which,  f 
Wyandot  county,  reduced  it  below  its  com 
added  suflScient  territory  to  make  up  the  defl 
of  a  county  does  not  depend  upon  its  terri 
its  political  organization,  whigh  the  consti 
t>eing  established  upon  *a  less  territory  t 
miles.  The  object  of  the  act  of  1845,  in  the 
of  Wyandot,  was  not  the  destruction  of  tb 
or  a  violation  of  the  constitution,  but  was  n 
-of  a  new  county,  and  the  preservation  of  th 
tory  to  an  old  one,  by  shifting  its  boundai 
legislature  is  prohibited  from  erecting  a  ne^ 
ritory  than  400  square  miles,  we  know  of  m 
tion  to  changing  the  boundary  of  a  county 
quantity  of  territory  is  preserved. 

This  was  all  the  act  of  1845,  beyond  the 
^county,  contemplated  or  declared.  A  chan^ 
the  erection  of  a  new  county.  If  its  politica 
ues,  its  identity  is  preserved,  its  existence  da 
ing  it,  and  not  the  act  which  may  change  i 
the  present  instance  it  was  not  the  design  oi 
stroy  Crawford  county,  or  create  it  into  a  n( 
destroyed  at  all,  it  is  by  a  construction  of  tl 
the  constitution,  holding  that  reducing  its 
constitutional  quantity,  destroyed  the  coui 
thereto  new  territory,  to  make  up  the  defic 
county.  Such  was  not  the  object  or  intent  < 
Are  we  authorized  to  construe  the  act  to  offe 

In  no  sense,  then,  is  Crawford  a  new  cou 
ing  of  the  act  under  which  she  seeks  to  est 
the  treasury  of  Marion  county.    Judgment 
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469]    *WiLLiAM  R.  Morris  v.  Gborqb  B.  Way  and  others. 

A  deed  of  trust  passes  the  legal  title,  and  though  giyen  to  secure  a  deht,  and 
so  drawn  as  for  most  purposes  to  be  treated  as  a  mortgage,  yet  as  between 
the  grantor  and  the  grantee  the  estate  passes  so  that  nothing  remains  in 
the  grantor  which  oan  be  levied  upon,  and  sold  upon  execution  at  law. 

The  Miami  Exporting  Company  had  the  capacity  to  receive  a  conveyance  to 
secure  the  payment  of  a  just  debt;  and  where  such  conveyance  stipulates 
for  the  security  of  such  debt,  and  also  for  the  security  of  notes,  which 
embrace  unlawful  interest,  the  deed  is  not  wholly  void,  but  will  bo  treated 
as  good  for  the  security  of  the  valid  debt,  and  null  as  to  those  only  which 
were  void  for  want  of  capacity  in  the  bank  to  receive  them. 

This  is  a  bill  in  chancery,  reserved  in  the  county  of  Lacas, 
The  object  of  the  bill  is  to  qaiet  the  complainant  in  the  posses- 
sion of  lot  No.  85  in  the  Port  Lawrence  division  of  Toledo;  and 
the  whole  case  turns  upon  the  effect  to  be  given  by  the  court  to- 
the  title  of  the  complainant  as  set  forth  in  the  agreed  facts,  which 
are  in  substance  as  follows : 

On  July  23,  1836,  Comstock  made  his  drafl  on  Palmer  for  the 
payment  of  $10,000,  in  four  months  after  date,  at  the  Merchants'^ 
Bank  in  New  York,  to  the  order  of  Daniels,  all  parties  being  at 
the  time  resident  in  Toledo.  This  bill  was  discounted  by  the 
Miami  Exporting  Company,  at  their  bank  in  Cincinnati,  and  $200, 
under  the  head  of  interest  and  exchange,  reserved  thereon.  Of 
this  bill  83,005.60  was  paid  in  New  York  at  maturity,  and  for  tho 
balance,  three  bills,  dated  November  26,  1836,  were  drawn  by 
Palmer  upon  Comstock,  payable  to  the  order  of  Potter,  at  New 
York ;  one  for  $2,425.47,  at  sixty  days ;  one  for  $2,475.98,  at  four 
months;  and  one  for  $2,526.12,  at  six  months.  On  the  back  of 
the  original  bill,  in  the  handwriting  of  Judge  Wright,  are  the  fol- 
lowing memoranda : 

Amount  due  in  New  York $10,000  OO 

Paid  there 3,005  60 

6,994  40 
Bzchange 104  91 

7  099  31 

1-3  bill  at  60  days $2,366  44 

Discount 24  83 

Amount  of  bill 2,391  27 
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Amonnt  at  4  moDths 

Discount 

Exchange  at  1  per  cent 

Am't  bill 

Do.  at  6  months 

Interest 

Exchange,  2  per  cent t 

Am't  bills 

Add  Attorney's  fees 


The  bills  are 

Too  mach  by « 

Add  interest  and  exchange  on  that 

Indorsed  on  last  bill 

And  upon  the  last  bill  is  the  following  ir 

*' (93.53  have  been  paid  *on  this  bill,  an< 

up  on  paying  the  balance,  viz:  $2,432  59. 

The  three  bills  were  protested  for  non-pi 

Prior  to  April,  1837,  the  Miami    Expoi 

branch  office  in  Conneaut,  had  loaned  tc 

which    ho    gave    his    note    to    said    bank 

1837. 

On  April  23,  1838,  an  arrangement  wa 
stock  and  the  company,  by  which  further 
payment  of  the  balance  due  upon  each  of  sa 
made  two  notes,  each  payable  two  years  al 
mother  bank ;  one  for  the  Cincinnati  loan,  f 
signed  by  himself  and  Palmer,  and  the  othoi 
amounting  to  $4,719.60,  signed  by  himseli 
He  also  at  the  same  time  executed  three  t 
each  for  $394.27,  payable  at  six,  twelve,  an 
the  interest  on  the  said  two  notes  for  the  las 
had  to  run,  the  interest  for  the  first  six  mo 
at  the  time  the  notes  were  given.     On  the 
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bills  are  tho  following  memoranda^  in  the  handwriting  of  the  com- 
plainant, who  negotiated  the  settlement: 

First  Bill $2,425  47 

Damages 145  50 

Protest 1  50 

Postages 1  25 

Interest  from  28th  January 195  02 

«  I  I. 

$2,766  74 

Second  Bill $2,475  98 

Protest 1  50 

Postages 1  35 

Damages 148  56 

Interest  from  29th  March 170  77 

$2,798  00 

472]  *ThirdBill $2,432  57 

Damages 145  95 

Protest 1  50 

Postages 1  00 

Interest  from  May  29 147  13 

$2,728  15 

And  at  the  time  of  the  arrangement,  the  following  statement  of 
accounts  was  made  by  Morris  to  Oomstock  : 

Stephen  B.  Comstock  in  account  toith  Miami  Exporting  Company. 

To  tho  amount  of  the  note  in  branch  at  Conneaut, $4,600  00 

Interest  to  April  24, 1837 119  60 

To  one  note  payable  to  the  mother  bank  and 

the  interest $2,798  00 

Second  note  and  interest 2,728  15 

Third  note 2,766  74 

A.dd  attorney's  fees  and  expenses 130  00 

$8,422  89 

On  April  23,  1838,  a  deed  was  executed  by  Comstock  to  the  com- 
pany, conveying,  among  other,  the  property  in  question.  This  deed, 
afler  the  usual  form  of  warranty  deeds,  has  the  following  provis- 
ion :  "  This  conveyance  is,  however,  made  subject  to  the  following 
trusts  and  conditions,  to  wit :  The  said  Comstock  is  indebted  to  the 
Miami  Exporting  Company  iu  the  sum  of  $13,142.49,  for  money 
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heretofore  loaned  to  said  Comstock  by  said  comp 
he  is  uoable  at  this  time  to  pay,  it  is  therefore  agre 
time  for  the  principal  sam  shall  be  given  for  two 
date  thereof,  he,  the  said  Comstock,  to  pay  the  ii 
during  the  said  term,  each  six  months  in  advance ; 
the  first  six  months  having  this  day  been  paid,  and 
principal  snm  the  said  Comstock  has  executed  his 
ing  them  as  above,  including  those  for  the  interest] 
pressly  agreed  that  if  the  said  Comstock  shall  fail 
of  said  notes  as  it  falls  due,  then  the  said  compan 
signs  shall  be  at  full  liberty  to  sell  and  convey  in 
solutely  so  much  ^f  said  land  hereinbefore  describe< 
and  may  be  necessary  to  satisfy  the  amount  due 
with  interest,  and  all  expenses  of  the  sale  thereol 
absolute  conveyance  in  fee  simple  to  the  purchas 
expiration  of  two  years,  when  the  principal  debt 
said  Comstock,  his  executors,  etc.,  shall  fail  to  pa 
any  part  thereof,  then  the  company  or  their  assigns 
sell  and  convey,  for  the  best  price  that  can  be  had  i 
much  of  the  said  land  as  shall  and  may  be  necessar 
amount  of  said  debt  and  interest  then  remainin 
the  expenses  of  sale  .  •  .  And  if  the  said  < 
pay  the  said  notes  at  maturity,  or  shall  pay  the 
with  interest,  and  all  expenses  incurred  after  due  an< 
the  premises  at  any  time,  the  said  company  and  the 
thereupon  forthwith,  on  demand,  release  in  due  form 
ises  to  safd  Comstock,  or  his  heirs." 

At  the  time  of  the  execution  of  this  deed,  Morrie 
stock  a  memorandum  made  at  the  foot  of  the  staten 
before  referred  to,  as  follows : 

"  In  relation  to  the  trust  deed  from  Mr.  Comstocl 
Exporting  Company,  made  April  23, 1838,  it  is  agre 
a  sale  is  required  to  be  made  by  the  bank  of  any  pr 
be  made  at  Toledo,  and  notice  given  to  Comstock,  oi 
thereof)  before  sale  made.  W.  I 

''Att'y  and  Sol.  of  the  Miami 

''April  24,  1838." 

This  trust  deed  was  recorded  in  Lucas  county  (< 
April  24  1838. 
On  January  17, 1842,  the  company  assigned  the  ( 
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stock  to  Moore,  Reeves  &  Dana,  1 
On  September  19,  1844,  Comstock 
deed  and  release  of  all  his  right  ai 
in  question,  and  Morris  then  ga\ 
aferesaid. 

474]  *This  deed,  after  describi 
veyed  in  the  deed  of  trust,  has  tl 
this  deed  is  to  release  and  convey 
the  Miami  Exporting  Company, 
of  said  preraLises,  and  vest  in  him, 
lute  title  to  said  lots  of  land  in  sal 
of  the  debt  secured  thereby  in  coi 
and  the  lien  and  right  thereby  se 
usual  clause  of  general  warranty. 

On  June  3,  1846,  Morris,  pursue 
tained  in  the  deed  of  trust,  procee 
at  public  auction,  and  by  such  si 
municated  thereby.  At  the  tim 
that  the  title  of  the  company  woi 
ants. 

At  the  April  term,  a.  d.  1838,  o: 
Lucas  county,  and  after  the  execi 
trust  aforesaid,  one  Raymond  recc 
stock,  which  was  kept  alive  unti 
mentioned. 

In  January,  1846,  execution  wai 
levied  upon  the  property  in  contr 
was  made  to  the  defendant,  Way,  ^ 
term,  A.  D.  1846,  of  said  court,  an( 
executed  to  him  a  deed  conveying 

In  November,  1836,  the  current 
in  Cincinnati  on  New  York,  was  c 
percent,  on  ninety -day  bills ;  on 
months'  bills,  and  the  rate  was  inc] 
bill  had  to  run.  And  at  all  tim 
these  transactions,  the  legal  rat€ 
seven  per  cent. 

The  prayer  of  the  bill  is,  that  tfa 
plainant  all  their  interest  in  the  j 
475]    be  allowed,  restraining  thei 
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session  of  the  premises,  or  in  any  way  interfering  with  the  com- 
plainant  in  the  qniet  enjoyment  thereof. 

YouNQ  &  Waits,  Tildsn  &  Bakeb,  for  complainant,  cited  the 
following  cases : 

Loring  v.  Helendy,  11  Ohio,  355;  Moore  v.  Burnett's  Lessee,  lb. 
335;  1  Pow.  on  Mort.  9-15;  Seymour  v.  King,  11  Ohio,  342; 
Heighway  v.  Pendleton,  15  Ohio,  758 ;  Bands  v.  Kendall,  lb.  671 ; 
8  Ohio,  23. 

Lane  &  MoBanb,  for  defendants,  cited  the  following  au- 
thorities : 

Miami  Exporting  Company  v.  Clarke,  13  Ohio,  1 ;  Blydenburg*s 
Usury,  107,  113;  Cow.  Ill,  200;  4  Peters,  205;  7  P**ige,  639;  8 
Ohio,  251. 

BiROHABD,  C.  J.  This  is  a  bill  filed  under  section  14  of  the 
chancery  act.  Swan's  Stat.  703.  And  the  main  question  to  be 
determined  is,  whether  the  complainant  has  the  legal  title  to  the 
lands  in  controversy.  But  to  dispose  of  this,  it  becomes  necessary 
to  examine  and  settle  sundry  other  points  of  considerable  impor- 
tance. Among  these  disputed  matters  are  involved  the  powers  of 
the  Miami  Exporting  Company,  as  a  banking  institution.  In 
Clark^s  case,  13  Ohio,  1,  the  right  of  the  Miami  Exporting  Com- 
pany to  do  business  as  a  banking  institution  was  fully  examined 
And  sustained  by  every  member  of  this  court.  The  dissenting 
judge  going  so  far  as  to  recognize  its  banking  powers  upon  a 
supposed  contemporaneous  construction  of  the  charter ;  the  state 
having  borrowed  from  it,  deposited  with  it,  and  legislated  upon 
it — ^the  judiciary  having  sustained  its  rights  as  a  bank.  This  is 
his  language: 

"The  Miami  Exporting  Company  was  incorporated  in  1803;  it 
immediately  assumed  the  exercise  of  banking  powers,  and  con- 
tinued to  claim  them,  and  to  exercise  some  of  them  uninterruptedly 
the  period  of  thirty-nine  years.  For  a  part  of  that  period,  its 
notes  constituted  the  largest  portion  *of  what  was  called  [476 
money  in  the  west.  The  state,  more  than  once,  borrowed  from  it, 
deposited  with  it,  legislated  upon  it,  and  treated  it  as  a  bank. 
The  judiciary  have,  at  all  times,  until  now,  enforced  its  rights  as 
a  bank,  and  have  placed  its  affairs  in  liquidation,  under  a  law  ap- 
plicable to  banks  only.    After  this  lapse  of  time,  contemporaneous 

399 


c^i 


Digitized  by  VjOOQIC 


rPEEMB  COUKT  OF  C 

Morris  v.  Way  et  al. 

this  coarse  of  life,  and  d< 
hold  it  to  have  proper  b 
the  court,  as  well  as  the 
1  that  the  Miami  Expon 
nking  powers,  but  did  nc 
leir  mode  and  manner  of 
)  by  which  it  had  been  a< 
inciple,  that  a  corporatio 
is  expressly  granted,  or  i 
i\y  granted,  they  did  dec 
i  the  same  opinion  withe 
on  of  1803  contained  i 
'  driven  to  that,  and  con 
uction  that  the  judiciarjr 
anchise,  then  it  could  no 
led  usac^e  of  some  of  its 
he  period  of  thirty-nin< 
rt  were  able  to  find  that : 
[*  in  any  other  case  thai 
ntrary,  it  is  a  notorious  f 
bmpany  was  among  thos 
nt,  sleeping  apparently  s 
ds,  at  a  very  modern  pe 
ieavored  to  breathe  there 
usage  was  concerned,  a 
long-continued  and  uni 
k  right  to  take  a  rate  of 

b  then  feel  that  it  was  sai 
le  that  the  power  to  banl 
ieps  by  which  the  compi 
to  ascertain  when  the  si 
jtrictions. 

3rformed,  and  it  resulted, 
the  act  of  1803  did  not  c 
to  exercise  them  must 
»f  February  23,  1816,  an 
'  act  against  unlawful  inl 
to  question  the  views  th 
Idleford's  case,  8  Ohio, ! 
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believe  that  the  px'inciples  settled  in  Clark's  case  rest  upon  foun- 
dations that  can  not  be  shaken.  That  case  settles  these  propo^ 
sitions : 

1.  That  the  Miami  Exporting  Company  was  prohibited  from? 
taking  a  greater  rate  of  interest  than  six  per  cent,  per  annum  in 
advance,  on  its  loans  or  discounts. 

2.  That  where  money  was  loaned  on  a  contract  for  more  than 
six  per  cent,  the  contract  was  void  for  want  of  power  in  the  cor- 
poration to  make  it. 

3.  That  such  contract  being  prohibited,  and  against  public  pol- 
icy, and  void,  the  law  will  not  raise  out  of  such  a  transaction  an 
implied  promise  to  repay  the  money  actually  loaned. 

It  was  upon  this  third  point,  chiefly,  that  the  learned  dissenting 
judge  held  that  case  wrongly  decided.  Yet,  we  are  all  of  opinion 
that  this  point  was  well  decided,  and  that  it  was  settled  in  con- 
formity to  sound  principle,  and  sustained  by  authority.  I  have 
dwelt  more  upon  Clark's  case  than  I  would,  because  some  of  the 
counsel  who  have  argued  this  case  have  seemingly  misunderstood, 
or  paid  very  little  attention  to  that.  If  we  can  judge  from  the 
arguments  they  have  written,  some  portions  of  it  must  have  been 
entirely  *overlooked.  In  that  case  it  was  found  by  the  [47S 
jury  that  the  original  loan  was  tainted  by  the  forbidden  agree- 
ment to  pay  and  receive  more  than  six  per  cent,  interest.  The 
jury  were  then  told  that  if  the  original  loan  was  not  tainted  with 
usury,  the  bank  might  recover  for  the  amount  actually  loaned  on 
the  common  money  counts,  although  the  subsequent  paper  given 
for  the  renewal  of  the  first  notes,  was  so  tainted  (p.  19).  On  re- 
consideration, we  reaffirm  this  distinction.  It  is  a  matter  too  well 
settled  to  need  any  authority  for  its  support  beyond  our  own. 

With  these  rules  for  our  guide,  we  are  prepared  to  examine  the 
iJEicts  in  this  case  under  consideration.  The  loan  of  910,000,  made 
at  Cincinnati,  was  for  six  per  cent,  and  no  more.  There  is  noth- 
ing connected  with  the  case  to  show  that  there  was  any  such 
original  agreement  as  was  found  in  Clark's  case  by  the  jury.  As 
between  Comstock  and  the  Miami  Exporting  Company,  the  money 
thus  advanced  could,  under  the  rule  in  Clark's  case,  have  been 
recovered  under  the  common  counts  in  assumpsit,  notwithstand- 
ing the  extra  interest  included  in  the  note  subsequently  given  ta 
renew  the  loan.  Those  new  notes  only  would  be  void.  The  debt 
would  remain,  and  would  constitute  a  good  consideration  for  a. 
VOL.  XVI— 26  401 
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new  promise 
no  other  obj 
iBecare  a  bona 
legal  title  of 
the  company 
but  a  deed  of 
•equi  table  rig] 
attach,  and  ti 
purports  to  l 
of  $4,719,  die 
note  is  conce 
that  the  ban: 
deed  may  we 
479]  ciples 
the  entire  co 
no  doubt  of 
ceive  and  ho 
A  just  debt— 
the  deed  alsc 
rate  of  in  ten 
This  is  a  vie 
named  in  th 
above  stated, 
to  the  lands 
in  a  court  ol 
tion,  and  has 
the  naked  le 
ant,  in  the  i 
-cured  a  relei 
estate  was  i 
that,  united 
the  entire  le^ 
Injunction 
402 


Digitized  by  VjOOQIC 


DECEMBER  TERM,  1 


Little  Miami  R.  R.  Co.  v.  Perri 


Thb  Littlb  Miami  Railroad  Compan 
The  Same  v.  Jacob  Kebs 

"Where  land  has  been  entered  upon  by  the  compa 
warrant,  and  an  appeal  from  the  valuation  has 
the  common  pleas,  it  ia  error  in  that  court  to  < 
,   ceedings  under  it  to  be  quashed. 

"Though  the  warrant  contain  no  statement  of  an  att 
of  the  owner ;  of  his  disability  in  law  to  contra 
the  country;  or  that  the. land  appropriated  is 
struction  of  the  road,  the  common  pleas  has 
appeal. 

*This  is  a  writ  of  certiorari  directed  to  th 
mon  pleas  of  Clark  county. 

The  object  of  the  writ  is  to  review  the  pro 
in  a  matter  originating  under  section  11  of 
the  Little  Miami  Railroad  Company.    That 

"The  corporation  is  hereby  empowered 
4ind  hold  such  real  estate  as  may  be  necessi 
accomplishing  the  object  for  which  the  co 
and  may,  by  their  agents,  engineers,  and 
such  route,  place,  or  places  selected  as  afore 
as  the  line  whereon  to  construct  the  said  ra 
lawful  for  the  said  corporation  to  enter  upo 
of  and  use  all  such  lands  and  real  estate  as 
for  the  construction  and  maintenance  of  sai< 
commodations  requisite  to  and  appertaining 
also  receive,  hold,  and  take  all  such  volunt 
tions  of  land  and  real  estate  as  may  be  ma 
to  aid  In  the  construction,  maintenance,  or  a 
road  or  ways ;  but  all  lands  or  real  estate  t 
used  by  said  corporation,  and  all  earth,  tim 
materials,  needed  by  said  company,  shall 
owners  thereof,  at  a  price  to  be  mutually 
them;  and  in  case  of  disagreement  of  the  ov 
any  lands  or  materials  so  required  for  said  i 
are  under  any  disability  in  law  to  contract, 
oountry,  application  may  be  made  either  1 
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said  corporation,  to  any  jud<^o  of 
which  said  lands  or  materials 
materials  bo  required  or  alroadj 
judge  shall  issue  his  warrant  i 
of  the  county,  requiring  him  to 
481]  holders  of  the  county,  wl 
interested  therein,  to  appear  at 
be  valued,  on  a  day  named  in  s 
more  than  ten  days  after  issuini 
sons  do  not  attend,  the  said  s 
many  as  may  be  necessary  to  fi 
impaneled  shall,  on  their  oaths 
which  the  several  owners  will  b 
the  lands  or  materials,  or  pro 
having  due  regard  to  the  ben 
the  location  and  structure  of 
reduce  their  valuation  to  writii 
or  tendered  to  said  owners,  oi 
credit,  or  their  proper  represent 
to  the  materials,  use,  and  occup 
of  said  road,  and  all  estate  an 
had  been  conveyed  by  the  owni 
and  freeholder  so  acting  shall 
services  to  be  paid  by  said  com] 
days  after  such  valuation  is  ms 
court  of  common  pleas  of  the 
thereof  to  the  opposite  party, 
copy  of  such  valuation,  with  i 
court  may  for  good  cause  shov 
final  hearing  the  court  shall  aw 
On  Juno  25,  1846,  one  of  the 
common  pleas  of  Clark  county 
section,  issued  his  warrant  to  tl 
him  to  summon  three  freeholde 
following,  to  make  the  valuatic 
that  is,  the  damages  which  the 
tain  by  the  occupation  of  said 
holders  met  at  the  time  appoi 
ises,  and  made  the  several  valua 
482J  month  of  July,  the  warn 
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<;lerk  of  the  common  pleas,  and  with  it  the  return  of  the  Aheriff, 
and  also  of  the  freeholders,  all  these  proceedings,  including  the 
^several  valuations  in  writing,  were  indorsed  on  the  warrant.  On 
the  same  day  two  of  the  persons  whose  damages  had  been  valued, 
to  wit,  Porrin  and  Kershner,  filed  notices  of  appeal  in  the  clerk's 
office,  and  on  the  24th  of  September  of  the  same  year,  Perrin  and 
Eershner  filed,  in  said  court  of  common  pleas,  each  a  separate 
mation  to  quash  the  warrant  and  other  proceedings  in  the  cause. 

Perrin  to  quash  the  same,  so  far  as  they  affected  his  property,  for 
the  reasons  following :  1.  That  it  did  not  appear  in  the  writ  or  other 
proceedings,  that  the  land  was  indispensable  for  the  construction 
and  maintenance  of  the  road.  2.  It  did  not  appear  in  the  writ  or 
other  proceedings,  that  the  company  had,  prior  to  the  date  of  the 
writ,  made  any  attempt  to  purchase  the  land  by  agreement  with 
Perrin ;  nor  that  Perrin  was  under  any  disability  in  law  to  con- 
tract, nor  absent  from  the  country. 

He  also  moved  to  quash  the  valuation  for  other  causes,  which, 
as  they  did  not  appear  in  proof  or  upon  the  papers,  are  not  here 
noticed. 

The  causes  assigned  for  quashing  the  warrant  and  proceedings 
in  the  case  of  Kershner  are  the  same  as  in  the  case  of  Perrin,  to- 
gether with  this  additional  cause,  to  wit,  that  the  inquest  did  not 
value  the  damages  in  money,  but  for  part  of  them  awarded  that 
the  company  should  make  a  way  across  the  road  upon  Eorshner's 
premises. 

At  a  subsequent  term  of  the  court,  on  February  23,  1847,  the 
Aforesaid  motion  to  quash  was  allowed  in  each  case,  and  the  suit 
And  proceedings,  so  far  as  they  affected  the  property  of  Perrin 
and  Kershner,  were  ordered  to  be  quashed ;  whereupon  the  com- 
pany took  a  bill  of  exceptions,  in  which  the  proceedings  are  set 
out  at  length. 

Charles  Fox,  for  plaintiff  in  certiorari. 

William  A.  Eoobbs,  contra. 


*Ay£BT,  J.  The  questions  to  be  determined  in  the  present  [483 
oase  all  arise  out  of  proceedings  said  to  be  authorised  in  section 
11  of  the  charter. 

For  the  construction  of  this  road,  as  well  as  all  other  railroads, 
turnpike  roads,  other  public  roads,  and  canals,  power  was  in- 
tended to  be  given  to  the  extent  necessarily  required  for  accom- 
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plifthing  the  object.  Such  a  power  h 
and  80  long  sanctioned  by  the  courts 
appears  now  to  dispute  the  right  to  gr 
completing  a  work  li>ke  this,  as  it  mus 
a  great  many  land-owners,  a  provisioi 
auces  to  any  of  them,  by  the  judgment 
comes  indispensable.  In  estimating 
railroads  and  canals,  election  is  alway 
duct  the  benefits,  and  this  mode  of  ^^ 
to  the  owner  of  property  has  received 
In  the  course  of  proceeding  authorizi 
nothing  unusual,  and  we  have  only  i 
has  been  actually  pursued  is  in  confo 
or  if  not  in  exact  conformity,  whethei 
injured  party  has  in  the  present  case 
provides  that  the  company  may  take  ] 
pensable  for  the  construction  and  m 
that  the  lands  thus  entered  upon  sh 
agreed  upon;  and  in  case  of  disagreen 
to  contract,  or  his  absence  from  the  c 
made  to  any  judge  of  the  court  of  com 
upon  issue  his  warrant  to  the  sheriff. 
to  summon  three  freeholders,  not  stO( 
terested,  who  shall  value  the  damages 
to  writing.  From  such  valuation  eitl 
common  pleas ;  and  that  court,  for  go 
a  new  valuation,  and  on  final  hearing 
according  to  equity.  In  this  case  tw 
484]  *di8sati8fied,  did  appeal.  The; 
court;  they  of  course  intended  to  ma 
the  appellate  court  jurisdiction,  and 
minutely  with  the  directions  of  the  h 
out  doubt  obtain  complete  jurisdictioG 
If  this  be  so,  what  next  was  to  be 
the  appeal  ?  The  statute  provides  fo 
new  valuation  and  a  final  hearing, 
under  the  appeal,  the  parties  who  bro 
treat  it  as  a  nullity,  or  to  convert  it  ic 
not  be  used  for  such  a  purpose  ;  no  ] 
izes  it,  and  it  is  only  necessary  to  des 
406 
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is  there  is  error.  Even  if  the  defects  alleged  to  appear 
face  of  the  warrant  could  have  been  properly  noticed 
appeal,  for  the  purpose  of  quashing  the  warrant,  they 
ipposed  to  be  fatal  in  the  case.  Tet  here  is  an  impor- 
cst,  that  must  at  all  times,  and  by  some  mode  of  proceed- 
illy  protected.  There  should  indeed  be  a  provision  for 
it  in  the  early  stages  of  the  proceeding.  In  the  section 
[)g  the  appropriation,  no  specific  mode  of  redress  is  indi* 

jection  first  named,  concerning  <*such  lands  as  may  be 
Me  for  the  road/'  is  the  only  one  that  can  be  of  much 
[)  the  owner,  and  we  see  no  reason  why  that  may  not  be^ 
of  inquiry  before  the  common  pleas,  under  the  appeal, 
ier  the  parties  when  there  as  having  lost  no  right  which 
y  existed ;  and  as  the  land  appropriated  would  perhaps 
tases  far  exceed  the  quantity  deemed  necessary  for  the 
court  might  be  induced  to  refuse  a  valuation.  But 
may  be  the  proper  remedy  for  any  alleged  grievance  of 
3wner,  the  proceedings  by  the  appellants  in  this  case 
9  sustained. 

vas  error  in  these  orders  of  the  court  of  common  pleas, 
will  therefore  be  reversed, 
r.,  dissented. 


Iakeb  v.  Lxssib  ov  Miohael  D.  Oittinos  and    [48& 

OTBEBS. 

erson  is  in  possession  of  land,  in  pursuance  of  a  contract  of  pur- 
Bind  fails  to  comply  with  his  part  of  the  agreement,  an  action  of 
ant  will  lie  against  him  at  the  suit  of  the  vendor,  without  a  pre- 
lotice  to  quit. 

a  writ  of  error,  directed  to  the  court  of  common  pleaa 
Qgum  county. 

Fendant  in  error  prosecuted  an  action  of  ejectment  in  the 
common  pleas  of  Muskingum  county  against  the  plaint- 
n  that  case,  was  made  defendant  in  place  of  the  casual 

ise  came  on  for  trial  in  said  court  of  common  pleas,  at 
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fepdant,  or  given  him  any  notice  of  his  intention  to  rescind  the 
aaid  contract,  or  to  resume  possession  of  the  said  land. 

3.  That  the  said  judgment  was  given  in  favor  of  the  plaintiff 
in  the  coart  below,  when,  by  the  laws  of  the  land,  it  ought  to  have 
been  given  in  favor  of  the  defendant  below. 

GoDDARD,  for  plaintiff  in  error. 

C.  C.  &  T.  CoKYBBSE,  for  defendant. 


HiTCHOocK,  J.  The  bill  of  exceptions  in  this  case  does  not 
flhow  the  nature  of  the  title  upon  which  the  plaintiff  below  sought 
to  recover.  It  may  bo  presumed,  however,  that  he  *had  the  [487 
legal  title,  as  there  was  evidence  that  he  had  entered  into  a  writ* 
ten  contract  to  sell  and  convey  the  premises  in  controversy  to 
others,  and  that  the  defendant  below  claimed  possession  as  as* 
«ignee  of  that  contract.  The  question  is,  whether  taking  so  much 
of  the  evidence  as  is  exhibited  to  us,  and  it  does  not  appear  thai 
we  have  all  that  was  offered,  the  then  plaintiff  should  have  been 
nonsuited. 

The  first  error  assigned  is,  that  the  declaration  and  notice  in 
-ejectment  were  not  served  on  the  tenant  in  possession  ten  dayf 
before  the  first  day  of  the  term,  to  which  the  declaration  and  no- 
tice were  returned  "  served," 

The  declaration  in  the  case  was  entitled  as  of  the  April  term, 
1846,  and  with  the  notice,  was  filed  on  the  5th  day  of  August  of 
the  same  year.  The  notice  was  served  on  the  25th  day  of  July 
preceding,  as  appears  from  the  return,  which  is  sworn  to  on  the 
4th  day  of  August.  On  what  day  of  the  month  the  August  term 
of  the  court  commenced,  we  are  not  informed.  If  it  was  on  the 
day  the  return  was  sworn  to,  or  on  the  day  the  declaration  and 
notice  were  filed,  ten  days  intervened  between  the  service  of  tho 
notice  and  the  next  succeeding  term  of  the  court.  But  suppose 
ten  days  did  not  intervene,  what  is  the  consequence?  Section  54 
of  the  practice  act.  Swan's  Stat.  662,  provides  '<  that  no  plaintiff 
shall  proceed,  in  ejectment,  to  recover  any  lands  or  tenements 
against  any  casual  ejector,  without  ten  days*  previous  notice  being 
given  to  the  tenant  in  possession,  if  any  there  be.''  Now  here 
has  been  no  recovery  against  the  casual  ejector;  but  the  tenant  in 
possession,  at  his  own  request,  was  made  defendant,  and  the  pro- 
ceedings against  him  were  delayed  until  the  November  term  of 
the  court    He  has  bad  more  than  ten  days*  notice.    Had  judg- 
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of  landlord  and  tenant  exists.  In  such  case  the  tenant  enters^^ 
having  a  legal  right  of  possession,  and  that  right  continues  until 
put  an  end  to  by  the  landlord.  But  this  relation  does  not  exist 
between  vendor  and  vendee,  where  there  is  no  other  evidence  of 
right  on  the  part  of  the  vendee  than  a  mere  contract  of  purchase- 
And  it  has  been  frequently  decided  in  New  York,  where  the  ne- 
cessity of  notice  to  quit  is  held  to,  with  as  much  strictness  as  in 
England,  that  as  between  vendor  and  vendee  no  such  notice  is^ 
necessary.  7  Cow.  747 ;  5  Wend.  26 ;  1  Wend.  418 ;  21  Wend. 
233. 

In  this  state,  however,  there  is  no  rule  of  practice  which  re- 
quires a  notice  to  quit,  before  the  commencement  of  an  ejectment. 
In  the  case  of  Spencer  v.  Markell,  decided  in  1826  (2  Ohio,  263), 
the  court  say  <Hhe  doctrine  of  notice  to  quit,  as  it  is  applied  in 
actions  of  ejectment,  depends  on  statutory  provisions  and  on  rules 
of  court,  which  have  often  been  changed,  and  differ  materially  in 
different  tribunals.  The  only  notice  required  by  the  laws  of  thi» 
state,  is  a  notice  of  ten  days  to  the  tenant  in  possession,  before  a 
plaintiff  in  ejectment  can  proceed  to  judgment  against  a  casual 
ejector.  This  notice  has  been  considered  as  legally  given  by  the 
service  of  the  declaration,  with  the  common  notice  attached,  ten 
days  before  the  first  day  of  the  term  to  which  it  is  returned/'  I 
am  not  aware  of  any  statutojpy  provision  or  of  any  rule  of  courts 
changing  the  law,  as  held  in  this  case. 

Inasmuch,  then,  as  the  defendant  in  error  had  the  legal  title  ta 
the  premises  in  controversy,  and  the  plaintiff  nothing  but  an 
equity,  the  court  of  common  pleas  did  not  err  in  refusing  to  enter 
a  judgment  of  nonsuit,  and  in  rendering  a  judgment  for  the  de* 
fondant  in  error.  The  judgment  of  that  court  is  therefore  af- 
firmed. 


'4'Danisl  B.  Wbbsteb  and  others  t;.  Mart  B.  Harris  and    [490 

OTHERS. 

A  oertifled  copy  from  the  office  of  the  county  recorder  of  an  instrument  not 
required  to  be  recorded,  can  not  be  given  in  evidence  as  proof  of  the  exe- 
cution and  contents  of  the  lost  original,  but  with  other  proof  of  the 
execution  of  the  instrument,  it  may  be  evidence  to  prove  its  contents. 
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Where  the  intention  is  palpable,  and 
tract  will  be  so  reformed  as  to  < 
parties. 

Where  the  terms  of  a  power  of  atl 
stances  that  justify  the  belief  tl 
the  parol  assent  of  the  principal, 
respects  there  are  no  obstacles. 

Where  the  general  and  specific  pray< 
cipal  object  of  the  complainant, 

This  is  a  bill  in  chancery,  ret 

The  object  of  the  bill  is  to  qi] 
half  of  section  19,  and  the  wt 
range  12,  in  the  Ohio  Company 
contract  for  the  sale  of  the  saitK 

It  charges  that,  in  1805,  Mo 
the  section  and  fraction,  by  Pa^ 
6old  the  same  to  Archibald  Joh 
horses,  part  in  four  lots  in  Mc 
contract  of  sale  was  reduced  to 

Johnson  delivered  the  horse 
ninety-five  dollars  before  Nov< 
fore  the  ninety -five  dollars  ws 
In  November,  1807,  on  petiti( 
Moses,  the  court  of  common 
where  Payne  resided,  ordered  tl 
has  been  done  on  the  part  o 
made  Johnson  a  deed  in  180 
never  recorded,  -and  in  which,  t 
proceedings,  the  land  is  impei 
491]  passed.  Johnson  in  1808 
half  of  section  to  Stingecomb, 
the  same  till  a  short  time  pri 
taxes.  Complainants  have  noi 
tax  title  and  Stingecomb's  title 
are  now,  in  possession  and  hai 
quieted  against  defendants,  wh< 
and  claimed  title ;  and  also  foi 
sale.  Stingecomb  and  Johnsc 
ants. 

The  heirs  of  MoseB  anaweri 
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they  claim  title  to  the  land,  and  Bay  that 

the  other  matters  in  the  bill. 

The  other  defendants  are  in  default  for  ai 
The  defendants'  counsel  object  to  the  ez€ 

of  sale : 

1.  Because  the  power  of  attorney  is  not  p 

2.  Because  the  contract  of  sale  does  not  ] 
The  facts  of  the  case,  necessary  to  be  noi 

these  objections,  are  substantially  as  follows 

There  is  on  file  a  certified  copy,  from  t 
Trumbull  county,  Ohio,  of  a  power  of  attori 
land  to  Payne  Cleveland,  dated  May  7, 1804 
Conn.,  acknowledged  before  Goddard,  nota: 
Trumbull  county,  December  11,  1804,  empc 
land,  *<  to  take  care  of,  manage,  superintend 
and  convey  all  the  land  "  which  Moses  ha 
pany,"  and  also  his  "  Salt  Spring  "  land  in  T 
paper  has  no  seal  or  subscribing  witnesscc 
whom  it  was  acknowledged,  is  dead.  This 
corded  in  Athens  county,  and  a  copy  of  thii 
also  put  on  file  in  this  case. 

Moses  Cleveland  owned  two  "shares  "  in 
In  one  of  these  shares  was  this  section  and  : 
in  the  other  was  section  and  fraction  13,  wh 
fraction  19. 

Moses  Cleveland  died  in  November,  1806 
dren,  of  whom  one  has  since  died  without 
two  children,  the  defendants,  were  minors, 
at  the  time  of  his  death.     Mrs.  Harris  wae 
1814. 

Mrs.  Betsey  Cleveland,  of  Trumbull  coun 
she  is  the  widow  of  Camden  Cleveland,  d< 
Payne,  who  was  brother  to  Moses  and  Camde 
bull  county,  in  1803  or  1804.  She  understood 
C,  and  her  brother  Moses  had  bought  sor 
Company ;  that  Payne  and  Moses  owned  tb 
Payne  had  power  of  attorney  to  sell  them, 
band,  about  a  year  after  he  came  on,  went 
the  land.  On  the  way  back,  she  understoc 
and  fraction  to  one  Archibald  Johnson,  of  A 
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of  attorney  to  sell  it,  and  that  he  had  seei 
Johnson  was  Stingecomb's  brother-in-law, 
in  Ohio  twenty  years  ago,  and  Stingecoi 
insolvent,  but  does  not  know  where  he  di< 
irol  of  his  papers,  or  whether  he  had  ai 
his  heirs  are,  or  whether  they  are  to  be 
he  paid  the  taxes  till  1818  or  '19,  and  th 
rielta,  was  his  agent.     Fearing  also  confii 

David  Patnam,  of  Marietta,  says  ho,  i 
the  taxes  on  the  two  entire  shares,  from  V 
paid  them  as  agent  for  Moses  from  1799  t 
Payne  and  Kirtland  jointly  requested  hii 
ment  of  taxes  on  Moses'  lands,  which  he  £ 
the  taxes  till  1819,  omitting  the  section  ai 
furnished  the  money.  His  last  letter,  i 
was  in  October,  1819.  In  1820  he  refus 
he  had  settled  his  administration  accouc 
half  section  and  fraction  have  been  taxe( 
and  the  other  lands  in  M.  Cleveland's  nai 

Esther  Cleveland,  Moses'  widow,  and  on 
administrators  of  Moses  in  Connecticut, 
Trumbull  county,  Ohio,  acted  as  theii* 
<xcneral  Ripley's  papers  relating  to  their 
purporting  to  be  a  settlement  between  K 
and  Payne,  on  behalf  of  the  heirs  of  A 
charges  in  favor  of  K.,  for  "  settling  witii 
her  1807 — *'  money  sent  David  Putnam  1 
on  money  collected  of  Johnson  " — **  goir 
lots,"  etc.,  and  a  statement,  in  conclusion, 
notes  on  Slaymaker  &  McGilbert,  and  th< 
pany,  except  that  sold  to  Johnson,  and 
port,  belonged,  17-38  parts  to  Aaron's  h 
heirs;  and  that  Payne  held  a  settlement 
was  not  included  in  this  settlement. 

It  appears  from  an  old  paper  on  file,  fc 
Ripley's  papers  in  relation  to  the  estate  o 
leased  these  four  McEeesport  lots,  and  r< 
Lot  No.  6  rented  for  forty  dollars  in  180S 
£old  by  Eirtland,  as  administrator,  in  18 

Esther  Cleveland,  and  Adams,  administ 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


r 


DECEMBER  TERM,  1847.  497 

Webster  et  al.  v.  Harris  et  al. 

and  might  have  receipts  for  this  land,  and  that  he  would  make  in- 
quiry, and  if  he  became  satisfied  they  had  not  paid  the  taxes,  they 
would  release,  and  make  no  charge. 

The  probate  records  of  Cantnrbury  show  that  Esther  and 
Adams,  who  are  both  dead,  settled  with  Eirtland,  and  with  Payne. 

JonN  Weloh  and  Simeon  Nash,  for  complainant: 

Whether  the  copy  of  the  power  of  attorney  from  the  records  of 
Trumbull  county  or  of  Athens  county  be  competent  evidence  to 
prove  its  execution,  is  immaterial,  inasmuch  as  wo  prove  facts 
which  authorize  the  court  to  presume  that  such  an  instrument  was 
executed.  All  the  circumstances  go  to  establish  the  fact,  time, 
long-continued  acquiescence,  possession,  etc.  Under  those  cir- 
cumstances  the  court  will  presume  the  legal  execution  of  a  legal 
power  of  attorney  from  Moses  to  Payne  Cleveland.  8  Ohio,  83, 
135,  518;  3  Ohio,  107 ;  1  P.  0.  Bro.  165 ;  7  Johns.  5;  Greenl.  Ev. 
24,  25,  50-54;.  13  Johns.  513;  10  Johns.  475;  9  Ohio,  177;  1 
Greenl.  21;  7  Wend.  62;  2  Phil.  Ev.  311,  360;  12  Johns.  76;  6 
Har.  &  Johns.  336,  353,  361 ;  1  Stark.  Ev.  69,  330  ;  7  Wheat.  110; 
10  Ohio,  513,  524. 

If  the  execution  of  the  instrument  be  established,  there  is  noth- 
ing in  the  technical  objection  that  the  contract  of  sale  was  in  the 
name  of  the  attorney  and  not  in  the  name  of  his  principal.  A 
court  of  equity  will  reform  contracts  of  this  kind,  and  make  them 
conform  to  the  intentions  of  the  parties.  A  defective  execution  of 
a  power  will  always  be  aided  in  a  court  of  equity,  provided  there 
is  a  power,  and  an  attempt  to  execute  it.  Sug.  on  Pow.  96-100 ; 
Jer.  Bq.  372;  1  Story's  Eq.  181-184;  3  Ohio,  529;  Sug.  on  Vend; 
716 ;  Poth.  on  Obi.  82, 447, 448 ;  Story  on  Cont.  201 ;  9  Cranch,  153. 

*The  sale  in  this  casfe  was  well  made,  for  though  formerly  [497 
it  was  held  that  tbe  power  to  sell  was  a  power  to  sell  for  cash 
only,  the  rule  is  now  changed,  and  under  a  general  power,  the 
agent  may  sell  according  to  the  custom  of  the  country.  But  in 
this  case,  the  most  comprehensive  terms  are  used  in  conferring 
the  power  upon  the  assent.  3  B.  &  A.  616;  12  Johns.  300;  5 
Johns.  43  ;  Com.  on  Con.  542;  13  Johns.  367 ;  6  Johns.  69 ;  1  Li  v. 
Ag.  96,  104,  105;  3  Johns.  319 ;  Pal.  Ag.  159,  173;  2  H.  Blk.  618; 
7  Johns.  Ch.  36;  22  Pick.  92  ;  2  H.  Blk.  92;  1  Ohio,  234. 

But  were  the  law  otherwise,  the  court  will  not,  after  so  long 
acquiescence  on  the  part  of  those  interested,  disturb  the  sale.  It 
will  rather  presume  a  confirmation,  or  an  original  parol  authority 
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to  sell  in  this  manner.  And  the  eircamstances  need  not  be  so 
strong  to  authorize  a  presumption  of  confirmation,  as  a  presump- 
tion of  original  power.  See  the  authorities  cited  above,  and  also 
Paley's  Agen.  112,  171,  173,  323,  324,  331;  5  Johns.  47;  3  Dow. 
16;  1  Chit.  Eq.  Dig.  649,  655;  17  Ves.  97;  1  Ball.  &  B.  489;  4  Bibb, 
630;  8  Ohio,  540. 

Charles  C.  Converse,  for  defendants : 

At  the  time  of  recording  the  pretended  power  of  attorney,  there 
was  no  law  of  Ohio  authorizing  the  recording  of  sacb  instruments. 
Consequently,  the  copy  of  the  record  is  no  evidence  of  the  execu- 
tion of  the  original;  and  till  that  be  produced,  or  a  copy  procured 
according  to  the  mode  in  which  all  instruments  not  required  to  be 
recorded  are  obtained,  there  is  no  legal  evidence  that  any  poww 
of  attorney  ever  existed  from  Moses  to  Payne  Cleveland.  2  Ohio, 
55;  3  Ohio,  368;  23  Pick.  80;  8  Peters,  80;  1  Har.  A  Johns.  527; 
1  Tenn.  Ill ;  2  Wall.  75;  1  Davis,  522;  1  Call,  117;  7  J.  J.  Marah. 
202 ;  2  Porter,  24. 

The  circumstances  do  not  authorize  the  court  to  presume 
498]  *the  execution  of  a  power.  No  knowledge  of  the  acts  of 
Payne  Cleveland  is  brought  home  to  Moses,  iior  to  his  heirs,  and 
the  acquiesence  of  others  can  not  affect  their  rights.  Neither  the 
admissions,  nor  the  acts  of  administrators,  can  affect  the  titles  of 
heirs  to  real  estate.  1  Munf.  437;  6  Johns.  Ch.  373;  4  Har.  & 
Johns.  270;  3  Gill  &  Johns.  259 ;  2  Yerg.  10 ;  5  Hill,  135;  Phil,  on 
Ev.  by  Cow.  &  Hill,  317,  318,  366. 

The  complainants,  and  those  under  whom  they  claim,  have 
never  been  in  possession  under  the  purchase  from  Payne  Cleve- 
land, but  under  the  tax  title.  Hence  they  make  no  case  for  pre- 
sumption. Where  there  is  no  possession,*  the  presumption  fails. 
Gilbert  on  Ev.  103,  104;  Bull.  N.  P.  555 ;  3  Johns.  292;  Gilb.  19; 
Poake,  72,  73 ;  Fleta.  426 ;  1  Roll.  132 ;  2  Mod.  323;  2  Term,  466; 
1  Blk.  532 ;  4  N.  H.  371 ;  8  Wend.  431 ;  5  Peters,  319. 

If  the  existence  of  the  power — both  its  execution  and  its  con* 
tents — as  claimed  by  the  complainants,  were  established  by 
positive  testimony,  the  case  shows  no  sale  made  by  the  attorney, 
in  pursuance  of  the  power. 

The  power,  not  being  under  seal,  did  not  authoriEe  the  attorney 
to  bind  his  principal  by  deed.    It  required,  by  its  express  terms, 
a  sale  in  the  name  of  Moses  Cleveland,  and  did  not  authorise  a  sale 
in  the  name  of  Payne  Cleveland. 
418 
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The  contract  attempted  to  be  Bet  ap,  is  under  seal,  and  in  the 
name  of  Payne  Cleveland  alone.  It  is  his  contract,  both  at  law 
and  in  equity,  and  can  not  be  made  available  as  against  Moses 
Cleveland  or  his  heirs.     1  Hiirs  N.  Y.  HI. 

fiat  there  is  another  departure  from  the  power  under  which  the 
attorney  presumed  to  act.  Ho  sold  the  land  for  certain  town  lots 
to  be  conveyed  to  himself,  and  certain  horses  delivered,  and  to  bo 
delivered,  by  Johnson.  The  power  authorized  no  such  sale.  It 
did  not  authorize  an  exchange  or  a  barter.  In  the  absence  of  ex- 
press direction,  the  agent  is  only  authorized  to  sell  for  cash. 
5  Johns.  58;  11  Vee.  *467,  477;  1  Mod.  214;  3  Hill,  361;  lb,  [499 
374;  1  Ohio,  232;  6  Pet.  319;  8  Barr.  &  Aid.  616;  12  Mod.  514; 
l.Campb.  250. 

The  description  of  the  land  is  too  defective  to  convey  any  title, 
or  to  advise  the  court  what  lands  wore  intended,  and  for  this  rea- 
son the  contract  should  be  held  void.    4  Mass.  205 ;  3  S.  &  B.  607. 


BiBCHARD,  C.  J.  The  first  question  which  presents  itself  in 
considering  this  case  is  the  authority  of  Payne  Cleveland  to  con- 
tract in  behalf  of  Moses  Cleveland.  A  certified  copy  of  an  in- 
strument is  produced  from  the  recorder's  office,  in  the  county  of 
Trombull,  which  is,  in  form,  a  full  and  ample  power  of  attorney, 
authorizing  Payne  Cleveland  to  <'  bargain,  sell,  and  convey''  the 
lands  in  controversy,  together  with  certain  other  lands  lying  in 
Trumbull  county.  This  instrument  purports  to  have  been  signed 
by  Moses  Cleveland,  is  without  a  seal  or  subscribing  witness,  and 
was  acknowledged  under  date  of  May  7,  1804,  before  Cavin  6od- 
dard,  a  justice  of  the  peace  and  notary  public,  at  Windham 
county,  in  the  State  of  Connecticut.  It  was  recorded  December 
11,  1805.  It  is  supposed  that  no  law  of  this  state  required  the 
recording  of  a  power  of  attorney  to  convey  lands  prior  to  1818,  and 
that  this  certified  copy  can  not  be  received  as  clothed  with  any 
official  sanction  belonging  to  duly  recorded  instruments,  properly 
executed,  and  by  law  required  to  be  placed  on  record.  We  have 
already,  at  this  term,  decided,  and  it  had  before  been  repeatedly 
held,  that  an  imperfectly  executed  instrument,  or  one  not  required 
to  be  recorded,  derived  no  efficacy  from  being  placed  on  record. 

Without  being  referred  to  a  statute  authorizing  the  record  of 
this  instrument,  and  in  the  absence  of  authority  showing  that  a 
power  executed  as  this  was,  would  bo  valid,  even  by  the  laws  of 
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Connect  lent  (althouirh  it  is  believed  that  without  a  seal  it  would 
be  well  executed  under  the  laws  of  Connecticut  for  the  convey- 
ance of  lands  within  the  state),  we  must  reject  the  certified  copy; 
600]  as  evidence  to.  prove  the  existence  *and  contents  of  the 
original.  Can  it  be  received  as  a  copy,  or  as  an  item  of  evidence 
to  show  the  contents  of  the  original,  in  connection  with  the  other 
proof  of  facts  and  circumstances  connected  with  this  case?  We 
think  it  may  bo  so  received.  It  is  found  in  the  records  of  a  pub- 
lic office,  made  over  forty  years  since.  Those  living  at  its  date, 
and  who  could  have  testified  concerning  the  original,  have  de- 
parted from  the  scene  of  action.  It  was  acted  upon  more  than 
forty  years  ago,  and  for  many  years  after  its  date,  and  treated  as 
a  genuine  instrument  by  those  who  were  interested  in  knowing 
whether  it  was  a  valid  power.  Whether  it  was  genuine,  contracts 
and  conveyances  were  made  in  virtue  of  it,  and  the  aid  of  courts 
invoked  and  granted  to  perfect  such  conveyances.  Possession  of 
lands  was  surrendered,  and  taken  and  occupied  till  time  has  cured 
all  defects  in  the  conveyances  so  made.  Under  this  state  of  facts 
it  may  be  presumed,  and  we  are  satisfied  that  the  presumption  is 
the  truth,  that  there  was  an  original,  of  which  this  is  an  exact 
copy.  As  to  the  lands  in  the  Salt  Spring  tract  in  Trumbull,  the 
execution  of  the  original  would  be  presumed  to  sustain  the  long 
possessions  of  Heaton.  And  to  establish  the  genuineness  of  the 
lost  instrument  in  one  instance,  is  sufficient  to  authorize  the  re- 
ception of  a  copy. 

The  next  inquiry  is,  what  rights  were  acquired  by  the  acts  of 
Payne  Cleveland  done  under  this  power?  In  his  contract  with 
Johnson  he  describes  himself  as  *' Payne  Cleveland,  attorney  in 
fact  for  Moses  Cleveland.'*  In  all  other  respects  the  article  of 
agreement  is  the  same  as  if  he  were  contracting  in  his  own  name 
and  on  bis  own  behalf.  The  covenants  are  his  personal  cove- 
nants— the  real  estate  is  his.  The  lots  received  in  McKeesport, 
as  part  of  the  consideration,  appear  to  have  been  conveyed  to  him, 
and  yet,  in  1810,  we  find  the  administrator,  Moses  Cleveland,  ac- 
counting with  him,  receiving  the  proceeds  of  the  sale,  and  renting 
and  controlling  the  McKeesport  property,  as  the  property  of 
Moses  Cleveland's  estate.  What  the  real  facts  were,  how  the  ac- 
counts were  settled,  and  what  the  agreements  were  originally  be* 
601]  tween  *Payne  and  Moses  Cleveland's  administrator,  can 
only  be  gathered  from  the  memoranda  of  transactions  which  took 
420 
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more  than  thirty  years  sinco.  Age  has  so  impaired  the  only 
ror,  Judge  Kirtlund,  that  when  his  deposition  was  sought, 
ee  active  mind  had  become  a  blank,  and  he  could  give  no 
Dt  of  anything  in  which  ho  was  formerly  concerned.  Slill, 
ate  of  the  title,  the  force  of  the  expression  "attorney  in  fact 
OSes,'  the  possession  and  control  of  the  lot  in  McKeesport, 
cd  in  exchange,  the  acts  of  the  administrator  in  seeking  the 
rity  of  the  court  in  Trumbull  to  complete  the  contract  by  a 
yance  on  behalf  of  the  estate  of  Moses  Cleveland,  although 
I  validity  as  a  judicial  proceeding,  speak  a  language  that 
ot  be  misunderstood,  showing  that  the  true  intention  was  to 
the  capacity  of  attorney  under  the  authority  of  the  power 
referred  to.  It  matters  little  what  was  the  lorm  of  the  con- 
when  the  intention  of  the  parties  is  palpable,  and  a  full 
leration  has  been  paid  and  received.  It  would  be  a  reproach 
Durt  of  equity  could  it  be  said  that  in  such  a  case  mere  form 
work  a  denial  of  justice.  Whatever  it  might  be  at  law,  this 
ict  with  Johnston  was  in  equity  the  contract  of  Moses,  not 
)  Cleveland,  and  for  the  simple  reason  that  both  intended 
b  should  be  so.  That  was  what  they  designed,  and  the  acci- 
I  circumstance  of  affixing  a  seal  to  the  signature  of  Payne, 
ot  be  allowed  in  this  court  to  make  it  otherwise.  We  look 
esult  that  will  be  consistent  with  the  ends  of  justice,  and 
I  the  way  to  maintain  it  is  so  manifest,  shall  not  be  turned 
'  it,  unless  the  well-settled  rules  of  law  present  insuperable 
;les.  No  well -settled  rule  or  well-considered  adjudication 
e  contravened  by  rejecting  the  seal  and  reforming  this  con- 
so  as  to  make  it  effect  the  objects  of  the  contracting  parties, 
mission  to  sign  as  the  attorney  of  Moses  and  affixing  a  seal 
accidental  circumstances,  which  originated  in  unskillfulness, 
ince,  or  mistake,  and  ought  not  to  defeat  an  agreement 
I  all  parties  for  many  years  treated  as  obligatory,  which  on 
►art  was  fully  executed,  *and  upon  the  other  was  for  [602 
years  without  disaffirmance. 

bin,  it  is  said  that  the  power  was  departed  from  by  receiving 
;  of  the  consideration  in  lands.  Numerous  authorities  have 
cited  to  establish  th  doctrine  that  a  naked  power  to  sell, 
rizes  only  a  sale  lor  money.  The  facts  of  this  case  do  not 
*e  at  our  hands  a  critical  examination  into  the  technical  dis- 
>iis  of  the  law  upon  this  branch  of  the  case.     Without  ad- 
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mitting  or  denying  the  legal  proposition,  wo  leave  it  to  be  settled 
in  some  case  that  may  require  the  expression  of  an  opinion  on  the 
point.  The  evidence  of  George  Parsons  and  others,  shows  that  in 
some  cases  it  was  customary  for  land  agents  to  receive  other  con- 
siderations than  money  in  payment  for  land  sold,  and  as  already 
stated,  it  is  shown  that  long  since  the  consideration  of  this  land 
wont  to  the  benefit  of  the  estate.  In  the  view  we  have  taken  it 
may  well  be  assumed,  that  by  parol  Payne  Cleveland  was  author- 
ized to  contract  in  this  way  by  his  brother,  and  that  the  acta  of 
the  representative  of  the  estate,  both  those  in  Connecticut  and 
Ohio,  are  in  equity  a  suflScient  ratification.  It  can  not  be  doubted 
that  they  had  full  knowledge  of  ail  the  circumstances  of  the  sale. 
Kirtiand*s  attempt  to  make  a  deed,  shows  that  he  was  aware  of 
the  fact.  The  nature  of  his  settlements  with  Payne,  and  his  deal- 
ings with  the  Connecticut  administrators,  prove  that  they  wero 
not  ignorant  npon  the  subject.  It  would  be  reasoning  against 
probabilities  to  suppose  that  the  mother  of  these  respondents 
would  have  acquiesced  in  the  acts  of  her  brother-in-law  Payne,  to 
tho  2)rejudice  of  her  infant  children,  if  she  had  not  known  that  her 
husband,  their  father,  had  given  to  his  brother  permission  to  act 
as  we  find  him  aeting.  . 

Another  point  made  in  the  case  is  to  be  considered.  The  prem- 
ises described  in  the  bill  are  section  No*  1^,  and  fraction  No.  19^ 
in  township  No.  6,  of  range  No.  12,  of  the  Ohio  Company's  pur- 
chase, Athens  county. 

In   the  contract,  the  description  is  **a  certain  tract  of  land 

situate,  lying,  and   being  in  the  county  of and  State  of 

503]  *Ohio,  as  laid  out  in  township  6,  range  12,  No.  19,  contain- 
ing 640  acres,  and  all  of  a  practical  part  of  a  survey  adjoining  the 
same,  containing  260  acres." 

It  is  urged  that  this  description  is  so  uncertain  and  vague,  that 
it  is  void.  We  do  not  think  this  position  can  be  sound*  Payne 
Cleveland  was  evidently  endeavoring  to  dispose  of  his  brother's 
land  in  the  Ohio  Company's  purchase.  Moses  Cleveland  had  bub 
one  section  19,  and  one  fraction  19,  which  adjoined  it  in  township 
6,  range  12.  Both  these  tracts  lay  in  Athens  county,  and  consti- 
tuted one  of  the  two  shares  owned  by  him  in  the  Ohio  Company's 
purchase.  It  is  quite  certain  that  tho  lands  deseribed  in  the  bill 
are  the  same  that  the  contract  embraces,  or  that  the  partiee  in« 
tended  to  embrace. 
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The  remaining  objection  necessary  to  be  considered,  touches 
the  frame  of  the  bill ;  for  in  the  view  we  have  taken  of  the  case, 
it  is  wholly  unnecessary  to  consider  the  tax  title  of  the  plaintiffs, 
or  any  other  question  which  has  been  presented  by  counsel. 

The  bill,  after  stating  the  case  and  bringing  before  the  court 
the  proper  parties,  prays  for  a  decree  against  all  the  defendants, 
compelling  them  to  release  to  complainants  all  their  claims  and 
rights  at  law,  in  the  land  described,  or  to  execute  a  conveyance, 
and  also  a  decree  to  quiet  the  title  of  complainants,  and  that  they 
may  have  such  other  relief  as  pertains  to  equity.  We  can  discover 
no  difficulty  in  the  way  of  a  proper  decree.  There  is  no  need  of 
an  express  prayer  to  reform  the  contract  of  Payne,  so  as  to  make 
it  read  in  the  name  of  Moses  Cleveland ;  a  prayer  for  its  execu- 
tion, or  for  such  relief  as  pertains  to  equity,  is  sufficient.  A  con- 
veyance according  to  the  intention  of  the  parties  is  the  great 
object  of  the  bill,  and  it  would  be  mere  circuity  to  decree:  1.  A 
proper  execution  of  the  power  of  attorney.  2.  A  reforming  of  the 
contract,  and  finally,  a  conveyance.  It  is  better  to  seek,  as  this 
bill  docs,  a  direct  conveyance,  and  the  decree  may  be  so  prepared, 
with  a  perpetual  injunction  against  further  proceedings  at  law  by 
the  respondents,  to  disturb  the  complainant's  possession,  and  a 
decree  for  costs. 


♦James  H.  Baker,  for  the  use  op  Joseph  Baugher,  v.    [601 
Joseph  Thompson. 

Under  the  act  of  February  24,  1834,  allowing  a  defendant  in  an  action  upon 
a  specialty  to  set  up  a  failure  of  consideration  as  a  defense,  to  make  the 
defense  available,  he  must  prove  a  total  failure,  or  a  total  failure  as  to 
distinct  parts  of  the  contract. 

This  is  a  writ  of  error  directed  to  the  court  of  common  pleas  of 
Harrison  county. 

The  original  action  was  debt  upon  a  sealed  bill  or  note.  The 
bill  or  note  is  specially  declared  upon  in  the  first  count  in  the 
declaration,  and  this  is  followed  by  the  common  counts.  The 
HQte  upon  which  the  action  is  founded,  was  given  by  the  defend- 
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ant  to  the  plaintiff,  on  February  14,  1845,  for  8280.88,  payable 
twelve  months  after  date. 

To  this  declaration  the  defendant  pleaded : 

1.  Non  eat  factum  as  to  the  first,  and  nil  debet  as  to  the  other 
counts. 

2.  Entire  failure  of  consideration. 

3.  Failure  of  consideration  as  to  part  of  the  note,  without  aver- 
ring what  part. 

4.  That  the  note  was  obtained  by  fraud,  covin,  and  misrepre* 
sentation. 

g. ,  ^  The  defendant  also  gave  notice,  that  on  the  trial  he  would  give 

^iP\^  in  evidence  certain  facts  which  were  set  forth  in  the  notice,  and 

that  he  would  insist  that  the  facts  so  stated,  showed  an  entire  fall- 


al, 

It- 


^^    *  ure  of  the  consideration  of  the  note. 


i 


W'':  Issue  was  joined  upon  the  first  plea,  and  replications  filed  to  tho 

p^^  special  pleas,  upon  which  issues  were  also  joined. 

The  case  was  submitted  to  a  jury  in  the  court  of  common  pleas, 
and  a  verdict  returned  for  the  defendant,  upon  which  judgment 
was  entered ;  to  reverse  which  judgment  this  writ  of  error  is 
prosecuted. 

505]    *0n  the  trial,  the  plaintiff  excepted  to  the  ruling  of  the 
court  upon  several  points,  as  appears  from  a  bill  of  exceptions, 
'k^::*'  which  is  made  part  of  the  record,  and  is  as  follows : 

^' -  '^On  the  trial  of  this  cause,  the  plaintiff  having  offered  in  evi- 

r/^  dence  the  writing  obligatory  described  in  his  declaration,  rested 

<  his  cause.     Thereupon  the  defendant  offered  and  gave  evidence, 

^  '  tending  to  prove  that  a  contract  was  made  between  the  plaintiff 

^^  and  defendant,  whereby  said  plaintiff,  being  a  millwright,  agreed 

to  repair  the  mill  for  the  defendant  at  and  for  the  customary  cash 
%*.  rates  of  charge  by  measurement  of  such  work  as  the  repairs  con* 

:  ,  sisted  of;    that  the  repairs  were  worth,  at  the  customary  cash 

i.^  ,  rates  of  charge  by  measurement,  about  S504;  that  the  said  plaintiff, 

^\;  immediately  after  the  making  of  the  repairs,  and  in  the  absence 

l^  of  the  defendant,  proceeded  to  measure  said  work,  and  some  days 

1^' .  afterward  procured  from  the  defendant  his  notes  thereon,  amount- 

b ;  ing  in  all  to  8850,  including  the  note  sued  on  ;  that  the  notes  con- 

^!^  Btituting  the  $850,  less  the  note  sued  on,  had  passed  into  the 

hands  of  other  persons,  and  that  the  liability  of  the  defendant 
thereon  had  become  fixed.     The  plaintiff  thereupon  offered  and 
gave  evidence  tending  to  prove  that,  after  the  making  of  the  re- 
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pairs,  the  plaintiff  and  defoDdant  met  to  settle,  and  the  plaintiff 
stated  to  defendant  that  the  said  work  by  measurement,  at  cus- 
tomary cash  prices,  amounted  to  $1,150;  that  the  defendant  ex- 
pressed the  opinion  that  the  bill  was  too  high,  and  offered  8750; 
the  plaintiff  again  asserted  it  was  not  too  high,  and  said  he  was 
willing  to  leave  it  to  millwrights,  and  defendant  said  he  thought 
they  could  settle  it  themselves,  and  they  settled  before  they  sep- 
arated late  at  night.  Defendant  gave  his  notes  to  plaintiff  for 
$850  for  the  said  work  of  plaintiff,  the  note  sued  on  in  this  case 
being  one  of  said  notes.  And  thereupon  the  plaintiff  asked  the 
court  to  charge  the  jury  as  to  the  law  of  this  case,  as  follows : 

1.  That  the  plaintiff  is  entitled  to  their  verdict  for  the  amount 
appearing  due  upon  the  writing  obligatory  offered  *in  evi-  506] 
dence,  unless  they  find  that  the  defendant,  at  the  time  of  the 
making  of  said  writing  obligatory,  was  induced  by  fraudulent 
conduct  on  the  part  of  the  plaintiff  to  believe  that  he  was  making 
an  instrument  different  from  that  which  he  actually  did  make,  or 
unless  they  find  that  the  consideration  of  said  writing  obligatory 
has  failed  in  whole  or  in  part. 

2.  That  the  jury  can  not  find  that  the  consideration  of  said 
writing  obligatory  has  entirely  failed,  without  they  find  that  the 
repairs  constituting  such  consideration  were  of  no  value;  nor  that 
the  consideration  of  said  writing  obligatory  has  failed  in  part,  un- 
less they  find  that  a  part  of  such  repairs  were  of  no  value,  and 
also  find  the  price  fixed  by  the  parties  upon  such  repairs,  as  they 
find  of  no  value  at  the  time  of  the  giving  of  said  notes. 

3.  That  if  they  find  that  said  writing  obligatory  was  given  upon 
a  compromise  between  said  parties,  as  to  the  price  and  value  of  said 
repairs,  the  plaintiff  is  entitled  to  their  verdict  for  the  amount 
appearing  due  upon  said  writing  obligatory,  irrespective  of  what 
may  have  been  the  real  value  of  such  repairs  at  customary  cash 
prices. 

Upon  which  said  first  proposition  the  court  charged  the  jury 
that  if,  when  the  parties  met  to  ascertain  what  was  due  from  the 
defendant  to  the  plaintiff,  the  plaintiff  deceived  the  defendant, 
and  induced  him  to  believe  that  the  plaintiff  was  entitled  to  re- 
cover more  than  he  was  entitled  to  receive,  the  defendant  is  eu« 
titled  to  an  abatement  equal  to  the  excess  over  the  amount  actu- 
ally due. 

XTpon  said  second  proposition,  the  court  refused  to  charge  the 
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law  as  stated  in  said  proposition  ;  but  the  court  did  cbar^  the 
jury  that  the  law  is  otherwise  than  is  stated  in  said  proposition. 

Upon  said  third  proposition,  the  court  charged  the  jury  that 
the  law  was  as  stated  in  said  proposition,  provided  the  parties 
met  on  terms  of  equality,  and  the  plaintiff  did  not  deceive  the  de- 
fendant by  fraudulent  representations. 

To  which  said  several  opinions  of  the  court  in  refusing  to 
507]  *charge  as  aforesaid,  as  well  as  to  the  several  instructions 
given  by  the  court  to  the  jury  in  their  charge  aforesaid,  the 
plaintiff  excepted,  and  prayed  that  his  bill  of  exceptions  in  that 
behalf  might  be  allowed,  which  is  accordingly  done.  And  upon 
his  motion,  the  same  is  ordered  to  be  made  a  part  of  the  record 
in  this  case. 

The  errors  assigned  and  relie  d  upon  are,  that  the  court  of  com- 
mon pleas  erred  in  refusing  to  instruct  the  jury  as  required  by 
the  plaintiff,  and  in  the  instruction  given,  and  also  the  general 
error. 

J.  C.  Hanob  and  S.  W.  Bostwick,  for  plaintiff  in  error. 

Stanton  &  Peppard,  for  defendant. 

The  case  was  submitted  without  argument. 

Hitchcock,  J.  The  request  first  made  by  plaintiff's  counsel  for 
the  instruction  of  the  court  to  the  jury,  is  based  upon  the  assump- 
tion, that  in  order  to  avoid  a  contract  for  fraud,  the  fraud  must  be 
committed  in  the  execution  of  the  instrument  witnessing  the  con- 
tract, and  not  in  false  and  fraudulent  representations  previously 
made,  which  induced  the  party  to  execute  it.  The  court  of  com- 
mon pleas  did  not  recognize  this  as  a  sound  principle  of  law,  and 
refused  to  charge  as  requested.  Upon  this  question  this  court  is 
divided  in  opinion,  or  at  least  have  not  been  able  to  come  to  a 
definite  conclusion,  and  it  is  therefore  left  undetermined.  Nor  are 
we  prepared  to  say  whether  or  not  there  was  error  in  the  charge 
actually  given  by  the  court  in  response  to  this  request. 

Counsel  for  plaintiff  next  requested  the  court  to  charge  the  jury 
that  they  could  not  find  the  consideration  for  said  writing  oblig- 
atory had  entirely  failed,  unless  they  found  that  the  repairs  con- 
508]  stituting  such  consideration,  were  of  no  *vulue;  nor  that 
the  consideration  had  failed  in  part,  unless  they  should  find  that 
a  part  of  such  repairs  were  of  no  value,  and  also  find  the  price 
fixed  upon  such  repairs  as  were  of  no  value. 
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The  conrt  refascd  so  to  charge  the  jary,  bat  did  charge  that 
saob  was  not  the  law. 

Wa8  this  erroneoas? 

The  construction  which  has  been  pat  by  this  court  upon  the  aol 
of  February  24,  1834,  allowing  a  defendant  to  an  action  upon  a 
written  contract  for  the  payment  of  property  or  raonoy,  to  plead 
or  give  notice  of  the  entire  or  partial  failure  of  consideration,  is 
this:  If  the  defendant  relics  upon  entire  failure,  he  must  so  make 
his  proof.  If  he  relies  upon  partial  failure,  he  must,  by  his  proof^ 
show  wherein  this  partial  failure  consists.  It  is  not  enough  that  he 
proves  that  the  consideration  is  less  valuable  than  it  was  supposed 
or  estimated  to  be,  when  the  contract  was  made.  If  the  law  were 
to  be  BO  construed,  it  would  be  of  no  u«e  to  fix  any  value  upon  the 
property  or  labor,  or  whatever  might  be  the  consideration  of  the 
note,  bond,  or  contract,  for  this  value  might  be  varied  by  the 
proofs,  or  by  the  verdict  of  a  jury.  Besides,  if  the  vendee  of  an 
article  might  prove  that  the  article  was  of  less  value  than  the 
contract  price,  the  vendor  ought  to  be  permitted  to  prove  that  it 
was  more  valuable.  Such  was  never  the  intention  of  the  law.  To 
avail  himself  of  this  law,  a  defendant  must  show  that  the  con- 
sideration is  entirely  valueless,  or  if  the  defense  is  partial  failure, 
then  he  must  prove  that  part  of  the  consideration  which  is  claimed 
to  have  failed,  was  entirely  valueless. 

For  instance,  a  note  is  given,  the  consideration  of  which  is  one 
thousand  barrels  of  flour,  at  a  stipulated  price  per  barrel.  No 
part  of  the  flour  is  delivered.  Hero  would  be  an  entire  failure  of 
consideration.  If  but  five  hundred  barrels  is  delivered,  there  is  a 
partial  failure  of  consideration  to  this  extent.  But  the  maker  of 
the  note  can  not  rely  upon  the  defense,  that  there  was  a  partial 
fjEtilure  of  consideration,  and  Sustain  the  same  by  proof,  [509 
that  the  flour  was  of  less  value  than  the  contract  price. 

If  we  are  right  in  this  construction,  and  it  is  the  construction 
which  this  court  has  always  given  to  the  statute,  it  follows  that 
the  court  of  common  pleas  erred  in  not  instructing  upon  this  point 
as  requested. 

For  this  error  the  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings. 
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Calvin  Hoobbn  v.  Eiverius  Bidwell. 

Delirefy,  under  a  contract  of  sale,  is  not  essential  to  pasi  the  title  to  personal 

property. 

This  is  a  writ  of  error,  directed  to  the  court  of  commoD  pleas  of 
Sandusky  county. 

The  original  action  was  replevin,  commenced  March  11,  1844, 
in  the  common  pleus  of  Sandusky  county,  and  afterward  appealed 
to  the  Supremo  Court. 

Upon  the  trial  of  the  cause  before  the  Supreme  Court,  the  fol- 
lowing facts  appeared,  to  wit,  that  on  August  18,  1843,  Seth  Barker 
bought  a  wagon  of  Charles  Rice,  for  the  sum  of  seventy-five  dol- 
lars, payable  by  the  1st  of  March  following,  and  on  the  same  day 
gave  his  note  for  the  amount  to  Bice,  with  the  plaintiff,  Hooben, 
as  surety;  that  Barker  at  the  same  time  executed  to  plaintiff,  a 
mortgage  of  the  wagon  and  a  yoke  of  oxen,  an  ox-yoke  and  irons; 
that  the  property  remained  in  the  possession  of  Barker  till  a  few 
days  before  the  replevin  was  commenced,  when  Barker  went  to 
Lower  Sandusky  with  the  property,  and  sold  it  to  one  Harman, 
who,  on  the  same  day,  sold  it  to  Bidwell,  the  defendant,  in  whose 
possession  it  remained  until  replevied.  ^Thore  was  no  evidence 
tending  to  prove  that  Barker,  the  mortgagor,  actually  delivered 
610]  the  property  to  the  plaintiff.  On  the  trial,  the  court  charged 
the  jury  that  if  they  were  not  satisfied  from  the  evidence  that 
there  was  a  delivery  of  the  property  by  Barker  to  the  plaintiff, 
prior  to  the  sale  and  delivery  by  Barker  to  Harman,  the  vendor 
of  the  defendant,  then  no  title  passed  to  the  plaintiff,  and  the  de- 
fendant would  be  entitled  to  recover. 

To  this  charge  the  plaintiff  excepted,  and  the  question  raised  is 
as  to  the  correctness  of  this  charge. 

B.  Lanb  and  John  Wheelbr,  for  plaintiff  in  error. 

B.  T.  BuoKLAND,  for  defendant. 

Avery,  J.  In  this  case  no  question  concerning  actual  fraud  or 
fraudulent  conveyance,  is  presented  for  our  determination. 

On  the  trial  before  the  jury,  the  court  charged  that  retaining 
possession  by  the  vendor  was  prima  facie  evidence  of  fraud,  but 
that  the  possession  might  be  explained.  Under  this  instruction 
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from  the  court,  the  jury  fonnd  that  the  possession 
gagor  was  bona  fide;  so  that  the  only  qnestion  no\^ 
mined,  respects  the  necessity  of  a  delivery  of  the  goo 
gagor,  in  order  to  constitue  a  valid  mortgage.  If  th 
by  this  mortgage  to  the  piaintiflT,  Hooben,  then  thod 
claims  under  Barker,  must  fail  in  his  defense,  acc< 
authority  of  5  Ohio,  202,  where  it  is  said  that  do  on( 
a  greater  right  or  better  title  than  he  himself  posscsi 
ities  like  the  following,  upon  the  subject  of  delivery,  a: 

"Delivery  of  goods  to  a  carrier,  is  equivalent  to 
the  purchaser." 

**  Symbolical  delivery  will  in  many  cases  be  sufficiei 
alent  in  its  legal  effect  to  actual  delivery." 

"Delivery  of  the  key  of  a  warehouse  in  which  g 
deposited,  transfers  the  property."  So  the  delivery 
of  the  storekeeper  for  the  goods. 

*In  the  sale  of  a  ship  at  sea  the  delivery  must  be 
ical.     If  the  vendor  take   the  vendee  within  sight 
articles  and  shows  them  to  him,  it  amounts  to  a  dcli^ 
ery  of  a  sample  has  been  suflScient  to  transfer  the 
Kent's   Com.  393-395.      That  the  property  passes 
where  the  sale  is  perfected  without  delivery,  see  2 
Swia*8  Dig.  378,  380,  3  Johns.  170,  authorities  cited  1 
iff 's  counsel. 

The  delivery  in  a  case  like  the  present,  where  the 
he  were  to  take  possession,  must,  according  to  the  u 
of  the  parties,  immediately''  restore  it,  is  so  purely 
form,  attended  with  no  real  benefit,  that  there  seer 
little  reason  for  requiring  the  act.  From  the  cases  a 
and  others  of  a  similar  character,  it  would  be  imp] 
cording  to  the  general  rule,  a  delivery  is  necessary 
or  to  prove  a  perfect  change  of  property.  The  civil 
a  delivery,  and  so  it  has  been  said  did  the  common  1 
think  delivery  not  necessary  by  the  common  law  to 
to  personal  property;  that  a  sale  without  it  is  comple 
the  parties,  though  it  be  not  so  as  to  affect  the  intere 
cases  of  third  persons.  Since  the  case  in  5  Ohio, 
red  to,  the  law  has  been  settled  in  this  state  as  to 
also.     We  think,  therefore,  that  delivery  is  not  essen 
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the  coart  erred  in  requiring  proof  of  it  apon  the  trial  of  this 
cause. 
The  judgment  will  be  reversed. 

BiROHARD)  G.  J.,  diftBonting,  I  have  alwaye  been  of  the  opin- 
ion, that  on  a  sale  of  personal  property,  whether  absolute  or  con- 
ditional, a  delivery,  either  actual  or  symbolical,  is  necessary  to 
transfer  the  title,  so  as  to  defeat  a  subsequent  bona  fide  purchaser 
for  valuable  consideration  without  notice. 

In  Twyne's  case  it  was  held,  that  if  possession  did  not  accom- 
pany and  follow  the  deed,  the  sale  was  fraudulent  j7er  se  as  against 
612]  creditors  and  subsequent  purchaners.  In  this  *state  the  rale 
of  the  English  and  New  York  and  United  States  courts  has  been 
modified.     We  now  follow  the  recent  decisions  of  those  courts,  . 

and  regard  the  retaining  of  the  possession  after  a  sale  as  only  I 

prima  facie  evidence  that  it  is  fraudulent  ; 

But  that  A.  may  set  down  in  his  office  and  make  to  B.  a  -mort-  | 

gage  of  personal  property,  which  is  not  present  and  not  even  de- 
livered to  B.,  and  thereby  vest  in  him  a  title  which  will  enable  B. 
to  defeat  C.  a  bona  fide  purchaser,  to  whom  A-  raay  subsequently 
sell  and  deliver  the  same  property,  is  just  what  I  do  not  believe 
should  be  permitted. 

I  am  aware  that  some  writers  have  said  that  a  sale  of  personal 
property  without  delivery  is  good  and  vests  the  title  in  the  par- 
chaser,  and  there  may  be  decisions  of  cases  by  courts  who  follow 
the  digests,  the  same  way. 

I  would  neither  follow  the  digests  norsach  courts,  upon  a  mat- 
ter which  is  a  departure  from  sound  principles.  I  bow  to  the 
authorities  in  all  cases,  but  by  authorities,  I  mean  the  adjudica- 
tion of  respectable  courts  of  last  resort,  whose  decisions  are  based 
upon  doctrines  and  principles  that  would  do  eqaal  jostice  between 
man  and  man.  It  should  be  held  that  the  right  of  Hooben  to  the 
oxen  in  controversy,  is  inferior  to  the  right  of  Bid  well.  That 
Hoo ben's  right  antil  delivery,  was  a  mere  right  in  contract,  not 
a  right  to  the  property  as  against  third  persons.  It  was  like  a 
contract  of  sale  where  the  goods  have  been  stopped  in  transitu  be- 
fore delivery,  no  title  vested. 

Although  a  symbolical  delivery  in  one  sense  may  seem  a  mere 
farcical  thing  of  little  moment,  something  which  might  well  be 
dispensed  with,  and  which  subserves  no  good  purpose,  yet  fre- 
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qnently  it  is  not  so.  Who  can  say  in  this  case,  that  if  a  witness 
had  been  called  to  attest  a  mere  formal  delivery,  it  would  not 
have  prevented  the  imposition  practiced  upon  Bidwell?  It  might 
have  given  notoriety  to  the  sale.  The  witness  called  to  attest  the 
formal  delivery  might  have  given  him  information  of  the  mort- 
gage- 

I  look  upon  the  mle  that  a  delivery  of  some  kind  is  necessary 
*to  perfect  a  sale  of  personal  property,  as  a  very  ancient  [613 
one.  If  I  could  discover  no  reason  why  it  was  ever  adopted,  or 
why  it  should  further  be  adhered  to,  I  should  not  be  willing  to 
obliterate  it  so  long  as  it  produces  no  mischief.  Ancient  rules  of 
law  are  like  ancient  landmarks,  and  the  chances  are  ten  to  one, 
that  in  some  way,  or  at  some  time,  they  will  be  of  use. 


Steamboat  Albatross  t?.  Jacob  L.  Watnb. 

A  witness  can  only  testify  to  facts,  not  to  inferences  deduct  Die  from  facts.  A 
question  propounded  to  a  witness  in  this  form:  "  What  du  you  know,  if 
anything,  of  any  custom  of  trade  in  delivering  goods  at  Memphis  by 
steamboats  different  from  the  usage  of  other  ports  on  the  Mississippi 
rivor  ?  "  is  in  proper  form. 

A  local  custom  at  Memphis  regulating  the  mode  of  delivering  the  goods 
there,  is  not  binding  on  shippers  at  Cincinnati,  unless  known  to  merchants 
and  shippers  there. 

The  Supreme  Court  will  not  reverse  the  judgment  of  an  inferior  court,  though 
the  judge  may  have  charged  incorrectly  upon  a  matter  not  material  to  a 
correct  determination  of  the  case. 

This  is  a  writ  of  error  to  the  Supreme  Court  of  Hamilton 
county. 

The  action  was  originally  brought  in  the  superior  court  of  Cin- 
cinnati, and  judgment  rendered  for  the  then  plaintiff.  It  was  then 
taken  to  the  Supreme  Court  by  writ  of  error,  and  the  judgment 
of  the  superior  court  affirmed.  This  writ  is  prosecuted  to  reverse 
the  judgment  of  the  Supreme  Court,  on  the  ground  that  that  court 
erred  in  affirming  the  judgment  of  the  superior  court. 

The  action  below  was  assumpsit  upon  a  bill  of  lading,  signed 
by  the  proper  officer  of  the  steamboat  Albatross,  for  a  lot  of  furni- 
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tnre,  to  be  delivered  to  J.  W.  Haynie  at  Memphis,  and  which  it 
514]  was  averred  was  never  delivered  to  said  *Haynie.  It  was 
claimed  by  the  defendant  that  the  goods  were  delivered  at  the 
wharf-boat  of  A.  B.  Shaw  k  Co.,  at  the  landing  at  Memphis,  and 
that  by  the  custom  of  the  trade  upon  the  Mississippi  river,  a  dc. 
livery  upon  their  wharf-boat  for  any  consignee  doing  basinoss  ui 
Memphis,  was  a  good  delivery.  Much  testimony  was  taken  upon 
this  point,  and  exceptions  were  taken  to  the  charge  of  the  court 
upon  the  questions  it  involved.  Exceptions  were  also  taken  to 
t»he  ruling  of  the  court  in  receiving  and  excluding  testimony.  The 
various  points  snflSciently  appear  in  the  opinion  of  the  court. 

King  &  Anderson,  for  plaintiff  in  error. 

Fox  &  Lincoln,  for  defendant  in  error. 

No  arguments  were  furnished  to  the  reporter. 

BiROHABD,  C.  J.  In  order  to  determine  whether  the  Supremo 
Court  erred  upon  the  circuit,  we  must  examine  the  errors  assigned 
upon  the  record  as  there  presented.  The  first  is  a  defect  in  the 
declaration.     In  this  there  is  nothing. 

The  second  error  relates  to  the  exclusion  of  that  portion  of 
Shaw's  testimony,  which  is  in  the  following  words:  '*  That  from 
bis  previous  habit  of  receiving  goods  on  the  wharf-boat  for  Hay- 
nie, and  which  was  ratified  by  him,  and  from  the  fact  that  he  was 
in  the  habit  of  receiving  goods  for  merchants  generally,  at  Mem- 
phis, ho  considered  himself  authorized  to  receive  goods  directed 
to  Hayuie,  or  almost  any  merchant  at  Memphis." 

This  was  stricken  from  the  deposition  and  not  permitted  to  be 
read  to  the  jury,  on  the  ground  that  it  was  argumentative.  Is  it 
not  objectionable?  What  right  had  this  witness  to  testify  what 
he  thought,  or  considered,  and  what  were  the  inferences  which  be 
drew  from  the  facts  known  to  himself,  and  not  disclosed?  He 
had  no  such  right.  He  was  called  as  a  witness  to  give  facts,  not 
615]  legal  conclusions,  ^r  his  own  conclusions,  upon  a  state  of 
facts  unknown  to  the  court  and  jury.  He  does  not  state  what  had 
been  done  which  he  considered  a  ratification  by  Haynie  of  his  re- 
ception of  goods  that  had  been  previously  consigned  to  Haynie 
and  delivered  to  him.  Neither  the  court  nor  jury  could  possibly 
tell  from  this  statement,  which  was  rejected,  whether  Haynie  had 
done  anything  which  could  in  law  bo  regarded  a  ratification. 
The  utmost  that  could  be  inferred  from  it  would  be  that  somo- 
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thing  hvA  been  done  by  Hajnie,  which  was  a  ratification,  pro- 

vidod  the  witness  was  honest  and  had  drawn  correct  legal  infer- 

eneos.     The  whole  statement  was  a  matter  of  mere  argument  and  -  1"^ 

opinion,  upon  a  point  where  he  coulcf  have  stated  facts,  and  was-  -  }^^ 

not  entitled  to  give  an  opinion.    There  was  no  error  in  aflSrming  ^i 

that  part  of  the  judgment  of  the  superior  court  which  averted 

this  statement  from  the  jury. 

The  next  assignment  of  error  is  founded  upon  this  question  r 
"  What  do  you  know,  if  anything,  of  any  custom  of  trade  in  deliv- 
ering goods  at  Memphis  by  steamboats,  different  from  the  usages 
of  other  ports  on  the  Mississippi  river?"     This  was  objected  to,  "^ 

and  another  form  of  propounding  the  interrogatory  was  insisted 
on,  but  the  court  overruled  the  objection. 

It  is  said  that  this  question  was  unfair,  leading,  argumentative, 
and  faulty  in  effect,  if  not  in  form.  That  the  witness,  if  ignorant  of 
the  customs  of  all  .the  places  on  the  river,  would  have  answered 
negatively,  and  so  the  plaintiff  would  have  gained  proof  from  the 
mere  ignorance  of  the  witness  against  the  existence  of  the  special 
custom  sought  to  be  established  as  a  valid  custom  at  the  port  of 
Memphis.  We  do  not  think  the  question  was  fairly  liable  to  any 
such  objection.  If  the  witness  really  knew  nothing  about  the 
trade  by  steamboat,  carried  on  upon  the  river,  and  particularly  at 
Memphis,  the  objection  to  his  testimony  should  have  been  placed 
upon  that  ground.  Assuming  that  he  did  know  and  was  compe- 
tent to  testify  concerning  the  usages  or  customs  of  the  river, 
and  this  question  was  as  far  from  being  leading  as  anything 
^ould  be ;  nor  was  there  anything  unfair  in  it.  If,  in  fact,  a  [51& 
special  custom  existed  at  Memphis,  by  which  a  delivery  to  Shaw  was 
a  good  delivery  to  Haynie,  or  to  whomsoever  goods  might  be  con- 
signed, the  witness  would  not  fail  to  state  it,  supposing  him  to  be 
a  person  of  ordinary  intelligence,  and  acquainted  with  the  river 
trade.  It  would  have  been  so  far  out  of  the  usual  way  of  trade, 
that  no  business  man  would  have  forgotten  or  neglected  to  state  it. 
And  if  .he  had  so  Ibrgotten,  a  cross-examination  or  a  single  ques- 
tion would  have  brought  out  the  fact,  and  the  extent  of  his  knowl- 
edge, or  his  total  want  of  all  information  upon  the  subject. 

Another  error  complained  of  by  the  plaintiff  is  set  out  in  the  third 

exception.     The  plaintiff  below  prayed  the  court  to  charge  the 

jury,  and  the  court  so  charged,  among  other  matters,  that  the 

oBage  set  up  by  the  defendant  was  not  valid,  and  did  not  mak& 
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out  a  good  delivery  unless  it  was  proved  that  a  large  majority  of 
merchants  at  Cincinnati,  shipping  goods  to  Memphis,  knew  of  the 
usage;  that  a  local  eastern  at  Memphis  regulating  the  mode  of 
delivering  goods  there  is  not  binding  on  shippers  at  Cincinnati, 
if  not  known  to  merchants  and  shippers  abroad;  and  that  a  prao* 
tice  of  delivering  goods  at  particular  places,  in  a  particular  way, 
though  long  acquiesced  in  before  any  difficulty  arose,  is  not  valid 
as  a  custom. 

We  find  no  fault  with  this  instruction.  But  the  defendant  ob- 
jected to  the  charge  asked  by  the'plaintiff,  and  prayed  the  court 
to  charge  the  jury  that  a  delivery  according  to  the  established 
custom  at  the  port  of  destination  is  good  in  the  absence  of  any 
special  provision  to  the  contrary ;  that  shippers  are  bound  to  take 
notice  of  the  usages  at  the  port  of  destination,  and  must  be  pre- 
sumed ta contract  with  reference  to  such  usages;  and  that  the 
defendant  was  bound  only  to  show  a  delivery,  according  to  the 
known  and  usual  custom  at  Memphis,  and  not  to  show  that  such 
usage  at  Memphis,  was  known  among  a  large  majority  of  those 
•elsewhere  engaged  in  the  Memphis  trade,  but  only  that  such  was 
517]  the  ^general  custom  of  delivery  at  Memphis.  This  the  court 
refused  to  give  in  the  form  asked,  and  we  think  rightly.  Because 
taken  altogether  it  would  have  misled  the  jury.  The  law  is  here 
^o  blended  with  error,  that  a  jury  would  not  have  been  able  from 
the  entire  paragraph  to  gather  a  safe  rule.  The  court  could  not 
with  any  propriety  say  that  a  contract  made  at  Cincinnati,  was 
made  in  reference  to  a  custom  unknown  to  one  of  the  parties  at 
that  place,  and  unknown  to  those  residing  there  and  engaged  in 
the  Memphis  trade.  It  is  misapplying  legal  terms  to  call  a  local 
j)raciice,  not  known  to  persons  generally  engaged  in  the  Memphis 
trade,  a  usage^  or  a  custom^  or  a  general  custom. 

A  practice  which  is  unknown  to  those  generally  engaged  in 
the  trade,  and  interested  in  it,  can  not  be  sustained  as  a  usage. 
It  can  not  control  the  terms  of  a  contract,  because  those  making 
the  contract  can  not  be  presumed  to  contract  in  reference  to  a 
thing  of  which  they  were  ignorant.  A  custom  once  established 
becomes  a  law  as  to  the  particular  subject  to  which  it  relates* 
And  being  of  this  nature,  the  legal  presumption  at  once  obtains 
that  the  contract  was  made  in  reference  to  it,  because  it  is  in  the 
nature  of  a  law.  But  to  give  it  this  force,  notoriety,  uniformity, 
sdreasonableness,  and  public  acquiescence  in  it  are  requisite. 
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In  carefully  reviewing  the  entire  charge  set 
bill  of  exceptions,  we  are  satisfied  that  the  jui 
rected,  and  that  it  shows  no  error  to  the  plaint 

Upon  the  fourth  bill  of  exceptions,  the  objec 
judges  remark  that  "  he  did  not  think  there  ti 
dence  that  Haynie  was  absent  on  that  day''  m 
goods  were  loft  at  the  wharf-boat  of  Shaw  &  ( 
Desses  had  stated  that  Haynie  was  not  in  bu 
after  October  1,  1844,  when  he  became  clerk  o 
is  probable  the  court  would  have  corrected  thi^ 
ter  of  fact  at  the  time,  had  it  been  called  to  thei 
testimony  of  the  witnesses  referred  to.  Whet 
such  testimony  ♦or  not,  does  not  appear  fron 
But  we  should  not  reverse  the  judgment  if  it 
cause  that  matter  seems  to  us  foreign  to  the 
regard  the  error  as  an  error  upon  an  abstract 
way  material  to  the  merits  of  the  cause.  The 
oeptions  sets  forth  part  of  an  agreed  statemen 
that  the  goods  were  landed  at  the  wharf- boat  o 
and  that  the  only  question  in  the  case  must  h 
that  was  such  a  delivery  as  discharged  the  cai 
It  was  claimed  that  a  custom  of  the  trade  mad 
livery  according  to  a  stipulation  contained  in 
and  if  the  court  committed  no  error  on  the  re: 
Tersy,  the  plaintiff  has  no  right  to  complaic 
numerous  may  have  been  the  mistakes  in  stating 
that  had  nothing  to  do  with  the  case  then  in  hi 

All  the  law  that  was  laid  down  upon  the  subj 
be  considered  as  out  of  the  case.  There  is  noth 
•show  that  it  was  applicable.  Nothing  to  show 
left  the  goods  in  store  ;  that  they  were  placet 
for  any  such  purpose ;  or  that  his  wharf-boat  i 
of  storage.  If  the  charge  upon  this  point  was  s 
the  bill  of  exceptions  is  very  defective  in  not  s 
came  so.    Judgment  affirmed. 
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619]   ^Nicholas  Theyenin  t?.  Lessee  of  Marshall  D.  SLOctm 

Under  tbe  act  of  Janaary  30,  1822,  providing  for  the  remission  of  penalties, 
and  for  the  sale  of  land  for  taxes,  the  county  auditor  is  a  competent  wit- 
ness to  prove  that  a  list  of  judgments,  as  provided  in  the  act,  was  delivered 
to  him. 

TTuder  the  same  act  due  notice  of  sale  may  be  proven  by  the  production  of  a 
newspaper  containing  an  advertisement  of  the  notice,  accompanied  by 
proof  of  publication  for  the  requisite  length  of  time. 

And  under  that  act  the  books  of  the  county  auditor  may  be  given  in  evidence 
to  prove  that  the  land  was  offered  for  gale,  and  not  sold  for  want  of  bid- 
ders, although  in  the  entries  of  said  books  there  may  be  some  irregu- 
larities. 

The  forfeiture  of  land  to  the  state  for  non-payment  of  taxes  does  not  divest 
the  former  proprietor  of  title,  so  as  to  prevent  him  from  maintaining  an 
action  of  ejectment  against  one  in  possession  not  claiming  title  under  the 
state. 

This  is  a  writ  of  error  to  tbe  court  of  common  pleas  of  Gallia 
county. 

The  original  action  was  ejectment,  commenced  by  the  defendant 
in  error  in  the  court  of  common  pleas  of  Gallia  county,  for  the 
recovery  of  section  19,  township  5,  range  15,  in  the  Ohio  Com- 
pany's purchase,  and  in  the  county  of  Gallia. 

Upon  the  trial  of  the  case,  the  plaintiff  having  introduced  evi- 
dence to  prove  his  title,  rested. 

The  plaintiff  in  error  then  set  up  title  to  the  promises  in  con- 
troversy by  virtue  of  the  forfeiture  thereof  to  the  state  under  the 
"act  providing  for  the  remission  of  penalties,  and  for  the  sale  of 
lands  for  taxes,*'  passed  January  30,  1822  (commonly  known  as 
the  judgment  act),  and  of  a  subsequent  sale  and  conveyance  to  his 
grantor,  pursuant  to  the  "  act  to  provide  for  the  sale  of  lands  for- 
feited to  the  state  for  the  non-payment  of  taxes,"  passed  March 
14,  1831.  Having  given  in  evidence  a  record  of  a  judgment  ren- 
dered by  the  court  of  common  pleas  of  Gallia  county  in  1825, 
pursuant  to  the  act  first  above  mentioned,  and  of  an  order  of  sale 
made  by  said  court  pursuant  to  section  6  of  the  act  aforesaid,  be 
520]  next  ^offered  tbe  testimony  which  is  contained  in  the  follow- 
ing bill  of  exceptions : 

''Be  it  remembered,  that  on  the  trial  of  this  cause,  Nathaniel 
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Oates,  being  called  by  the  defendant  as  a  witness,  testified  that  in 
the  years  1824  and  1825  he  was  the  auditor  of  the  connty  of  Gallia. 
That  he  received  from  the  clerk  of  the  court  of  comnnon  pleas  for 
«aid  county  a  certified  copy  of  an  order  of  sale  of  certain  lands  on 
which  judgment  had  been  entered  in  that  court,  under  the  act  of 
January  30, 1822,  *  entitled  an  act  providing  for  the  remission  of 
penalties  and  for  the  sale  of  lands  for  taxes.'  That  said  order  of 
sale  so  delivered  to  him  has  been  lost  or  mislaid,  and  can  not  now 
be  found ;  that  he  advertised  said  list  of  lands  so  ordered  to  be 
eold  for  thirty  days  prior  to  the  Ist  of  June,  A.  D.  1825,  in  the 
*  Grallia  Free  Press,*  a  paper  then  published  weekly  in  the  town 
of  Gallipolis,  which  advertisement  contained  a  true  copy  of 
the  list  of  said  judgments  and  of  the  clerk's  certificate  under 
his  seal,  four  of  which  weekly  papers  containing  said  advertise- 
ment, dated  April  14,  1825,  April  21,  1825,  April  28,  1825,  and 
May  5, 1825,  he  put  on  file  among  his  papers  in  the  county  auditor's 
office,  and  are  now  here  presented,  which  advertisement  is  in  the 
words  and  figures  following: 

"  State  of  Ohio  Gallia  county^  as, 

"A  list  of  those  judgments  entered  in  the  name  of  the  ^tate  of 
Ohio,  at  the  April  term  of  the  court  of  common  pleas,  last  past,  in 
said  county,  for  the  amount  of  tax,  interest  and  penalty  for  the 
years  therein  designated,  against  the  person  in  whose  names  the 
several  tracts  hereinafter  mentioned  are  charged,  including  the 
-costs  to  be  taxed  on  every  several  tract,  to  wit : 
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"  Ordered,  that  Nathaniel  Gates,  the  county  auditor,  proceeded  to 
advertise  and  sell  the  lands  in  the  foregoing  cases,  agreeably  to 
the  statute  in  such  case  made  and  provided. 
^*  State  of  OhiOy  Gallia  county^  98. 

**  I,  Francis  Le  Clercq,  clerk  of  the  couH  of  common  pleas  in 
and  for  said  county,  do  certify  that  the  foregoing  is  a  correct  list 
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of  the  judgments  entered,  in  the  name  of  said  state,  against  the 
persons  therein  named  for  delinquent  taxes,  interest,  penalties, 
and  costs  as  aforesaid,  and  that  the  above  order  of  sale  is  a  true 
copy  from  the  minutes  of  said  court  now  remaining  on  file  in  my 
office. 

*'  In  testimony  whereof,  I  have  hereunto  set  my  name  and  af- 
fixed the  seal  of  our  said  court  at  Gallipolis,  this  April  12,  a.  d» 
1825,  and  in  the  year  of  this  state  the  twenty-third. 

"  Peancis  Lb  Clbboq,  der*." 

"Auditor's  Offiob,  April  12,  1825. 
**8tate  of  OhiOy  Oallia  county^  88. 

"I,  Nathaniel  Gates,  auditor  of  Gallia  county,  do  certify  that 
the  foregoing  is  a  list  of  judgments  obtained  in  the  name  of  the 
State  of  Ohio,  in  the  court  of  common  pleas,  held  in  said  county  of 
Gallia,  at  its  April  term,  1825,  for  taxes  due  on  lands  for  the  yeara 
in  the  above  exhibit  mentioned,  as  certified  by  the  clerk  of  said 
523]  *court,  under  his  hand  and  the  seal  of  said  court,  agreeably 
to  an  advertisement  published  in  the  <  Supporter'  and  *  Scioto 
Gazette,'  six  weeks  prior  to  a  motion  being  made  to  said  court 
for  a  judgment  in  the  above  cases.  Notice  is  hereby  given  that 
on  Wednesday,  the  1st  day  of  June  next,  at  the  court-house,  in 
the  town  of  Gallipolis,  between  the  hours  of  ten  and  four  o'clock, 
I  shall  proceed,  pursuant  to  an  'act  providing  for  the  remission 
of  penalties,  and  for  the  sale  of  land  for  taxes,'  passed  January 
30,  1822,  to  offer  for  sale  each  of  the  above  tracts  for  the  amount 
of  said  judgment  and  costs  charged  on  each  tract,  to  such  person 
or  persons  as  will  pay  the  amount  of  said  judgment  and  costs  for 
the  least  number  of  acres  to  be  laid  off  in  the  northwest  corner 
of  said  tract,  to  which  the  same  stand  charged,  provided  that  the 
amount  of  judgment  and  costs  are  not  paid  prior  to  that  day. 
"  Nathaniel  Gates,  Auditor  Gallia  county,*' 

Said  Gates  further  stated,  that  prior  to  said  sale  he  entered  in 
a  book  in  which  he  kept  a  minute  or  record  of  his  proceedings  as 
auditor,  respecting  the  sale  of  lauds  for  taxes,  a  true  copy  of  said 
order  of  sale,  which  is  in  the  same  words  with  the  advertisement 
of  sale,  which  book  was  shown  and  presented.  That  in  said  copy 
of  said  order  of  sale  in  said  book,  there  was  a  margin  or  blank 
space  lefl  in  the  right-hand  side  for  remarks.  That  in  pnr- 
Buance  of  said  advertisement  and  order  of  sale,  he,  as  auditor  of 
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eaid  coantj,  on  the  Ist  day  of  Jane,  A.  d.  1825,  offered  si 
for  sale  at  the  door  of  the  coart-hoase  in  eaid  county,  of 
record  or  entry  was  then  made  by  him,  in  said  book  abo 
tioned,  that  he  offered  said  lands  from  said  order  of  sale, 
lost,  as  above  stated,  and  made  memorandums  on  it  of  th( 
which  were  sold,  and  also  of  those  lands  for  which  there 
bidders ;  that  as  soon  as  the  sales  were  over,  he  entered 
book  in  said  margin,  left,  as  above  stated,  for  remarks, 
to  each  tract,  what  was  done  at  the  sale;  opposite  to  es 
Bold,  he  wrote  the  word  *^'  sold,"  and  also  the  name  of  tl 
purchaser;  opposite  to  each  tract  which  he  offered  forsah 
which  there  was  no  bidder,  he  wrote  the  words,  **no  1 
That  he  finds  the  words,  "no  bidders,'*  entered  in  his  h 
ing  opposite  section  No.  19,  township  No.  5,  range  No.  1! 
from  the  facts  above  stated,  he  is  enabled  to  state  that  s 
of  land  (section  No.  19,  township  5,  range  15)  was  ac 
for  sale  as  above  stated;  that  it  was  offered  for  sale 
suance  to  such  advertisement,  and  that  it  remained  ni 
want  of  bidders.  Which  said  book  of  the  auditor  of  said 
containing  an  entry  in  the  same  words  as  in  the  p 
advertisement,  the  said  numbers  of  the  "Gallia  Free 
and  the  above  facts  stated  by  said  Nathaniel  Gates,  the 
fendant  offered  as  proof  of  the  fact  that  an  order  of  sale 
tract  of  land  was  delivered  to  the  auditor  of  the  county  as 
said  Gates'  deposition,  and  as  proof  also  of  the  fact  that  i 
the  sale  of  said  land  was  duly  given ;  that  it  was  offered  i 
auction,  and  that  it  was  not  sold  for  want  of  bidders ;  wl 
book  of  the  auditor,  said  newspapet*  advertisements,  i 
testimony  of  said  Grates  were,  on  motion  of  the  plaintiff's 
excluded  and  overruled  as  testimony,  to  which  ruling  of  t 
the  defendant,  by  his  counsel,  excepted,  and  presented  thi 
exceptions,  which  was  signed  and  sealed  in  open  court. 

This  testimony  being  overruled,  the  defendant's  title  fai 
judgment  was  rendered  for  the  plaintiff.  To  reverse  tl 
ment,  this  writ  of  error  is  prosecuted,  and  the  errors  assig 

1.  That  the  court  of  common  pleas  erred  in  ruling  out 
timony  of  Nathaniel  Gates,  together  with  the  book  kept 
as  auditor  of  Gallia  county,  and  the  newspapers  contaii 
advertisements  of  sale,  referred  to  in  the  bill  of  exception 

2.  That  the  said  judgment  was  given  in  favor  of  said 
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524]    *in  ejectment,  when  by  the  laws  of  the  land  it  ought  to 
have  been  given  in  favor  of  the  said  Nicholas  Thevenin, 

Vinton  &  Coombs,  for  plaintiff  in  error. 

Simeon  Nash,  for  defendant. 

Hitchcock,  J.  In  order  to  determine  the  propriety  of  the  de- 
cision of  the  court  of  common  pleas,  it  is  necessary  to  ascertain 
the  object  for  which  the  testimony,  which  was  excluded  and  over- 
ruled, was  offered.  This  object,  as  appears  by  the  bill  of  excep- 
tions, was  to  prove  that  an  order  of  sale  had  been  issued  by  the 
court  of  common  pleas,  and  delivered  to  the  county  auditor  of  the 
county  of  Gallia;  as  proof  also  of  the  fact  that  notice  of  the  sale 
of  said  land  had  been  duly  given  ;  as  proof  that  it  was  offered  for 
ealo  at  public  auction,  and  not  sold  for  want  of  bidders. 

Previous  to  the  act  of  February  20, 1820,  entitled  "  an  act  levying 
A  tax  on  land'* — Chase's  Stat.  1101 — a  distinction  had  been  made 
between  the  lands  of  residents  and  non-residenta.  The  lands  of 
the  former  were  listed  and  the  taxes  paid  either  in  the  townships 
or  county  where  the  lands  were  sitaated  or  where  the  owners  re- 
sided. For  the  convenience  of  non-residents  the  state  was  divided 
into  collection  districts.  In  each  district  a  collector  was  appointed, 
And  lands  were  entered  for  taxation  with,  and  the  taxes  paid  to, 
these  district  collectors.  Lands  were  not  taxed  according  to  their 
actual  value,  but  were  divided  into  first,  second,  and  third  rates, 
and  a  specified  sum  levied  upon  each  rate,  and  the  amount  thus 
levied  changed  from  time  to  time  as  the  exigencies  of  the  case 
might  require.  These  laws  all  provided  for  the  sale  of  the  land, 
in  default  of  payment  of  th^  taxes.  In  early  times  such  sales  were 
made  by  the  sheriffs  of  the  respective  counties.  Subsequent  to 
the  division  of  the  state  into  collection  districts,  the  sales  were 
made  by  the  district  collectors.  Certain  preliminary  steps  were 
necessary  before  the  sale,  one  of  which  was  an  advertisement. 
526]  After  sale,  *if  there  was  a  controversy  as  to  the  validity  of 
the  title  acquired  by  the  purchaser,  no  one  doubted  that  the  face 
that  all  the  preliminary  steps  had  been  taken,  might  be  proven  by 
parol.  For  some  years  previous  to  1820,  there  had  been  no  sales 
lor  taxes,  for  although  much  land  was  liable  to  be  sold  under  ex- 
isting laws,  yet  the  general  assembly  from  time  to  time  postponed 
fialcs  by  special  enactment.  This  was  done,  however,  without  re- 
linquishing or  remitting  taxes  due  or  the  penalties  thereon. 
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By  the  act  of  February,  1820,  the  system  was  changed  so  far  SM 
respects  the  mode  of  listing  land  and  collecting  taxes.  By  thie 
act  the  office  of  county  auditor  was  created,  and  it  was  made  the 
duty  of  that  officer,  among  other  things,  to  take  a  list  of  all  land^i 
in  his  proper  county,  to  make  out  duplicates,  etc.  For  the  pur- 
pose of  collection,  a  county  collector  was  to  be  appointed.  This 
collector  settled  his  accounts  with  the  county  auditor  and  returned 
to  him  a  list  of  those  lands  upon  which  the  tax  was  not  paid.  It 
was  made  the  duty  of  the  county  auditor  to  make  return  to  the 
«tate  auditor,  and  if  any  land  was  delinquent  for  two  successive 
years,  it  was  to  be  sold  for  the  taxes.  Section  39  of  the  act  pro* 
Tides  "  that  all  sales  of  land  shall  be  made  by  the  county  auditor, 
:at  the  court-house  or  place  where  courts  are  usually  holden  in 
bis  county,  on  giving  notice  by  advertisement  as  aforesaid,  which 
notice  shall  be  given  at  least  six  months  before  the  day  fixed  upon 
for  such  sale,  and  at  such  sale  the  person  who  will  pay  the  tax,  in- 
teresty  and  penalties  charged  and  remaining  unpaid  upon  any  tract 
of  land  so  advertised  and  offered  for  sale,  for  the  least  quantity 
thereof,  shall  be  considered  as  the  purchaser  of  such  quantity; 
and  the  county  auditor  shall  on  such  sale  being  made,  make  a  fair 
entry  descriptive  thereof,  in  a  book  to  be  provided  by  him  for  that  pur- 
pose, and  shall  also  record  in  said  book  all  the  proceedings  relative  to 
the  advertising,  selling,  and  conveying  said  delinquent  land,  which  rec- 
ord shall  be  good  evidence  in  all  courts  holden  within  the  state" 

Counsel  for  defendant  in  error  suppose  that  the  latter  *clau8e  [526 
of  this  section  is  decisive  of  this  case,  and  that  no  other  evidence 
oxcept  that  which  is  derived  from  this  book  of  the  auditor  can  be 
iidmitted  to  prove  anything  relative. to  the  "advertising,  selling," 
otc,  of  lands  for  taxes.  This  position  would  probably  be  correct 
with  respect  to  any  land  sold  under  this  act,  or  some  of  the  sub- 
sequent acts  which  are  to  be  found  in  our  statute-books.  And  it 
would  seem  to  me,  that  in  the  case  under  consideration,  the  book 
which  was  introduced  from  the  auditor's  office,  contains  entricB 
substantially  such  as  are  here  required.  But  of  this  there  may 
perhaps  be  some  doubt.  But  it  must  be  remembered  that  this  act 
has  no  reference  to  lands  which  were  delinquent  and  liable  to  sale 
previous  to  1820,  any  further  than  this,  they  might  be  listed,  but 
were  not  to  be  charged  with  the  previous  unpaid  taxes  and  pen- 
alties. By  section  61,  it  is  provided  "that  the  sale  of  all  lands^ 
which,  by  the  laws  now  in  force,  would  be  exposed  to  sale  for  the 
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noD-paymoDt  of  taxes,  interbst,  and  penalties  due  thereon,  apon- 
the  first  Monday  of  Deoe(nber,1820,  shall  be  and  the  same  are  hereby 
postponed  antil  the  first  Monday  of  December,  1822. 

Befbre  the  first  Monday  of  December,  1822,  another  law  was  en- 
acted having  special  reference  to  those  lands  apon  which  the  taxes 
bad  not  been  paid  previous  to  1820,  and  is  applicable  to  sach  lands 
alone.  It  is  a  complete  system  iu  itself,  and  has  no  reference  to^ 
the  act  of  1820.  It  was  passed  on  January  30, 1822,  and  is  entitled 
''an  act,  providing  for  the  remission  of  penalties,  and  for  the  sale- 
of  land  for  taxes." 

Section  1  provides :  ''  That  all  taxes,  interest,  and  penalties,  which 
have  accraed  and  become  dae  upon  lands,  and  remain  unpaid,-prior- 
to  the  3'ear  1820,  shall  be  collected  in  the  manner  hereinafter  pre- 
scribed." 

Section  2  provides  that  the  treasurer  of  the  state,  and  the  re- 
spective county  treasurers,  shall  be  authorized  to  receive,  until 
December  then  next  following,  all  arrearages  of  land  taxes- 
627]  which  had  become  due  previous  to  the  year  *1820,  with  the 
interest  thereon,  and  if  the  arrearages  of  taxes  and  interest  should 
be  paid  by  or  before  the  time  specified,  all  penalties  which  had 
accrued  thereon  were  to  be  remitted. 

fiy  section  3  of  the  act,  it  was  made  the  duty  of  the  auditor  of 
state,  before  the  1st  of  May  then  next,  to  transmit  to  the  several 
county  auditors  lists  of  the  lands  upon  which  arrearages  of  taxes, 
charged  previous  to  1820,  v:eve  due,  with  a  list  of  the  delinquent 
lands  for  the  year  1820,  and  transmit  the  same  to  the  auditors  of 
the  respective  counties.  After  correcting  this  list,  it  was  made^ 
the  duty  of  each  county  auditor  to  give  notice,  by  publication,  of 
this  list.  And  it  is  further  made  ttie  duty  of  the  state  auditor  U> 
give  notice,  in  the  Kational  Intelligencer,  that  all  arrearages  of 
taxes  which  may  have  been  due  previous  to  1820,  with  the  inter- 
est thereon,  would  be  received  until  the  10th  day  of  December 
next  tliereafler,  exempt  from  all  penalties  which  might  have  ac- 
crued prior  to  the  year  last  aforesaid. 

By  the  next  section  it  is  made  the  duty  of  the  auditor  of  state, 
after  having  made  all  necessary  corrections,  to  transmit  to  the 
several  county  auditors  lists  of  all  lands  upon  which  the  taxes,  in- 
terest, and  penalties  accruing  prior  to  1820  still  remain  due,  adding 
to  the  same  the  taxes  and  penalties  accruing  upon  the  same  land 
anbsequent  to  the  year  aforesaid. 
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By  the  next  section  the  county  auditor  is  required  forthwith^ 
after  the  receipt  of  the  list  last  aforesaid,  to  ''cause  a  transcript 
thereof  to  be  advertised  for  six  weeks  successively  in  some  news- 
paper having  general  circulation  in  such  county  where  the  lands 
lie,  which  advertisement  shall  set  forth  that  at  the  next  succeed- 
ing court  of  common  pleas  of  said  county  a  motion  will  be  made 
for  a  judgment,  in  the  name  of  the  State  of  Ohio,  for  the  amount 
of  said  tax,  interest,  and  penalties,  against  the  person  in  whose 
name  said  taxes,  interest,  and  penalties  are  charged."  It  is  then 
made  the  duty  of  the  county  auditor  to  appear  before  the  court 
according  to  the  advertisement,  and  move  for  a  judgment,  which 
judgment  *the  court  is  authorized  to  render.  This  judg-  [538^ 
ment  is  made  a -matter  of  record  in  the  court. 

In  the  case  before  the  court  such  judgment  had  been  rendered, 
and  a  record  made  by  the  clerk.  So  far  there  is  no  complaint.. 
Provision  is  next  made  that  the  clerk  of  the  court  shall  make  out 
a  list  of  these  judgments,  with  an  order  of  court  for  the  sale  of 
such  lands  to  satisfy  the  judgment  or  judgments,  and  deliver  the 
same  to  the  county  auditor,  who  is  directed  to  sell  said  lands  in 
the  manner  specifically  provided.  Previous  to  sale  advertisement 
mast  be  made  in  some  newspaper  for  thirty  days,  and  the  lands 
are  to.  be  sold  to  the  person  who  will  satisfy  the  judgment  or 
judgments  for  the  least  number  of  acres.  It  is  further  required 
that  the  auditor,  at  the  next  term  of  the  court  of  common  pleas 
after  the  sale,  make  return  of  all  sales  by  him  made  to  the  court, 
and  if,  upon  examination,  the  court  find  that  the  proceedings 
have  been  in  accordance  with  law,  deeds  are  to  be  ordered  to  be 
made  to  the  purchaser  or  purchasers. 

The  tenth,  and  last  section  section  of  the  act,  provides,  "That 
where  any  tract  or  part  of  a  tract  of  land  charged  for  the  payment 
of  taxes,  and  exposed  to  sale  as  aforesaid,  is  not  sold  for  want  of 
bidders,  it  shall  be  the  duty  of  the  auditor  offering  the  same  for 
Bale  to  return  the  same  to  the  auditor  of  state,  on  or  before  tho 
15th  day  of  December  next  after  the  time  said  land  was  offered 
for  sale,  and  the  auditor  of  state  shall  make  a  record  thereof,  and 
the  same  shall  be  considered  as  forfeited  to  the  State  of  Ohio,  and 
bo  subject  to  be  disposed  of  in  such  manner  as  any  future  legisla- 
ture may  direct." 

Perhaps  it  was  not  necessary  to  give  so  full  an  abstract  of  the 
provisions  of  this  act,  but  I  have  done  it  for  the  purpose  of 
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making  it  apparent  that  there  was  no  necessary  connection  be- 
tween it  and  the  act  of  1820.  Both  acts  have,  it  is  trae,  one  com- 
mon object — that  is,  to  secure  the  collection  of  taxes  on  land,  bat 
not  apon  the  same  land.  The  act  of  1820  introduced  a  new  sys- 
tem of  taxation,  and  is  intended  to  operate  upon  current  and  sub- 
529]  sequent  taxation.  It  is  entirely  *prospective,  and  has  re^ 
erence  to  all  the  lands  in  the  state.  The  act  of  1822,  although  a 
general  law,  has  reference  to  such  lands  as  were  delinquent  for 
the  non-payment  of  taxes  previous  to  1820.  The  leading  object 
of  the  law  was  to  secure  the  payment  of  these  back  taxes,  al- 
though it  was  provided  that  if  the  lands  thus  delinquent  contin- 
ued to  be  delinquent  after  1820,  the  taxes  accruing  subsequent  to 
that  period  should  be  included  in  the  judgment,  as  well  as  those 
which  accrued  before.  The  mode  of  collection  is  entirely  differ- 
ent. Under  the  law  of  1820,  if  any  tract  of  land  was  delinquent 
for  the  non-payment  of  taxes  for  two  successive  years,  it  was 
made  the  duty  of  the  county  auditor  to  sell  the  same.  Under  the 
law  of  1822,  there  could  be  no  sale  without  a  previous  judgment 
rendered  by  a  court  of  record.  By  this  law,  it  is  true,  as  by  the 
law  of  1820,  the  land  was  to  be  sold  by  the  county  auditor;  but  in 
making  such  sale,  he  acted  under  an  order  of  the  court  as  much 
as  does  the  sheriff  of  a  county  in  making  sale  under  execution. 
It  was  his  duty  in  the  event  of  a  sale  to  make  return  to  the  court, 
and  before  any  conveyance  could  be  made  the  sale  must  be  ap- 
proved by  the  court  and  a  deed  ordered.  If  no  sale  was  made, 
the  return  was  to  be  made  to  the  auditor  of  state,  or  rather  the 
lands  which  were  not  sold  were  to  be  so  returned. 

To  my  mind  it  is  apparent  that  there  is  no  necessary  connection 
between  these  two  statutes,  nor  can  there  be  any  more  propriety 
in  resorting  to  the  act  of  1820  to  give  a  construction  to  the  act  of 
1822  than  to  any  previous  act  on  the  subject,  except  so  fiir  as  par- 
ticular provisions  of  the  act  of  1820  are  made  part  of  the  act  of 
1822  by  special  reference  thereto.  Nor  did  this  latter  act  purport 
to  be  amendatory  to  the  former.  Under  such  circumstances  it 
does  not  follow  as  a  matter  of  coarse,  that  although  it  might  be 
necessary  to  prove  that  lands  were  advertised  for  sale  by  the  pro- 
duction of  the  records  of  the  county  auditor  when  those  lands 
were  sold  under  the  law  of  1820,  therefore  the  same  description 
of  evidence  must  be  produced,  where  the  land  waa  sold  under  the 
law  of  1822. 
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Having  made  these  general  remarks  npon  these  two  laws,  *I  [530 
DOW  proceed  to  consider  the  qaestion  presented  in  the  bill  of  ex- 
ceptions. Nathaniel  Gates  was  examined  as  a  witness  in  open 
court.  He  held  the  office  of  coanty  auditor  at  the  time  the  lands 
in  controversy  were  claimed  to  have  been  exposed  to  sale  under 
the  provisions  of  the  act  of  1822.  His  test  imony  was  received 
subject  to  exceptions,  but  was  finally  excluded  and  overruled  by 
the  court.  The  bill  of  exceptions  shows  that  in  connection  with 
the  testimony  of  Gates,  certain  books  kept  by  him  as  auditor  of 
the  county,  and  a  newspaper  containing  the  advertisement  for 
sale,  were  also  before  the  court,  and  were  also  rejected,  as  well  as 
the  testimony  of  Gates.  This  testimony  was  offered,  as  the  bill  of 
exceptions  shows,  '*  as  proof  of  the  fact  that  an  order  of  sale  of 
said  tract  of  land  was  delivered  to  the  auditor  of  the  county,  as  by 
Gates  stated  in  his  testimony."  Was  it  legitimate  testimony  for 
this  purpose?  There  was  no  controversy  but  that  a  judgment 
had  been  rendered  and  an  order  of  sale  made.  But  it  was  deemed 
necessary  to  prove  that  a  list  of  judgments,  as  provided  by  section 
6  of  the  act,  had  been  delivered  to  the  auditor.  If  necessary  to 
make  this  proof,  it  could  not  be  done  by  the  production  of  the 
records  of  the  court,  because  it  had  no  connection  with  the  action 
of  the  court.  I  find  nothing  in  the  law  of  1822  which  made  it 
necessary  that  the  fact  of  delivery  should  be  recorded  by  the 
auditors  of  the  county.  It  might  then  be  proved,  as  any  other 
matter  in  paiSj  by  parol,  and  the  man  who  received  the  list  was  as 
competent  to  prove  its  delivery  as  any  other  person.  The  best 
evidence  which  would  have  been  introduced  to  prove  the  con- 
tents  of  the  list,  would  have  been  the  instrument  itself.  But  the 
case  shows  that  this  had  been  lost  and  could  not  be  produced. 
Therefore,  it  was  competent  to  prove  by  the  auditor  that  a  copy 
entered  by  him  in  a  book  kept  in  the  auditor's  office,  and  which 
was  before  the  court,  was  a  correct  copy.  It  seems  to  us  that  the 
court  of  common  pleas  erred  in  ruling  that  the  testimony  stated 
in  the  bill  of  exceptions  was  not  competent  to  prove  the  delivery 
of  the  list  of  judgments  to  the  county  auditor. 

♦This  testimony  was  offered  as  proof  further  of  the  fact  [631 
that  notice  of  the  sale  of  the  land  had  been  duly  given.  The  traiu 
script  from  the  books  of  the  county  auditor  shows  a  list  of  the 
judgments,  in  which  is  included  one  against  the  person  in  whose 
name  the  land  in  controversy  is  taxed,  with  a  statement  of  the 
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auditor  that  the  same  had  been  "  advertised  in  the  '  Gallia  Free 
Press/  April  12,  1823,  and  continued  six  weeks,"  and  then  follows 
a  copy  of  the  advertisement. 

I  have  not  been  able  to  discover  in  what  respect  this  entry  upon 
the  auditor's  book,  is  not  snfficient  proof  that  notice  of  the  sale  of 
the  land  had  been  duly  given.  But  if  the  fact  was  not  sufficiently  * 
proven  by  this  record,  or  even  if  there  had  been  no  such  record, 
could  the  legality  of  the  notice  be  proven  by  the  production  of  the 
newspaper  in  which  it  was  contained,  accompanied  by  proof  that 
it  been  continued  the  requisite  length  of  time? 

It  must  be  borne  in  mind  that  if  sales  were  made,  return  must 
be  made  to  the  court  of  common  pleas  for  confirmation.  One 
question  with  the  court,  and  perhaps  the  most  important  one,  would 
be  whether  the  sale  had  been  duly  advertised.  Can  there  be  any 
doubt  that  the  production  of  a  newspaper  containing  the  advertise- 
ment, accompanied  by  proof  as  before  stated,  would  be  the  very 
evidence  which  would  be  required  by  the  court?  I  apprehend 
not.  It  is  the  evidence  required  preliminary  to  the  confirmation 
of  a  sheriff's  sale,  and  would  be  equally  proper  preliminary  to  the 
confirmation  of  a  sale  made  by  a  county  auditor.  Indeed,  the 
sufficiency  and  competency  of  such  proof  for  such  a  purpose,  does 
not  seem  to  be  controverted  by  counsel.  But  it  is  insisted,  that 
inasmuch  as  the  land  offered  for  sale  and  not  sold,  is  to  be  returned 
to  the  auditor  of  state,  to  lay  a  foundation  for  a  forfeiture,  the 
proof  of  publication  of  notice  of  sale,  so  far  as  these  lands  were 
concerned,  must  be  matter  of  record  in  the  books  of  the  county 
auditor.  I  can  see  no  reason  for  the  distinction.  Certainly  the  act 
ot  1822  does  not  require  any  record  to  be  made  relative  to  ^*  the 
632]  advertising"  of  land  for  sale.  This  matter  rested  *entirely 
in  parol  previous  to  the  act  of  1820,  and  although  such  record  is 
required  by  that  act  relative  to  sales  under  it,  the  act  itself  has  no 
reference  to  lands  delinquent  for  non-payment  of  taxes  prior  to  it9 
passage. 

There  is  certainly  no  reason  that  greater  strictness  should  be 
required,  in  order  to  justify  a  return  of  the  lands  not  sold,  to 
the  auditor,  than  is  required  where  there  is  an  actual  sale.  In- 
deed, the  injury  to  the  previous  owner  is  much  greater  where  the 
land  is  sold,  than  where  it  is  so  returned*  True,  the  law  provides 
that  the  land  so  returned  shall  be  forfeited  to  the  state.  Much  land 
vhas  been  so  forfeited.  But  the  legislature  have  never  treated  this 
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forfeiture  as  vesting  the  title  in  the  state  fo 
than  as  security  for  taxes  due  and  owing, 
of  this  forfeited  land  has  been  sold,  it  has  b 
providing  that  if  sold  for  more  than  the  ta 
should  be  placed  to  the  credit  of    the  forme 
-action  by  such  proprietor  for  the  recovery  of 
ive  do  not  suppose  that  a  defendant  could 
action  by  showing  merely  that  the  land  had 
must  show,  in  addition,  that  it  has  been  sold  a 
Proving  an  outstanding  title  in  the  state  by 
be  sufficient. 

The  evidence  overruled  and  rejected  by  the 
prove  further  that  the  land  was  offered  for 
that  it  WAS  not  sold  for  want  of  bidders. 

The  transcript  from  the  auditor's  books  c 
that  on  the  day  appointed  for  the  sale,  the 
-ceedod  to  offer  the  land  for  sale,  pursuant  to 
each  tract  separately,  and  that  certain  specific 
certain  individuals.  The  same  transcript  sbo 
of  the  land  were  not  sold  for  want  of  bidders, 
informality  in  these  entries,  but  in  our  appreh< 
was  competent,  and  the  court  of  common  plea 
And  overruling  it. 

The  question  presented,  is  not  whether  tl 
i^luded  *was  sufficient  to  sustain  the  defense  r 
the  defendant,  but  whether  it  was  competent 
which  it  was  offered.  This  evidence  of  itself 
sufficient  to  prove  that  the  land  was  forfeited 
its  sale  as  forfeited  land.  Before  the  land  co 
forfeited,  further  steps  must  be  taken.  But  th 
potent  as  conducing  to  prove  facts  proliminar; 
-excluding  and  overruling  it,  the  court  of  c< 
The  judgment  of  that  court  is  therefore  rev 
remanded  for  further  proceedings. 

AyxBT,  J.,  to  one  of  the  points  decided,  dis 
there  should  have  been  record  evidence  of  the 
that  parol  evidence  that  notice  of  sale  was  giv< 
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Pkanklin  Holliday  and  others  v.  The  Franklin  Bank  or 

COLUMBUB  AND  OTHERS. 

Wliere  there  is  a  Judgmenc  not  levied  within  the  year,  a  junior  judgment 
levied  within  the  year,  and  thus  acqairing  a  preference  as  against  the 
senior  judgment,  and  an  intervening  mortgage  executed  and  recorded 
prior  to  the  rendition  of  the  second  judgment,  the  senior  judgment  shall 
be  first  paid,  next  the  mortgage,  and  the  junior  judgment  shall  be  post- 
poned to  both. 

A  mortgage  has  no  effect,  either  in  law  or  equity,  previous  to  its  delivery  to 
the  recorder  of  the  county  for  record. 

Where  a  mortgage  is  delivered  for  record  on  the  first  day  of  a  court,  previous 
to  the  hour  at  which  it  actually  convenes,  it  will  prevail  against  the  lien 
of  a  judgment  rendered  at  the  same  term. 

This  is  a  bill  in  chancery,  reserved  in  the  county  of  Knox. 

The  object  of  the  bill  is  to  determine  the  priority  of  liens  be- 
tween a  mortgagee  of  John  Buckingham  and  sundry  judgment 
creditors. 

634]  Samuel  Boss  recovered  a  judgment  against  Buckingham  ^t 
the  June  term  of  the  court  of  common  pleas  ot  Knox  county,  in 
the  year  1838,  and  levied  upon  land,  January  1,  1840.  At  the 
October  term,  1839,  several  more  judgments  were  taken  and 
all  levied  within  the  year.  On  October  9, 1839,  Columbus  Delano 
took  a  mortgage  from  Buckingham  on  the  land  covered  with 
these  levies,  and  delivered  it  to  the  recorder  for  record  at  eight 
o'clock  the  same  day,  being  the  first  day  of  the  court  at  which 
the  last-mentioned  judgments  were  taken,  and  before  the  court 
convened. 

Hbnrt  B.  Curtis,  for  the  defendant  Boss,  contended  that  by  the 
authority  of  Brazee  et  al.  v,  Lancaster  Bank,  14  Ohio,  318,  Boss, 
being  the  senior  judgment  creditor,  had  the  prior  lien,  provided 
the  mortgage  of  Delano  had  precedence  over  the  junior  judgments. 
He  claimed  that  the  mortgage  of  Delano  having  been  delivered 
lor  record  before  the  court  opened,  on  the  first  day  of  the  term, 
bad  priority  over  tlie  judgments  of  that  term;  that  the  term  com- 
menced on  the  opening  of  the  court,  and  that  though,  in  general » 
Iractions  of  a  day  were  not  regarded,  yet  to  subserve  justice  they 
would  be,  and  that  a  court  would  never  permit  a  fiction  of  law  to 
-work  injustice.  He  cited  1  Saund.  250,  note  e;  2  Co.  30;  13  Yin. 
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Ab.  209 ;  Hob.  311 ;  2  Roll.  502 ;  2  Barr.  962 ;  Hob.  222  ;  Co.  Lit- 
265 ;  2  Brown,  18;  8  Dowl.  P.  C.  287  ;  3  Har.  Dig.  632;  4  Co.  71 ; 
3  Dana's  Ab.  486 ;  10  Wend.  422. 

R.  C.  HuRD,  on  behalf  of  the  janior  judgment  creditors,  insisted 
that  it  was  the  intention  of  the  legislatare  in  making  judgment 
liens  relate  back  to  the  first  day  of  the  term,  to  include  the  whole 
of  that  day.  He  contended,  first,  that  they  bad  used  apt  words  to 
express  that  intention,  and  second,  that  the  inconvenience  and 
disputes  to  which  a  contrary  construction  would  lead,  show  it  to 
be  at  variance  with  the  intention  of  the  legislature.  He  claimed 
that  no  case  could  bo  found  where  the  division  of  a  day  had  been 
admitted  in  regard  to  judicial  proceedings  and  judicial  days.  He 
cited  Hhe  following  authorities:  3  Thorn.  Co.  Lit.  285,  [535 
note  g ;  15  Ves.  257  ;  1  Term;  116. 

C.  C.  CoNVERSB,  for  Delano,  submitted  the  case  without  argument. 

Read,  J.  Upon  the  above  state  of  facts  arise  the  following  three 
questions : 

1.  Where  there  is  a  senior  judgment,  and  no  levy  within  the 
year,  a  junior  judgment  and  levy  within  the  year,  which  gives  it 
precedence  over  the  senior  judgment,  and  an  intervening  mort- 
gage which  has  precedence  over  the  junior  judgment,  which  lien 
shall  prevail — that  of  the  senior  judgment,  that  of  the  mortgage, 
or  the  junior  judgment  ? 

2.  From  what  time  does  a  mortgage  take  effect — from  the  date 
of  its  delivery  to  the  mortgagee,  or  from  the  time  it  is  delivered  to 
the  recorder  to  be  entered  upon  record  ? 

3.  If  from  the  time  of  its  delivery  to  the  recorder  for  record, 
which  has  the  precedence— a  mortgage  delivered  for  record  on  the 
first  day  of  the  term,  but  before  the  court  has  actually  opened,  or 
a  judgment  recovered  at  the  same  term  ? 

The  case  now  under  consideration  has  had  a  singular  fate.  It 
was  one  of  the  first  cases  to  arise,  and  it  involves  all  three  of  the 
above  important  questions,  and  yet  all  three  of  these  questions, 
one  after  the  other,  have  been  decided  in  three  several  cases  in 
court  in  bank,  before  this  has  come  on  for  disposition. 

The  first-named  proposition  is  known  to  the  profession  as  the 

triangular  question  ;  it  was  decided  in  the  case  of  Brazee  v.  Bank 

of  Lancaster,  14  Ohio,  318,  that  in  such  case  the  senior  judgment 

had  precedence  both  over  the  junior  judgment  and  tho  mortgage, 
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and  the  mortgago  to  the  junior  jadgment.  Or,  in  other  words, 
that  each  lien  ehoald  prevail  according  to  its  age.  If  it  be  at- 
tempted to  settle  the  question  upon  the  principle  of  superiority, 
it  runs  in  a  circle  and  produces  no  result.  If  the  junior  judgment 
takes  it  from  the  senior  judgment,  then  the  mortgage  would  take 
536]  it  ^from  the  junior  judgment,  and  the  senior  judgment  from 
the  mortgage,  and  thus  perpetually  without  a  conclusion.  If  it 
be  attempted  to  reason  it  out  by  interposing  intervening  lions,  it 
results  in  a  triangle  of  equal  equities,  without  any  circumstance 
to  determine  in  favor  of  either.  If  it  bo  said  that  the  intervening 
mortgage  should  protect  the  senior  judgment  because  it  was  supe- 
rior to  the  junior  judgment  and  inferior  to  the  senior,  so  it  might, 
with  equal  reason,  be  said  that  the  senior  judgment  should  check 
the  mortgage  in  favor  of  the  junior  Judgment,  or  that  the  Junior 
judgment  should  protect  the  mortgage  from  the  senior  judgment. 
The  court,  therefore,  felt  the  necessity  of  establishing  a  rule,  and 
that  which  was  considered  least  objectionable  was  adopted,  to  wit, 
that  each  should  have  precedence  according  to  age.  This,  too,  has 
some  show  of  reason  in  the  fact  that  the  lien  of  the  senior  judg- 
ment extended  to  the  whole  estate  mortgaged,  and  the  mortgagee 
took  subject  to  such  lien,  and  would  hold  only  as  to  the  balance 
of  the  estate  afler  satisfying  the  senior  judgment,  and  the  lien  of 
the  junior  judgment  attached  only  to  the  balance  left,  if  any,  after 
satisfying  the  mortgage  out  of  the  balance  left  by  the  senior  Judg- 
ment. Or,  in  other  words,  the  junior  judgment  only  attached  to 
the  equity  of  redemption  in  that  portion  of  the  interest  covered 
by  the  mortgage,  after  satisfying  the  lien  of  the  senior  judg- 
ment. 

The  second  proposition  was  decided  in  Stansel  v.  Roberta,  13 
Ohio,  148,  and  also  in  Mayham  v.  Parker  et  al.,  14  Ohio,  431, 
where  it  is  decided  that  a  mortgage  under  the  statute,  shall  take 
effect  from  the  time  it  is  delivered  to  the  recorder  to  be  entered 
of  record  ;  that  the  recording  or  delivering  for  record,  is  a  part 
of  the  execution ;  and  hence,  before  that  act  is  done,  that  the 
instrument  is  not  a  mortgage,  and  therefore  that  notice  that  cer- 
tain written  instruments  exist  which  may  become  mortgages  by  de- 
livery for  record,  will  not  prevent  another  party  from  taking  a  like 
tnstrumentiind  making  it  a  mortgage  by  delivering  it  for  record ; 
and  when  it  once  becomes  a  mortgage  by  such  delivery,  if  it  be 
637]  ^prior  in  time,  it  will  take  precedence  under  the  statute. 
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The  fact  of  notice,  that  there  are  other  mortgages  u 
lack  of  delivery  for  record,  will  not  destroy  its  vali 
ity.  Before  execation  by  delivery  for  record,  the; 
mere  agreements  for  a  mortgage ;  and  as-  the  rij 
mortgage  is  equal  among  all,  he  who  first  succcede 
But  it  may  be  argued  that  if  such  unexecuted  mort^ 
considered  as  agreements  for  a  mortgage,  they  \ 
confer  an  equity ;  and  that  a  person  who  should,  ^ 
this  equity,  acquire  a  legal  mortgage,  ought  to  be 
trustee,  and  to  hold  for  the  benefit  of  the  equity.  ' 
the  result,  if  wo  reasoned  upon  the  ordering  doctri 
equities;  but  this  conclusion  is  disturbed  by  the  i 
steps  in  and  declares  in  such  case  that  mortgages  sli 
and  have  precedence  from  the  time  of  delivery  for 
court  has  declared,  therefore,  in  obedience  to  the 
they  shall  have  no  effect,  either  in  law  or  equity,  hi 
livery.  Mortgages  are  bare  securities  to  protect  ei 
or  legal  rights.  They  are  neither  the  legal  right  c 
but  an  incident  which  attaches  to  some  substantial  ri 
The  right  or  interest  to  which  a  mortgage  may  ai 
lute;  a  mortgage  is  secondary  and  dependent.  Dei 
or  right  to  which  the  mortgage  attached,  and  it  dies 
some  right  to  which  it  can  attach,  it  could  never  e 
its  nature,  an  incident.  I  do  not  say  that  the  inci 
sometimes  constitute  the  entire  value  of  the  subs 
does  not  follow,  therefore,  that  the  same  principles  i 
both.  In  fact,  we  know  that  they  do  not.  But  it 
dency  of  the  courts  to  regard  them  as  governed 
principles  that  induced  the  legislature  to  interfere, 
trine  was,  that  a  mortgagee  was  to  be  treated  as  a  p 
it  is  so  now  in  reference  to  a  secret  equity;  and  h< 
quired  an  equity  only,  a  subsequent  and  legal  mo 
notice,  was  to  be  treated  as  a  purchaser  with  notice 
equity.  The  *whole  matter  is  this:  how  shall  ] 
having  absolute  rights  and  equities  for  money,  secui 
by  fixing  a  lien  upon  the  property  of  the  debtor? 
equal  right  to  payment  and  to  security.  The  cc 
therefore,  that  he  who  first  takes  a  security  which 
have  its  benefit.  But  it  is  said  that,  upon  prlncif 
he  who  first  makes  the  effort  to  get  a  mortgage  £ 
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havo  his  debt  first  satisfied ;  and  that  if  any  body  else  knows  that 
this  effort  to  take  security  has  been  made,  though  it  be  ineffectual, 
and  actually  does  take  security  for  his  own  debt,  that  the  attempt 
shall  prevail  over  the  completion  of  the  act,  or  at  least  permit  the 
attempt  to  bo  subsequently  completed,  and  then  give  it  priority. 
But  as  the  property  of  the  debtor  should  be  subject  to  payment 
of  all  his  debts,  and  all  his  creditors  have  an  equal  right  to  be 
paid,  we  see  no  hardship  in  holding  that  he  who  would  secure 
his  own  debt  over  others,  should  be  held  to  acquire  such  prece- 
dence by  a  compliance  with  every  requisite  necessary  to  give 
him  such  right.  Nor  do  we  see  why  a  court  of  equity  should 
help  out  a  lack  of  such  compliance  to  withdraw  the  prop- 
erty from  other  creditors  who  have  an  equal  right  to  payment. 
But  it  is  said  that  a  prior  debt  attempted  to  be  secured  upon 
property,  should  have  a  prior  equity  over  a  debt  subsequently 
contracted,  and  secured,  with  notice,  upon  the  same  property.  A 
case  of  fraud  might  exist,  which  would  give  relief  in  equity,  as 
where  the  design  in  contracting  the  debt  and  getting  a  ntortgage, 
and  having  it  delivered  first,  was  to  cheat  the  first  mortgagee. 
But  where  debts  are  contracted  in  good  faith,  and  mortgage  secu- 
rity is  honestly  taken,  first  in  time  is  first  in  right.  But  it  is 
said  that  this  construction  of  the  statute  makes  men's  rights  de- 
pend oftentimes  upon  swiflness  of  foot.  The  answer  to  this  is, 
that  the  legislature  have  the  right  to  fix  the  nature  and  extent 
of  mortgage  liens,  and  to  declare  what  shall  be  requisite  to  con- 
stitute a  mortgage.  But  it  is  an  old  maxim,  that  the  law  aids  tho 
vigilant,  that  superior  diligence  is  to  be  favored,  and  that  in 
many  cases,  first  in  time,  first  in  right,  whether  this  depends 
639]  *upon  swiftness  of  foot,  or  wakefulness  of  eye.  The  plain 
truth  is,  it  was  found  necessary  for  the  good  of  all,  to  havo  some 
fixed  rule.  That  this  may  be  more  swiftly  complied  with  by 
some  than  with  others,  is  no  argument  against  it.  Thus,  while 
we  are  perfectly  satisfied  that  we  have  construed  the  statute  ac- 
cording to  its  letter  and  spirit,  wo  regard  the  rule  thus  estab* 
lished  as  having  reason  and  convenience  to  support  it.  It  puts 
at  rest  all  the  vexed  questions  as  to  procedure,  and  enables  all 
persons  certainly  to  know  whether  the  property  of  persona 
to  whom  they  extend  credit  is  incumbered  or  not,  without 
being  involved  in  the  vexed  questions  of  prior  equities  and 
notice. 
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As  to  the  third  question,  it  was  docided  at  this  term,  in  the  ease 
of  Follett  V.  Hall  et  al.  It  was  hold,  in  that  case,  that  a  mortgage 
delivered  for  record  on  the  first  day  of  the  term  at  which  a  judg- 
ment was  rendered,  bat  before  the  court  was  actually  convened 
and  opened,  had  precedence  over  the  lien  of  such  judgment. 

We  have  reported  this  case  merely  to  assort  and  reaffirm  the 
decisions  already  made  upon  these  vexed  questions,  with  the  hope 
that  they  may  be  regarded  as  permanently  settled. 

BiRCHARD,  G.  J.,  to  the  point  last  decided,  giving  a  mortgage 
delivered  for  record  on  the  first  day  of  the  terra  of  a  court,  but 
before  the  opening  of  court,  a  preference  over  a  judgment  ren- 
dered at  that  term,  dissented. 


♦Hardestt  Walker  and  Rorert  Fulton  v.  The  Board    [640 
OP  Public  Works. 

The  legislature  can  not,  by  declaring  a  river  navigable  which  is  not  so  in  fact, 
deprive  the  riparian  proprietors  of  their  rights  to  the  use  of  the  water 
for  hydraulic  and  other  purposes,  without  rendering  them  compensation. 

The  provisions  of  the  legislative  resolutions  of  March  12,  1845,  providing  for 
the  assessment  of  damages  to  the  riparian  proprietors  upon  navigable 
streams,  extends  to  all  streams  which  have  been  by  the  legislature  de- 
clared navigable. 

He  who  owns  the  land  on  both  banks  of  a  navigable  river,  owns  the  entire 
river,  subject  only  to  the  easement  of  navigation  ;  and  he  who  owns  the 
land  upon  one  bank  only,  owns  to  the  middle  of  the  main  channel,  sub- 
ject to  the  same  easement. 

This  is  a  mandamus  directed  to  the  board  of  public  works. 

The  writ  was  issued  pursuant  to  resolutions  of  the  general  as- 
sembly, adopted  March  12,  1845.  The  resolutions,  with  their 
preamble,  are  as  follows : 

"Whereas,  doubts  have  been  entertained  whether  riparian  pro- 
prietors on  the  navigable  rivers  of  the  state,  are,  in  good  faith, 
entitled  to  remuneration  from  the  state  on  account  of  deterioration 
of  the  value  of  their  investments  in  hydraulic  purposes  on  suob 
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rivers ;  to  settle  such  doubts,  and  as  a  rule  to  guide  the  board  of 
public  works,  and  their  appraisers  in  such  cases,  be  it 

"  1.  Besolved,  by  the  General  Assembly  of  the  State  of  Ohio,  That 
owners  of  land  on  the  banks  of  any  rivers  of  the  class  described 
in  the  above  preamble,  who  have  erected  dams  across  such  rivers, 
and  upon  which  dams  for  hydraulic  purposes  have  been  author- 
ized by  law,  who  have  sustained  damage  to  capital  by  them  em- 
ployed on  such  lands  for  hydraulic  purposes,  by  reason  of  the  ab- 
straction of  water  from  such  river,  by  authority  of  law,  in  the  con- 
struction or  repair  of  any  such  public  works  of  this  state,  or  by 
541]  backwater,  *by  the  same  authority,  caused  by  the  con- 
struction or  repair  of  any  such  public  works,  are  entitled  to 
compensation  from  the  state  for  such  damage  so  far  as  such  cap- 
ital, by  them  so  invested,  is  made  of  less  value  thereby. 

**  2.  Besolved,  further.  If  any  riparian  proprietor,  on  such  river, 
shall  claim  damages  from  the  state,  for  loss  of  any  supposed  inter- 
est in,  or  to  the  use  of,  the  water  of  such  river,  by  abstraction  of 
the  water  therefrom  by  authority  of  law  as  aforesaid,  he  may  ap- 
ply iv.  the  Supreme  Court,  when  in  session  in  any  county,  for  a 
writ  of  mandamus,  directed  to  the  board  of  public  works,  which 
may  be  served  on  them,  or  any  member  of  said  board,  and  shall 
be  returnable  to  the  next  term  of  the  Supreme  Court  in  bank, 
commanding  them  (if  the  said  board,  by  themselves  or  counsel, 
shall  not  show  good  cause  to  the  contrary)  to  assess  any  damages 
which  such  riparian  proprietor  may  have  sustained  for  loss  of  any 
supposed  interest  in,  or  to  the  use  of,  the  water  of  such  river,  over 
and  above  his  loss  on  the  capital  by  him  invested,  on  his  lands  on 
such  river,  for  hydraulic  purposes. 

**3.  Resolved,  further,  If  the  court  in  bank  shall  determine  in 
favor  of  such  proprietor,  then  said  court  shall  order  said  board  to 
proceed  and  assess  such  damages,  under  the  provisions  of  the  act 
*  providing  ior  the  internal  improvement  of  the  State  of  Ohio,  by 
navigable  canals,'  passed  February  4,  1825. 

'*4.  Besolved,  further,  That  the  said  court  shall  entertain  but  ono 
such  application,  and  the  governor  shall  be  authorized  to  employ 
counsel  to  defend  the  rights  of  the  state  in  such  suit." 

On  July  11,  1846,  the  relators  filed  their  relation  for  a  manda- 
mus, under  the  second  of  said  resolutions;  setting  forth,  in  sub- 
stance, that  they  are  seized  in  fee  simple  of  the  land  on  their 
bank  of  the  Great  Miami  river,  about  one  mile  below  the  town  of 
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Sidney,  in  Shelby  county;  and  were  so  seized  of  the  same,  at  the 
time  of  the  abstraction  of  the  water  of  said  river  by  the  State  of 
Ohio,  as  thereinafter  stated ;  that  there  is  upon  said  promises  a 
water  ^privilege,  and  that  a  dam  was  erected  thereon  by  [542 
those  under  whom,  relators  claim,  about  the  year  1812;  that  said 
dam  has  been  ever  since  continued,  abutting  upon  said  promises; 
and  that  the  same  does  not  interrupt  or  impede  the  navigation  of 
the  Great  Miami  river.  And  relators  further  state,  that  in  the 
year  1843,  the  water  of  said  Great  Miami  river  was,  by  authority 
of  law,  by  the  State  of  Ohio,  abstracted  from  said  river  above  the 
premises  of  relators,  and  taken  out  of  said  river  through  the  Sid- 
ney feeder  of  the  Miami  canal,  for  the  purpose  of  supplying  the 
Miami  canal  south  of  Dayton  with  water,  to  the  great  injury  of 
relators,  etc. 

To  this  relation,  the  board  of  public  works  have  answered,  ad- 
mitting the  ownership  of  the  land,  as  set  forth  by  the  relators, 
and  the  abstraction  of  the  water  of  the  river  by  authority  of  law, 
but  denying  the  right  of  the  relators  to  damages,  for  the  alleged 
reason,  "that  the  said  river,  as  well  at  the  point  where  the  water 
IB  so  abstracted,  as  also  at  the  place  where  the  said  Walker  &  Ful- 
ton claim  to  own  the  banks  thereof  as  such  proprietors,  is  a  navi- 
gable highway,  and  the  waters  thereof  have  been  used  by  said 
Walker  &  Fulton  for  hydraulic  purposes,  by  means  of  a  dam  not 
authorized  by  law,  and  which  is,  and  has  been,  from  its  erection, 
an  unlawful  obstruction  to  the  navigation  of  the  river,  and  a  pub- 
ic nuisance." 

To  this  answer,  the  relators  have  filed  their  plea,  averring  that 
said  dam  was  erected  more  than  thirty  years  since,  in  good  faith, 
and  has  been  so  continued  ;  that  said  river  is  not,  and  never  has 
been,  actually  navigable,  or  subject  to  any  easement  of  navigation^  at 
the  point  where  said  dam  is  erected ;  that  said  dam  has  never 
been  an  unlawful  obstruction  to  the  navigation  of  said  river,  and 
IS  not,  and  never  has  been,  a  public  nuisance;  and  that,  therefore, 
the  waters  of  said  river  are  not,  at  the  point  where  said  dam  is 
built,  navigable  waters,  within  the  true  intent  and  meaning  of  the 
ordinance  of  1787. 

The  plea  further  insists  on  the  custom,  for  more  than  twenty 
years,  to  build  dams  on  tho  Great  Miami  river  both  above 
*and  below  the  dam  of  relators,  without  reference  to  tho  [543 
easement  of  navigation,  and  on  the  acquiescence  of  the  public  in 
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\e  of  this  right;  and  that,  in  good*  faith,  the  relators 
escription  such  right. 

^  also  insists  that  the  State  of  Ohio  has  fully  recognised 
of  relators  by  the  acqaiesconcc  of  the  Miami  Naviga- 
I,  a  corporation  created  b}*^  the  general  assembly,  for 
the  navigation  of  said  river  and  its  tributaries,  and 
le  state   herself  having  built  two  dams  below  said 
im,  without  slope  or  lock,  for,  navigation  ;  and  that,  in 
the  state  is  thus  estopped  from  denying  the  rights  of 
the  premises. 
)lea  there  is  a  demurer. 
Andrews,  for  the  relators. 
iTANB££Y,  attomey-gencral,  contra. 

,D,  C.  J.  This  proceeding  was  authorized  by  the  legis- 
rder  to  obtain  the  opinion  of  this  court  as  to  the  duty 
3,  in  reference  to  certain  riparian  proprietors  using  hy- 
ivileges  on  certain  streams  of  fresh  water,  navigable 
provisions  of  the  ordinance  of  1787,  and  which  have 
-ed  navigable  by  sundry  statutes. 

7ident  from  the  preamble  to  the  resolutions :  <<  Whereas, 
e  been  entertained  whether  riparian  proprietors  on  the 
*ivers  of  the  state  are  in  good  faith  entitled  to  remuner- 
the  state  on  account  of  deterioration  of  the  value  of 
itments  in  hydraulic  purposes  on  such  rivers,  to  settle 
s,"  etc. 

ising  of  this  subject,  it  is  well  in  the  first  instance  to 
hat  are  the  respective  rights  of  the  public  and  riparian 
the  streams  within  our  borders,  which  are  in  fact 
The  question  is  not  new  in  this  state.  It  has  been 
before  this  court,  and  the  rule  is  this :  He  who  owns 
t  both  banks  of  such  river  owns  the  entire  river,  sub- 
only  to  the  easement  of  navigation,  and  *he  who  owns 
pon  oniB  bank  only,  owns  to  the  middle  of  the  main 
bject  to  the  same  easement.  The  right  of  the  public 
lie  right  to  use  the  water  within  the  channel  for  the 
f  navigation.  The  proprietor  of  the  lands  upon  its 
use  the  waters,  of  the  river  in  any  way  not  inconsistent 
mblic  easement,  or  of  private  rights,  and  neither  the 
tiy  individual  has  the  right  to  divert  the  water  to  his 
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iBJary.  The  right  of  the  adjacent  proprietor  to  the  water  of  the 
stream  is  a  usufractory  right,  appurtenant  to  the  freehold,  not 
an  ahsolate  property.  Hence  the  state,  in  its  exercise  of  the  right 
of  eminent  domain,  can  subject  the  waters  of  such  stream  to  other 
public  uses  the  same  as  any  other  private  property,  by  making  a 
just  compensation  for  the  injury,  and  not  otherwise.  Gavitt  v. 
Chambers,  3  Ohio,  495 ;  Commissioners  Land  Fund  v.  Kempshall, 
26  Wend.  404;  Bules  of  the  Chancellor  of  Now  York  in  17  Wend. 
671. 

There  is  another  matter  to  bo  considered  before  we  come  to  the 
questions  arising  upon  the  pleadings,  yiz :  the  effect  of  a  statute 
declaring  an  unnavigable  stream  to  be  navigable.  It  is  worthy 
of  remark,  that  in  all  the  statutes  of  this  description,  enacted 
hitherto  in  Ohio,  no  provision  is  made  for  compensating  the  own- 
ers of  the  land,  through  which  such  small  streams  flow,  for  any 
injury  which  may  accrue  in  consequence  of  thus  converting  their 
private  property  into  public  highways.  There  is  no  provision 
made  for  the  purchase  of  the  easement  thus  dedicated  to  the  public 
use,  or  attempted  to  be  created  for  the  public  use.  Yet  prior  to 
the  passage  of  these  acts,  the  owners  of  the  lands  on  both  banks 
of  such  streams  owned  the  streams  and  the  right  to  use  the  water 
flowing  in  them,  in  any  manner  consistent  with  the  rights  of  per- 
sons above  and  below  them,  without  let  or  hindrance.  They 
might  erect  dams  or  other  obstructions  to  direct  the  water  from 
the  bed  of  the  stream  to  any  point  of  their  premises,  returning 
it  to  its  natural  channel  after  using  it  at  their  pleasure  or  conve- 
nience.  A  right  of  this  desrription  is  a  right  of  property  within 
the  protection  of  the  constitution,  %nd  that  can  not  be  im-  [545 
paired  by  a  legislative  enactment  which  provides  no  compensation 
to  the  proprietor  for  the  injury.  It  follows  from  these  principles, 
that  a  mill-dam  belonging  to  these  relators  was  erected  by  au- 
thority of  law.  It  was  such  a  structure  as  the  owner  of  the  soil 
might  erect  without  the  aid  of  any  statute,  and  in  opposition  to 
the  prohibition  of  the  statute  declaring  that  portion  of  the  Great 
Miami  navigable.  The  common  law  sanctions  it,  and  conferred 
the  power  to  build  the  mill  and  use  the  water,  while  no  binding 
statute  forbade  the  act.  The  plea  avers  that  the  stream  at  the 
point  of  erection  was  never  subject  to  the  easement  of  navigation. 
The  demurrer  admits  the  facts  well  pleaded,  and  as  we  shall 
hereafter  see  admits  this  fact.    The  relators  have,  therefore,  in  the 
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words  of  the  preamble,  '*  in  good  faith,"  and  in  law,  a  clear  right  to 
demand  of  the  state  fall  compensation  for  all  the  injury  to  them 
occasioned  by  the  diversion  of  the  waters  of  the  Great  Miami 
from  its  natural  channel. 

It  remains  for  us  to  consider  only  whether  they  have  made  a 
case  within  the  resolution  of  March  12,  1845.  43  Local  L.  456. 
The  first  resolution  gives  to  the  owners  of  land  on  the  banks  of 
any  navigable  river,  who  have  erected  dams  across  such  river, 
and  upon  which  dams  for  hydraulic  purposes  have  been  authorized^ 
etc.,  the  right  to  institute  this  proceeding.  The  Grreat  Miami  is 
declared,  by  sundry  acts  of  the  legislature,  to  be  a  navigable  river. 
The  legislature,  by  those  acts,  has  shown  what  were  its  views  of 
this  stream,  and  from  that  we  may  infer  what  its  meaning  was, 
when  speaking  of  navigable  rivers  in  these  resolutions. 

We  ought  to  understand  the  same  words  ^^  navigable  rivers,** 
when  employed  in  different  acts  by  the  same  body,  to  mean  the 
same  thing.  In  these  resolutions,  ^^ navigable  rivers*'  should  be 
considered  for  the  purpose  of  interpretation  and  construction,  as 
defined  by  the  statutes  declaring  this  stream  navigable.  Those 
statutes  show  what  these  words  mean  as  used  here,  and  we  want 
no  better  exposition  of  what  our  own  legislature  means,  when 
646]  speaking  of  a  "  navigable  river."  *It  is  a  stream,  great  or 
small,  which  they  have  thus  christened.  By  an  exercise  of  the 
legislative  power,  the  state  says  the  Great  Miami  is  navigable  at, 
above,  and  below  the  mill-dam  of  the  relators;  and  although  wo 
deny  to  the  legislature  the  power  to  change  the  private  rights  of 
the  riparian  proprietor  by  so  doing,  yet  for  all  other  purposes 
consistent  with  the  provisions  of  the  constitution,  the  statutes 
should  be  sustained — more  especially,  to  enable  us  to  carry  into 
effect  subsequent  legislative  action,  according  to  the  true  meaning 
and  intention  of  the  general  assembly.  But  we  are  not  required 
to  hold  that  the  mill-dam  of  the  relators  must  have  been  built 
pursuant  to  these  special  statutes,  and  with  a  slope  for  the  passage 
of  boats,  even  if  the  Great  Miami  was  in  fact  navigable  at  that 
point,  and  subject  to  a  public  easement.  The  resolution  does  not 
restrict  the  intended  relief  to  those  owners  of  dams,  where  dams 
were  built  pursuant  to  the  provisions  of  either  the  special  statutes 
or  the  rules  of  the  common  law.  It  is  given  to  those  owners,  who 
have  erected  dams  across  "navigable  rivers,"  and  upon  which 
[rivers']  dams  for  hydraulic  purposes  have  been  authorized  by  law. 
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The  relative  which,  relates  to  rivers,  not  to  the  word  dam.  This  is 
the  grammatical  construction  of  the  sentence,  and  this  reading  of 
the  resolution  is  precisely  what  it  should  be,  if  the  object  of  the 
state  was  to  render  to  the  riparian  owners  exact  justice,  of  which 
object  there  can  be  no  doubt.  For  if  an  owner  had  constructed 
and  continued  a  dam  for  hydraulic  purposes,  without  providing 
for  the  passage  of  boats  as  required  by  the  statutes,  that  would 
furnish  no  good  reason  why  the  state  authorities  should  divert 
from  the  channel  of  the  river,  and  deprive  him  of  the  right  which 
be  had  to  use  its  waters,  without  compensating  him.  It  might 
subject  him  to  the  penalties  provided  by  the  statute.  It  might 
affi)rd  a  reason  for  abating  his  dam  as  a  nuisance,  but  nothing 
more.  If  a  nuisance,  the  fact  would  tend  to  lessen  the  damages 
which  he  might  claim,  and  would  not  be  a  reason  for  denying 
them  altogether. 

How  then  stands  the  issues,  when  tried  by  the  foregoing 
*rule8,  and  the  well-known  rules  of  pleading?  The  de-  [547 
murrer  to  the  plea  reaches  the  first  defect  in  the  pleading.  If  the 
answer  sets  forth  a  valid  defense,  and  the  plea  is  bad,  then  the 
demurrer  is  well  taken ;  but  if  the  answer  is  insufficient  the  de- 
murrer is  not  well  taken,  because  a  bad  plea  is  sufficient,  if  the 
answer  is  defective.  The  gist  of  the  answer  of  the  board  of  public 
works  is,  ^'that  the  waters  of  the  Great  Miami  have  been  used  by 
Walker  &  Fulton  for  hydraulic  purposes,  by  means  of  a  dam  not  au- 
ihorized  by  law,  and  which  is  and  has  been  from  its  erection  an  unlaw- 
ful obstruction  to  the  navigation  of  said  river,  and  a  public  nuisance.'* 
In  other  words,  your  dam  was  a  nuisance,  ergo,  you  had  no  right 
to  the  waters  of  the  river.  This  is  not  sufficient  to  bar  the 
relators'  claim,  and  we  need  not  further  consider  the  plea. 

Demurrer  overruled  ;  mandamus  peremptory  ordered. 


/  •  :^ 


Collins  and  MoElbot  r.  Geobqb  Mtebs  and  others. 

A  mortgage  of  personal  property,  where  the  mortgagor  retains  possession  of 
the  property  mortgaged,  with  the  power  of  sale,  is  void  as  against  subs^ 
quont  purchasers  and  execution  creditors. 

This  is  a  bill  of  review,  reserved  in  the  county  of  Pairfield. 
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The  bill  is  brought  to  reverse  a  decree  oft 
Fairfield  county,  rendered  at  the  Novenaber 
in  the  original  case  was  filed  by  the  presen 
answered  by  McCracken,  one  of  the  defenda 
the  others,  and,  on  hearing,  dismissed. 

The  allegations  in  the  original  bill  were  t 
1,  1842,  the  complainants  and  the  defendac 
partners  in  merchandising  at  Lancaster,  in 
648]  Collins  &  Co.  That  at  that  time  said  1 
solved  by  consent.  That  Myers,  who  conti 
own  account,  took  the  stock  in  trade,  the  de 
other  personal  effects,  and  assumed  the  payn 
That  on  February  22,  1842,  the  defendant,  6 
nify  said  complainants  against  said  firm  debti 
mortgage  on  certain  personal  property. 

The  mortgage,  after  reciting  the  facts  abc 
enumerates  the  persons  and  amounts  for  whic 
The  footing  is  $34,490.32. 

It  then  transfers  to  complainants  a  greai 
effects,  and  among  others,  the  following: 

"The  entire  stock  of  dry  goods,  lately  1 
Collins  &  Co.,  but  now  belonging  to  me,  in  m 
estimated  at  $14,500,  together  with  all  such 
make  thereto  hereafter." 

The  mortgaged  property  foots  at  its  estims 

The  mortgage  states  that  the  property  sha 
session  of  Greo.  Myers,  until  complainants,  oj 
compelled  to  pay  any  of  the  above  debts,  or 
of  them  shall  become  fearful  that  they  will  hs 
part  thereof  to  pay,  when  it  shall  be  lawful  f< 
them,  to  take  possession  of  said  property,  a 
public  or  private  sale  for  cash,  and  pay  said  ( 
cceds,  and  the  overplus  after  paying  expens 
Myers.  The  mortgage  is  duly  signed  and  aci 
justice  of  the  peace. 

The  bill  further  states  that  a  few  months 
mortgage,  said  Myers  sold  of  the  mortgaged 
groceries,  for  the  avowed  purpose  of  pay 
whether  the  purchase  money  was  so  applied 
no  knowledge. 
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That  about  December  1,  1842,  Myers  purchased  in  New  York 
an  addition  to  his  said  stock  of  dry  goods,  amounting  to  96,000 ; 
$3,000  of  which  was  paid  in  ♦hand  by  said  Myers;  that  [649 
the  $3,000  thus  paid  wore  the  proceeds,  in  part,  of  the  stock  of 
^''y-goods  above  mentioned;  and  said  goods  consisted  of  every 
variety  of  goods  adapted  to  the  season,  necessary  to  replenish 
and  renew  that  part  of  the  old  stock  still  remaining  unsold  and 
in  the  f^tore  of  said  Myers;  the  old  stock  then  being  reduced  so 
aB  not  to  invoice  to  exceed  $5,000.  That  about  January  1, 
1843,  and  before  said  new  goods  had  arrived  at  said  Myers'  storo 
in  Lancaster,  the  place  to  which  they  were  shipped  and  directed 
for  the  purpose  aforesaid,  said  Myers,  being  in  failing  circum- 
stances, made  an  assignment  of  all  his  property  to  Samuel  E.  Mc- 
Gracken  and  James  D.  Caldwell,  who  are  made  defendants  for  the 
benefit  of  his  creditors  generally,  including  therein  the  new  and 
old  goods  aforesaid. 

That  shortly  afterward  said  new  goods  arrived  at  Lancaster, 
and  the  sheriff  of  Fairfield  county,  who  held  executions  against 
said  Myers,  in  favor  of  King  &  Hunter,  as  assignees  of  the  Lan- 
caster (Ohio)  Bank,  and  in  iavor  of  Alfred  Fahnestock,  for  the  use 
of  Wm.  Siade,  who  are  also  made  defendants,  levied  the  same  upon 
the  above-described  merchandise  (among  other  property),  new 
and  old. 

That  said  Myers'  assignees  claimed  said  merchandise  by  virtue 
of  their  assignment,  and  the  judgment  creditors  claimed  the  same 
by  virtue  of  their  levies. 

That  to  prevent  a  sacrifice,  it  was  arranged  among  the  defend- 
ants that  said  merchandise  should  be  retailed  by  agents,  and  the 
proceeds  distributed  according  to  their  several  rights.  That  the 
property  was  thus  disposed  of,  and  the  proceeds,  about  $10,000, 
are  now  in  the  hands  of  Myers'  assignees,  undistributed. 

That  complainants  have  paid  of  said  debts  $263.39;  that  a  large 
amount  of  them  remain  unpaid,  the  most  of  which  are  reduced 
to  judgments  and  levied  upon  the  real  estate  of  the  complainant, 
Collins. 

The  prayer  of  the  bill  was  that  the  defendants  answer  on  oath ; 
that  an  account  be  taken  of  the  unpaid  debts  of  Myers,  Collins 
&  Co.,  and  of  the  proceeds  of  said  merchandise,  and  ^that  [550 
the  same  be  decreed  to  be  paid  over  by  said  Myers'  assignees  to 
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discharge  the  above-mentioned  debts  of  Myers,  ( 
to  reimburso  complainants,  and  for  general  relii 
All  the  defendants  except  McCracken  demurri 
McCracken  answered,  that  the  firm  of  Myers, 
iated  and  was  dissolved  at  the  time  alleged, 
execution  of  the  mortgage,  and  the  purchase  of 
goods  of  about  $6,000,  as  charged.  Ho  alleg 
goods  were  never  added  to  the  stock  once  own( 
lins  &  Co.,  but  that  said  goods  were  assigned  t( 
D.  Caldwell,  prior  to  their  arrival  in  Lancaster, 
destination.  That  said  assignees,  when  said 
Lancaster,  took  possession  of  the  same  and 
thereon.  That  Samuel  Ewing,  then  sheriff  of  sa 
several  executions  against  said  Myers,  levied  i 
goods  and  took  them  into  his  custody.  That  t 
in  the  store,  which  were  in  like  manner  assig 
manner  levied  upon.  That  all  ^aid  goods  w 
hands  of  an  agent,  to  be  retailed  by  consent  c 
said  assignees. 

That  said  assignees  brought  a  suit  at  law  ag 
alleging  that  he  had  unlawfully  levied  upon  saic 
trials  of  said  cause  were  had  in  the  common  pi 
Court,  and  it  was  adjudged  therein  (in  both  cou 
upon  the  old  stock  should  be  sustained,  and  tha 
new  goods  passed  to  the  assignees  by  the  assig 
agents  employed  to  sell  mingled  the  goods,  ne\ 
proceeds  of  the  same,  so  that  accuracy  can  not 
division.  Respondent  had  no  knowledge  of 
complainants  up  to  the  time  of  the  assignm 
rights  of  the  assignees  were  not  impaired  there] 
That  said  goods  were  first  in  the  hands  of  Jo 
551]  ceased,  and  afterward  in  the  hands  of  F. 
said  agents  had  not  accounted  with  or  paid  to 
the  proceeds  of  said  sales,  but  respondent  was 
funds  were  at  interest  until  distribution  should 
To  this  answer  there  was  a  general  replicatioi 
P.  Van  Teump  and  John  T.  Bbazee,  for  co 
tained  that  retaining  possession  by  the  gran  to 
personal  property,  was  only  prima  facie  evid< 
might  be  explained  or  rebutted  on  the  part 
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mortgagee;  that  when  so  explained  and  proved  to  1 
honest  transaction,  the  conveyance  would  be  sustair 
was  especially  so  with  regard  to  mortgages,  and  cite 
ing  cases:  Edwards  v.  Harben,  2  Term,  587  ;  Martind 
3  Barn.  &  Aid.  505;  Bull.  N.  P.  258;  Kidd  v.  Rawli 

6  Pul.  59;  Lady  Arundel  v.  Philips,  10  Ves.  145 
Powers,  15  Mass.  244 ;  Fletcher  v.  Willard,  14  Pick. 
V.  Parkerraan,  2  Met.  258;  Putnam  v.  Dutch,  8  Mass 
Sears,  9  Pick.  4 ;  Haskcl  v.  Greeley,  3  Greenl.  464 ;  Re 

5  Greenl.  46 ;  Cutter  v.  Copland,  6  Sbep.  127 ;  Uln< 
Greenl.  326;  Ragan  v,  Kennedy,  1  Overt.  91 ;  Culien  t 
3  Yerg.  475  ;  Young  r.  Pate,  4  Yerg.  164;  Marcey  v, 
Yerg.  440 ;  Hobbs  v,  Bibb,  2  Stewart,  54;  Miller  v.  ' 
Porter,  196 ;  Pauling  v.  Sturgis,  3  Stew.  96 ;  Shephei 

7  Missouri,  151;  Ros&  v.  Cartsinger,  lb.  245;  King 
Miss.  332;  Rogers  v.  Dare,  Wright,  136  ;  Burbridge  i 
359;  9  Ohio,  153;  Jones  v.  Huggeford,  3  Met.  511 
Goodwin,  20  Maine,  408;  Blood  v.  Palmer,  2  Fairf.  4 
Robinson,  10  Met.  481 ;  Meeker  v,  Wilson,  1  Gall, 
place  i;.  Sayles,  4  Mason,  312 ;  De  Wolf  v.  Harris,  4 
Wheeler  v,  Sumner,  4  Mason,  183 ;  Brooks  v.  Marbui 
79;  Hamilton  v.  Russell,  1  Cranch,  309;  United  Stat 
lb.  73 ;  Conrad  v.  Atlantic  Ins.  Co.,  1  Peters,  *388 ;  Fit 
V.  Anderson,  2  Hen.  &  Munf.  289 ;  Alexander  v.  Done 
341;  Robertson  t?.  Ewell,  3  Munf.  7;  Sydnor  v.  Gee, 
Burchard  v,  Wright,  11  Leigh,  463;  Hundly  v.  W 
Marsh.  643;  Head  v.  Hobbs,  1  J.  J.  Marsh.  280  ;  Baylor 
1  Lit.  105;  Davenport  v.  Thornton,  1  Scam.  295;  Kit( 
ton,  1  Scam.  361;  Jordon  t;.  Turner,  3  Blackf.  309 
Williams,  4  Blackf.  26;  Coburn  v.  Pickering,  4  Black 
V.  Winship,  3  N.  H.  415;  Parker  v.  Patten,  4  N.  H.  1 
Bowers,  4  N.  H.  309;  Haver  v.  Low,  2  N.  H.  13;  Ai 

6  N.  H.  545;  Smith  i;.  Henry,  1  Hill,  16;  Dupeo  r. 
Harper,  319;  Maples  v.  Maples,  Rice's  Eq.  301;  Ree\ 
1  Bailey,  663. 

T.  EwiNO,  H.  H.  HuNTBE,  and  W.  Slade  cited  tl 
cases:  1  Term,  696;  1  Cranch,  317;  3  Cow.  189;  3 
Wright,  190;   1   Smith's  Leading  Gases,  and  aath( 
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Read,  J.  The  \7h0le  question  in  this  case  depends  upon  the 
validity  of  the  mortgage  to  Collins  and  McElroy. 

The  retention  of  possession  on  the  part  of  the  mortgagor  is 
only  a  badge  of  fraud,  which  may  be  removed  by  showing  the 
transaction  was  honest.  We  regard  it  to  be  perfectly  well-settled 
law,  that  on  a  sale  or  mortgage  of  personal  property  a  continuance 
of  possession  by  vendor  or  mortgagor,  is  only  prima  facia  evidence 
of  fraud,  which  may  bo  explained  away  or  rebutted  by  showing 
that  such  possession  was  honest  and  fair. 

But  a  continuance  of  possessiou,  with  a  power  of  disposition  and 
sale,  either  express  or  implied,  isquite  a  different  thing.  Such  is 
the  character  of  the  mortgage  under  consideration.  Myers,  Col- 
lins, and  McEiroy  had  been  partners  in  merchandising.  On  dis- 
solution Myers  assumed  the  debts  of  the  firm,  and  to  secure 
Collins  and  McElroy  from  responsibility,  executed  to  them  a 
mortgage  of  the  entire  stock  in  trade  and  such  additions  as  might 
be  made  thereto,  to  retain  possession  of  the  stock  for  the  ordinary 
553]  purpose  of  barter  *sind  sale,  until  the  retiring  partners 
should  be  compelled  to  pay  some  of  the  debts  thus  indemnified,  or 
should  become  fearful  that  they  would  have  to  pay  any  or  all  of 
the  debts  of  the  late  firm,  when  they  might  take  possession  and 
dispose  of  the  stock  thus  mortgaged  in  the  manner  provided,  and 
apply  the  proceeds  to  the  discharge  of  the  firm  debts. 

The  object  of  a  mortgage  is  to  obtain  a  security  beyond  a 
simple  reliance  upon  the  honesty  and  ability  of  the  debtor  to  pay, 
and  to  guard  against  the  risk  of  all  the  property  of  the  debtor 
being  swept  off  by  other  creditors  by  fastening  a  specific  lien  upon 
that  covered  by  the  mortgage. 

But  a  mortgage  with  possession  and  power  of  disposition  in  the 
mortgagor,  is  nothing  at  last  but  a  reliance  upon  the  honesty  of 
the  mortgagor,  and  in  fact  is  no  security,  as  it  is  within  the  power 
of  the  mortgagor,  at  any  moment,  to  defeat  the  mortgage  lien  by 
an  entire  disposition  of  the  whole  property  covered  by  the  mort- 
gage. Such  a  mortgage,  then,  is  no  security,  so  far  as  the  debtor 
is  concerned,  and  is  of  no  benefit  except  as  a  ward  to  keep  off  other 
creditors.  True,  it  may  furnish  a  more  specific  remedy  for  the 
collection  of  the  debt,  but  is  not  a  specific  and  certain  security  at 
its  inception.  To  hold  such  a  mortgage  valid,  would  enable  a 
debtor  to  do  business  upon  a  capital  within  the  limits  of  the  mort- 
gage debt  at  the  will  of  the  mortgagor,  protected  from  all  claims 
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of  other  creditors;  and  in  the  present  instance  upon  a  capital  of 
indefinite  amount,  as  the  mortgage  is  to  extend  to  all  additions  to 
be  made  to  the  stock  in  trade.  To  hold  that  such  a  mortgage  was 
valid,  would  furnish  a  complete  shelter  under  which  a  man  could 
carry  on  trade  for  his  own  benefit,  completely  protected  against 
the  payment  of  his  debts,  and  placed  wholly  beyond  the  reach  of 
creditors.  That  the  mortgagee  should  thus  permit  the  mortgagor 
to  transact  business  for  his  own  benefit,  and  not  proceed  to  collect 
the  mortgage  debt,  would  not  be  evidence  of  fraud  which  would 
authorize  the  mortgage  to  be  defeated,  upon  the  ground  that  it 
hindered  or  delayed  creditors,  because  the  mortgage  may  have 
been  honestly  executed,  and  simple  generosity  or  *good  na-  [554 
ture,  or  carelessness,  in  delaying  the  collection  of  a  debt,  could 
not  be  regarded  asa  fraud  which  would  defeat  an  honest  security. 
The  very  nature  of  a  mortgage  is  to  fasten  a  lien  upon  specific 
property ;  and  the  court  have  gone  far  enough  when  they  have 
permitted  an  honest  possession  in  the  mortgagor,  because  that 
opens  up  a  door  by  which  an  honest  vendee  may  be  defrauded,  by 
purchase  without  notice,.which  shows  that  there  was  much  reason 
in  the  rule  established  in  the  old  case  of  Twyne.  But  in  this  case 
there  is  no  specific  lien,  but  a  floating  mortgage,  which  attaches, 
swells,  and  contracts,  as  the  stock  in  trade  changes,  increases  and 
diminishes,  or  may  wholly  expire  by  entire  sale  and  disposition, 
at  the  will  of  the  mortgagor.  Such  a  mortgage  is  no  certain  se- 
curity upon  specific  property;  it  all  depends  upon  the  honesty 
and  good  faith  of  the  debtor ;  and  as  he  might  dispose  of  it  to  a 
creditor  at  will,  to  satisfy  a  debt,  we  see  no  reason  why  a  creditor 
might  not  seize  it  against  his  will,  for  the  same  object.  In  such 
case  the  whole  right  to  dispose  of  the  property  to  pay  a  debt,  de- 
pends upon  the  will  of  the  debtor,  not  afi^ected  by  the  rights 
of  the  mortgagor;  and  what  reason  is  there  in  permitting  the 
will  of  the  debtor  to  determine  whether  property  shall  legally  go 
to  pay  a  debt  or  not?  If  it  be  the  will  of  the  debtor  to  appro- 
priate the  mortgaged  property  to  pay  the  debt,  it  ia  binding  as 
against  the  mortgagee  ;  but  if  it  be  not  the  will  of  the  debtor,  and 
the  property  is  seized  upon  execution,  the  rights  of  the  mortgagor 
fastens  upon  the  property,  and  takes  it  away  from  the  execution 
creditor.  Then  the  property  is  not  held  by  the  mortgage,  but  the 
will  of  the  debtor ;  because,  if  the  debtor  sees  proper  to  dispose 
of  it,  he  has  the  power  under  the  mortgage.  He  may  dispose  of 
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the  property,  defeat  the  mortgage,  and  put  the  money  in  his  own 
pocket ;  but  if  he  refuses  to  pay  a  debt,  and  you  seize  the  property 
in  execution  against  his  will,  the  mortgage  steps  in  and  restores 
it  to  the  debtor.  The  whole  matter,  then,  appears  to  rest  upon 
the  option  of  the  debtor  to  appropriate  the  mortgaged  property 
656]  to  the  payment  *of  his  debts  or  not,  and  not  upon  the  mort- 
gage. No  reasoning  will  change  this  result,  if  a  mortgagor  re- 
tains possession  and  the  full  power  of  disposition  over  the  mort- 
gaged property. 

A  mortgage  upon  a  specific  article,  with  possession  and  power 
of  disposition  left  in  the  mortgagor,  is,  in  truth,  no  mortgage  at 
all;  it  is  no  certain  lien.  The  power  to  hold  possession  and  dis- 
pose of  the  property,  is  inconsistent  with  the  very  nature  of  a 
mortgage.  It  indeed  would  not,  perhaps,  be  going  too  far  to  say 
that  such  an  instrument  was  a  nullity.  It  is  next  thing  to  a  sale 
of  a  horse,  with  possession  and  power  of  disposition  retained  to 
the  vendor.  Except  in  the  case  of  a  mortgage,  it  would  be  con- 
tended that  a  time  might  happen  when  the  mortgagee  could  assert 
possession ;  but  before  condition  broken  and  possession  taken,  it 
would  be  hard  to  discover  any  difference.  But  at  all  events  we 
have  not  the  slightest  hesitation  in  saying  that  a  mortgage  which 
secures  possession  and  the  full  power  of  disposition  in  the  mort- 
gagor until  condition  broken,  will  not  hinder  creditors  from  seiz- 
ing property  thus  mortgaged  on  execution,  and  applying  the  pro- 
ceeds to  the  payment  of  debts.  Nor  will  it  prevent  the  mort- 
gagee from  assigning  to  pay  debts,  for  he  has  the  power  of  dis- 
position by  the  instrument  itself.  As  to  all  the  world  except  as 
to  the  parties  themselves,  such  a  mortgage  will  be  held  void,  as 
against  the  policy  of  the  law. 

But  many  respectable  authorities  have  been  cited,  to  show  that 
a  mortgage  of  a  stock  of  goods,  with  power  to  sell,  is  valid.  Wo 
are  not  disposed  to  adopt  either  their  reasoning  or  conclusions. 
It  is  said  by  Judge  Story,  in  support  of  a  fact  of  this  sort,  that 
although  the  articles  mortgaged  may  be  sold  that  others  may  be 
substituted  in  their  place,  and  this  may  be  done  by  consent  of 
parties.  This  is  no  answer,  for  it  msiy  be  that  others  will  not  be 
substituted,  and  if  we  look  to  experience,  in  all  cases,  where  a 
trader  has  felt  himself  bound  to  mortgage  his  whole  stock,  it  is 
not  the  usual  result. 

The  whole  error  in  these  cases  appears  to  be  in  regarding 
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*the  word  stock  as  a  fixod  thing,  which  must  always  re-  [656 
main,  the  same  as  a  horse  which  preserves  its  identity,  although  in 
the  process  of  time  every  particle  composing  him  may  be  thrown 
off  and  renewed.  And  that  the  power  of  disposition  in  the  mort- 
gagor of  stock  in  trade,  is  only  the  power  to  sell  the  old  and  re- 
place it  with  new,  and  thus  keep  up  the  identity  of  the  thing 
mortgaged,  and  then  claim  that  such  a  mortgage  is  only  the  com- 
mon case  of  a  mortgage  of  a  specific  thing,  with  possessioii  in  the 
mortgagor  until  condition  broken.  The  error  is  in  treating  a 
word  as  a  thing,  and  mortgaging  a  word  instead  of  a  substance,  and 
permitting  the  substance  to  be  sold,  while  the  mortgage  attaches 
and  remains  fixed  to  the  word.  Except  in  the  case  of  sale  and 
resupply,  or  wear  and  resupply,  with  identity  preserved  under 
the  noun  stock,  there  is  no  confusion  in  the  books.  Because  it  is 
not  held  anywhere  that  a  mortgage  of  a  specific  thing,  as  a  horse, 
with  possession  and  power  of  disposition  in  the  mortgagor,  is 
valid  against  creditors.  But  the  word  stock  has  been  treated  as 
permanent  and  fixed,  and  the  power  of  disposition  as  attaching 
to  the  goods  which  made  up  the  stock,  and  that  the  stock  must 
necessarily  be  resupplied  as  fast  as  consumed. 

We  need  not,  under  this  view,  consider  whether  the  mortgage 
could  attach  to  future  additions  to  be  made  to  the  stock,  or  sub- 
sequent acquisitions,  as  no  additions  in  this  case  were  over  made, 
and  if  made,  they  would  not  have  been  protected  by  the  mort- 
gage— the  mortgage  itself  being  void  as  against  creditor  or  pur- 
chaser. 

Hence  the  court,  in  holding  that  this  mortgage  would  not  pre- 
vail against  execution  creditors,  or  against  Caldwell  &  Mc- 
Cracken,  assignees  for  the  benefit  of  creditors,  held  rightly. 

Demurrer  sustained  ]  bill  dismissed. 


I'Ghbistophbb  Nisewanqer  v.   Cadwallader   Wallace    [537 

and  another. 

A  party  claiming  an  equity  in  land  before  the  emanation  of  hia  patent  fh>m 
the  United  States,  in  order  to  gain  a  priority  over  another  who  claims  an 
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equity  in  the  same  land,  must  establish  by  proof  that  hig  entry  was  by 
Tirtue  of  a  valid  warrant,  and  trace  his  connection  with  the  same 
warrant. 

This  is  a  bill  in  chancery  reserved  in  the  county  of  Madison. 

The  bill  is  filed  to  settle  the  title  to  a  part  of  a  640-acre  tract  of 
land  in  Madison  county,  covered  by  two  patents,  one  issued  to  the 
complainant,  the  other  to  Joseph  Harness,  under  whom  the  de- 
fendants claim. 

Avert,  J.  The  complainant  claims  title  to  640  acres  of  land 
in  the  Virginia  military  district  in  Ohio,  between  the  rivers  Scioto 
and  Little  Miami.  He  relies  upon  an  entry  No.  6,780,  made  on 
the  21st  of  May,  or,  as  stated  in  his  bill,  on  June  22,  1810,  upon  a 
survey  made  April  26,  1816,  examined  and  recorded  September 
29,  1817,  and  a  patent  from  the  United  States,  dated  November 
20,  1838. 

The  defendants  claim  under  entry  No.  5,531,  of  633  acres,  made 
July  21,  1807,  in  the  name  of  Joseph  Harness,  surveyed  Augast 
19,  1814,  in  two  surveys,  one  of  157  acres,  the  other  of  280  acres, 
and  patented  to  Joseph  Harness,  September  17,  1814,  and  under 
a  purchase  and  deed  for  both  surveys,  from  the  heirs  of  said  Har- 
ness. 

The  patents  of  these  contending  parties,  as  to  a  part  of  the  land 
embraced  in  the  description  of  each,  cover  the  same  premises,  and 
of  course  there  must  be  a  loss  produced  by  this  interference  in  the 
658]  boundaries  of  the  tracts.  The  present  *bill  is  brought  to 
cast  the  loss  of  that  interference  upon  the  defendants. 

The  legal  rights  of  the  parties  are  settled  upon  established  prin- 
ciples, and  without  any  difficulty,  the  older  patent,  except  when 
void,  which  we  do  not  find  to  be  the  case  here,  always  succeeding 
at  law.  The  defendants  then  have  the  legal  right  to  the  land  in 
dispute,  for  they  exhibit  a  title  by  patent,  dated  in  1814,  whilst 
that  of  the  complainant  was  not  issued  till  1838, 

But  a  patent  from  the  government,  though  it  is  admitted  to 
pass  an  unquestioned  legal  title,  is  yet,  upon  a  principle  in  our 
system  also  well  established,  made  to  yield  to  a  prior  equitable 
title,  and  therefore  it  became  necessary  in  the  case,  to  examine 
and  discuss  the  equitable  as  well  as  the  legal  rights  of  both  the 
parties.  This  service  has  been  thoroughly  performed  by  the 
counsel  on  both  sides  in  reference  to  the  title  of  each,  and  as  do- 
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riyed  throagh  entrieB  and  surveys,  withdrawals,  relocations,  pat- 
ents, etc. 

The  complainant,  to  establish  his  equitable  title  to  the  tract  in 
dispute,  relies  upon  the  entry  6,780,  made  as  aforesaid  in  1810,  in 
virtue,  as  he  alleges,  of  military  warrants  numbered  1,899,  332, 
1,824,  of  200  acres  each,  and  forty  acres,  part  of  No.  750,  which,  as 
it  appears,  was  for  200  acres  also.  This  equity  of  the  complain- 
ant, if  it  can  be  sustained,  having  been  in  existence  at  a  period 
earlier  than  the  date  of  the  defendant's  patent,  must  prevail  over 
every  right  of  theirs  derived  merely  from  their  patent.  It  be- 
comes important,  therefore,  to  inquire  whether  this  entry  and 
survey  conferred  any  equitable  rights  upon  the  complainant,  as 
against  the  defendants,  who  afterward  appropriated  the  same  land 
by  their  grant  from  the  government.  The  burden  of  proving 
this  equity  rests,  of  course,  upon  the  complainant  who  sets  it  up, 
and  who  must  make  this  proof  before  his  adversary  is  called  upon 
to  take  any  steps  toward  his  defense. 

What,  then,  are  the  facts  connected  with  this  entry?  David 
Boss  &  Co.,  being  the  owners,  in  1784,  of  the  military  warrants,  on 
which  this  entry  No.  6,780,  in  Ohio,  is  claimed  *to  have  [659 
been  made,  then  entered  in  Virginia,  by  virtue  of  these  identical 
warrants,  a  tract  of  1,000  acres  of  land.  This  tract  being  entry 
No.  70  in  what  is  now  Kentucky,  was  surveyed  and  recorded  in 
1785,  and  a  patent  for  the  same  was  granted  to  Boss  &  Co.,  by  the 
commonwealth  of  Virginia,  in  1786. 

The  military  warrants  above  referred  to,  issued  according  to  the 
law  of  Virginia,  from  the  land  office  in  that  state.  It  empowers 
the  officer  or  soldier  for  whose  benefit  it  is  given,  his  heirs  or  as- 
signs, to  select  for  himself  the* number  of  acres  specified  therein, 
from  certain  lands  of  Virginia,  set  apart  for  that  purpose,  and  to 
have  the  same  sarveycd  and  laid  off  to  him.  After  the  location 
is  made,  and  the  boundaries  ascertained  by  a  survey,  the  owner  of 
the  warrant  returns  it  to  the  state  authorities,  and  receives  in  the 
place  of  it,  a  patent  or  grant  from  the  government.  This  grant  is 
equivalent  to  a  deed  in  foe  simple  for  the  tract  described,  passing 
all  the  title  from  the  government  to  the  grantee. 

It  is  contended,  for  the  defendants,  that  the  warrant  thus  passin;; 
into  grant  has  performed  its  office ;  that  having  been  given  up  for 
a  patent,  which  in  law  appropriates  the  land  therein  described,  it 
can  never  afterward  be  withdrawn,  nor  be  used  to  appropriate  any 
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other  tract  of  land,  and  this  objection  to  bringing  the  warrant  a 
second  time  into  use  is  not  easily  obviated,  whether  wo  regard  tho 
object  and  nature  of  the  warrant  or  judicial  authority  bearing  upon 
the  subject.  Hoofnagle  and  others  t;.  Buchanan,  7  Wheat.  214.  It 
does  not  appear  that  any  legislative  acts  of  Virginia  or  any  decis- 
ions of  the  courts  have  received  military  warrants  after  they  had 
by  the  emanation  of  a  patent  become  of  no  value,  except  in  the 
character  of  evidence. 

This  patent  for  the  land  in  entry  No.  70,  it  appears,  then,  is  given 
by  Virginia  for  a  tract  of  land,  then  lying  within  that  state  and 
claimed  to  be  the  property  of  the  state,  and  a  part  at  least  of  the 
tract  so  entered  and  surveyed  is  held  under  the  patent  thus  issued; 
560]  how  much  does  not  appear  by  *any  survey  of  the  premises. 
But  whether  these  warrants,  after  passing  into  grant,  have  no 
longer  any  efficacy  to  authorize  and  support  an  entry  in  Ohio,  or 
whether  the  act  of  Congress  of  May  13,  1800,  authorizing,  in  case 
of  interference  in  Ohio,  a  withdrawal  of  the  warrant,  may  bo  sup- 
posed likewise  to  justify  and  sustain  an  entry  in  Ohio  under  a 
warrant  withdrawn  or  treated  as  withdrawn  by  reason  of  interfer- 
ence in  Kentucky,  are  questions  which  we  do  not  here  decide,  be- 
cause it  becomes  unnecessary  from  tho  view  which,  as  will  be  here- 
after stated,  we  have  taken  of  the  evidence  in  the  case.  Under 
these  warrants,  a  right  in  the  land  no  doubt  exists  before  the  is- 
suing of  a  patent,  and  one  which  courts  will  respect.  This  right 
or  equitable  interest  commences  with  the  entry.  But  it  must  bo 
a  lawful  and  valid  entry.  Certainly  no  unlawful  or  unauthorized 
entry  can  give  an  equitable  title.  To  be  a  valid  entry  binding 
upon  the  government,  and  efficacious  to  hold  the  land  against 
others  disposed  to  locate  it,  it  must  be  made  by  virtue  of  a  Vir- 
ginia military  warrant  still  subsisting.  It  is  settled,  indeed,  in 
practice  and  by  judicial  decisions,  that  possession  of  the  warrant 
gives  authority  to  make  the  location.  4  Pet.  239.  It  will  be  con- 
sidered as  done  with  the  real  owner's  consent,  and  will  operate  for 
his  benefit.  It  is  to  be  done,  however,  in  the  name  stated  in  tho 
warrant,  or  as  it  is  assignable,  in  the  name  of  the  person  to  whom 
it  appears  to  be  actually  assigned.  But  this  mtist  be  an  unsatisfied 
warrant;  it  is  this  that  gives  the  right  to  the  land,  the  state  is  not 
called  upon  to  furnish  more  than  what  is  justly  required  to  satisfy 
the  warrants. 

Does  the  evidence  in  support  of  this  equitable  title  prove  the 
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existence  of  Buch  unsatisfied  warrants  at  the  time  of  the  entry  in 
Ohio?  The  power  of  the  warrants  under  consideration  was  once 
believed  to  be  exhausted,  and  so  treated  by  all  the  parties  having: 
an  interest  in  them,  when,  as  before  stated,  they  were  succeeded 
by  a  patent  for  the  land  on  which  they  had  been  located.  Had 
the  tract  No.  70,  in  Kentucky,  contained  the  complement  of  unap- 
propriated land,  these  warrants  would  still  have  remained  satisfied 
and  incapable  *of  supporting  an  entry.  The  survey  of  this  [661 
No.  70  remains  as  it  was  originally,  no  other  survey  of  any  part 
nor  a  survey  of  the  whole  ever  having  been  admitted  to  record. 
There  appears,  indeed,  upon  the  margin  of  the  record  entry  a  mem- 
orandum of  "  640  acres  withdrawn,"  and  the  principal  surveyor  cer- 
tifies that  it  was  withdrawn  by  reason  of  its  having  been  lost  by  in- 
terference with  Henderson's  grant.  But  in  the  opinion  of  the  court 
this  is  not,  nor  is  there,  as  they  think  by  any  other  proof  in  the  case, 
suflBcient  evidence  either  of  the  exact  quantity  or  of  any  quantity  lost. 
This  certificate  of  the  surveyor  is  not  recognized  as  establishing 
the  loss.  There  is,  therefore,  no  proof  of  an  equitable  title  com- 
mencing with  the  entry.  Nor  can  it  be  conceded  that  this  ques- 
tion of  the  equitable  right  belongs  to  the  department  at  Washing- 
ton, and  js  settled  when  the  patent  issues.  After  the  proper  ofll- 
cers  here  have  acted  upon  proof  satisfactory  to  themselves,  and 
upon  such  proof  have  issued  a  patent,  the  legal  title  passes  out  of 
the  government  to  the  grantee,  and  so  far  effect  is  given  to  their 
decision.  But  they  are  not  a  court  provided  with  the  necessary 
and  best  means  of  ascertaining  and  determining  facts.  Others, 
claiming  equitable  rights  in  the  land,  can  not  be  present  nor 
represented  there;  and  it  would  bo  contrary  to  very  sound  rules 
if  their  interests  were  to  be  concluded  by  any  such  ex  parte  exam- 
ination. With  regard  to  the  very  tract  in  controversj'-,  the  au- 
thorities at  Washington  have  made  contradictory  decisions;  first 
conveying  it  by  patent  to  the  defendant's  grantor,  and  afteward 
to  the  complainant,  and  it  is  not  perceived  in  what  manner  by 
any  power  of  theirs,  the  diflSculty  arising  from  this  interference 
could  have  been  prevented.  The  issuing  of  the  patent  then,  and 
the  recitals  it  contains,  are  not  claimed  in  the  actual  state  of  this 
case  to  be  controlling  evidence  of  complainant's  equitable  title 
at  the  date  of  his  entry.  The  existence  of  such  an  equity  is  a  fact  to 
be  established  by  proof  before  the  court,  and  this  fact,  to  be  of  any 
avail,  must  have  existed  before  the  date  of  thedelendants'  patent. 
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562]  *By  what  mode  of  proceeding  was  the  complainant's  pat- 
ent obtained?  We  have  certiiiod  copies,  supplied  by  the  defend- 
ant, of  the  exhibits  and  proofs  presented  there.  The  warrants 
were  not  produced ;  but  in  their  place  a  copy  of  the  Virginia 
patent  was  sent.  This  patent  is  not  by  any  law  a  warrant  for 
entering  land.  A  copy  of  entry  No.  70,  and  of  the  survey  under 
it,  was  produced.  Neither  the  entry  nor  survey  states,  with  ref- 
erence to  the  authority  on  which  they  wore  founded,  anything 
more  definite  than  that  each  was  made  upon  several  military 
warrants.  In  this  manner  a  tract  of  1,000  acres  of  land  was 
taken  up.  The  surveyor,  however,  found  evidence  satisfactory 
to  himself  among  the  files  of  his  office,  and  he  has  certified  that 
these  warrants  wore  used  for  the  purpose  of  securing  tract  No. 
70.  There  were  produced  likewise,  from  the  register  of  the  Vir- 
ginia land  office,  copies  of  these  four  warrants  of  200  acres  each, 
accompanied  by  a  certificate  that  they  were  not  located,  surveyed, 
or  patented  in  the  name  of  the  persons  to  whom  they  were  origi- 
nally given.  These  copies  could  not  have  been  accepted  in  the 
place  of  the  warrants,  under  either  the  law  of  Virginia  or  the  law 
ojf  the  United  States,  concerning  lost  warrants,  for  they  were  not 
lost  or  destroyed  in  any  sense  contemplated  by  those  laws.  Nor 
do  the  papers  from  the  Virginia  land  office  certify  that  the  war- 
rants, or  a  part  thereof,  remain  unsatisfied,  so  that  copies,  instead 
of  the  originals,  might  be  received  under  the  act  of  Congress  of 
June  9,  1794,  which  provides  for  certified  copies  under  the  seal 
of  the  office  where  the  warrants  are  legally  kept.  There  was 
further  produced  before  the  authorities  at  Washington  a  certified 
copy,  from  the  principal  surveyor,  of  entry  No.  6,780  in  Ohio,  and 
the  survey  under  it;  and  of  the  marginal  entry  of  withdrawal 
upon  the  record,  as  before  stated,  of  entry  No.  70,  with  his  (the 
surveyor's)  certificate,  as  to  the  warrants,  entries,  interference,  etc., 
as  above,  and  his  certificate,  that  the  warrants  were  never  before 
satisfied ;  that  said  patent^  on  which  said  survey  (the  survey  in 
Ohio)  was  founded,  was  in  his  (the  surveyor's)  possession,  unsatis- 
663]  fled,  etc.  *A11  this  proof,  though  it  may  authorize  the  issu- 
ing of  a  patent,  which  will  carry  the  title  to  the  rest  of  the  tract 
specified  in  it,  does  not,  in  the  judgment  of  the  court,  establish 
the  title  of  the  complainant  to  that  part  which  is  covered  by  the 
patent  of  the  defendants.  An  equitable  title,  therefore,  to  the 
premises,  is  not  shown  by  the  complainants. 
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There  being,  as  the  court  believe,  no  proof  that  the  patent  of 
the  defendants  is  yoid  either  in  whole  or  as  to  the  part  now  in 
dispute,  there  is  no  necessity  of  inquiring  into  their  entry  of 
1807,  or  the  amended  entry  of  1811.  The  defendants*  equity  will, 
at  all  events,  commence  with  their  patent,  and  their  title  so  accru- 
ing, being  earlier  than  the  title  either  equitable  or  legal  estab- 
lished by  the  complainant,  must  prevail  in  the  case. 

The  injunction  will  therefore  be  dissolved  and  the  bill  dis- 
missed. 

E.  Lane,  Gilbert  &  Baldwin,  for  complainant. 

T.  EwiNQ,  for  defendant. 


Jane  J.  Obaiq,  Administratrix  of  John  C.  Oraiq,  v.  Charles 
Fox  and  another. 

On  a  motion  to  confirm  a  sale,  the  court  has  discretionary  power;  and  though 
•    the  letter  of  the  statute  may  have  been  complied  with  in  giving  notice  of 

sale,  yet  if  the  court  is  satisfied  the  notice  was  published  in  a  paper  not 

of  general  circulation  in  the  county,  it  may  refuse  to  confirm  the  sale. 
A  decree  in  chancery  rendered  in  the  Supreme  Court  may  be  remanded  to 

the  common  pleas  for  execution. 
A  sale  of  land  under  a  decree  may  be  made  by  the  sheriff  or  his  deputy. 
An  execution  or  an  order  of  sale  once  begun,  is  not  abated  by  the  death  of 

the  plaintiff,  nor  by  the  marriage  of  administratrix,  in  whose  favor  it 

issued. 

This  is  a  case  reserved  in  the  county  of  Hamilton. 

It  is  an  appeal  from  the  decision  of  the  court  of  common 
*pleas,  confirming  a  sale  of  land  made  under  a  decree  in  [664 
chancery. 

On  November  27,  1840,  the  bill  of  foreclosure  upon  which  the 
decree  was  based  was  filed  against  the  defendants,  reciting  a 
mortgage  of  the  date  of  December  1,  1832,  made  by  Fox  and 
Miller  to  John  C.  Craig,  the  intestate,  upon  a  lot  of  ground  in 
Front  street,  Cincinnati,  125  feet  front  by  120  feet  deep,  with  the 
buildings.  The  mortgage  was  given  to  secure  two  notes  of  $5,000 
each  and  ten  notes  of  $250  each.  The  bill  claimed  that  the  two 
notes  for  $5,000  each  were  unpaid,  and  also  that  the  interest  was 
in  arrear  since  May  1, 1840. 
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At  tho  April  term,  1842,  of  tho  HamiltoD  Supreme  Court,  the 
court  found  that  there  had  been  a  proper  execution  and  delivery 
of  the  mortgage,  and  that  there  was  duo  thereon  $11,167,  which 
was  decreed  to  be  paid  within  sixty  dajs.  In  case  of  default  for 
payment,  John  C.  Avery  was,  by  the  decree,  appointed  special 
master  to  sell  the  premises  and  make  the  money.  The  decree 
also  provided  that  ho  should  sell  five  stores,  occupying  ninety-five 
feet  of  tho  ground,  before  he  sold  the  residue,  which  was  property 
the  defendants  had  previously  sold  to  Kugler  and  to  Myers.  Tho 
master  was  ordered  to  report  to  the  Hamilton  common  pleas  all 
these  proceedings;  and  the  case  was  remanded  to  that  court  for 
execution,  and  the  sale  was  required  to  be  made  as  on  judgments 
at  law. 

On  August  19,  1842,  an  order  of  sale  issued  from  the  Hamiltoa 
common  pleas,  directed  to  John  0.  Avery,  sheriff  and  special 
master. 

For  October  4,  1842,  the  sale  was  advertised  ;  but  tho  premises 
were  returned  "  not  sold,  for  want  of  bidders." 

On  November  19,  1842,  the  court  reissued  the  former  order  to 
the  same  officer. 

On  December  8,  1842,  there  was  an  alias  order  issued  to  John 
C.  Avery,  special  master. 

And  for  February  22,  1843,  the  sale  was  again  advertised; 
665j  *but  the  premises  were  returned  "not  sold,  for  want  of 
bidders." 

On  March  15,  1843,  the  old  appraisement  was  set  aside,  and 
a  new  one  ordered;  and  John  C.  Avery's  appointment  as  special 
master  was  revoked,  and  the  sheriff  for  the  time  being  was  or- 
dered to  sell. 

On  March  28,  1843,  a  new  order  for  sale  was  issued  to  John  H. 
Gerard,  the  sheriff. 

On  May  — ,  1843,  the  sheriff,  Gerard,  reports  his  sale.  He 
says  that  he  had  advertised  the  sale  for  thirty  days  in  tho  Cincin- 
nati Enquirer,  and  sold  the  premises  at  the  door  of  the  court- 
house, as  follows : 

Lot  No.  3,  to  John  C.Craig $3,990 

Lot  No.  4,  to  Jane  J.  Biddle  (late  Jane  J.  Craig) 3,170 

LotNo.  6,  to     "  "  "        "  "        3,240 

$10,400 
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The  printer's  affidavit  states  that  the  advertisetnent  was  inserted 
for  thirty  days  prior  to  the  sale,  May  16,  1843,  in  the  Cincinnati 
Enquirer.  It  appeared  in  the  daily  of  the  15th  April,  and  also  in 
the  weekly  of  the  19th  and  26th  April,  and  tho  3d  and  10th 
of  May.  The  daily  Enquirer  circulates  almost  entirely  in  the 
city;  the  weekly  principally  in  the  country  adjacent,  and  they  are 
read  by  different  sets  of  subscribers.  The  attached  advertisement 
states  neither  the  time  nor  tho  place  of  the  sale. 

After  the  rendition  of  the  decree,  and  after  an  alias  order  of  sale 
bad  been  issued,  tho  complainant  was  married  to  Mr.  Biddle. 

It  was  objected  to  the  confirmation  of  sale : 

1.  That  the  Supreme  Court  can  not  lawfully  remand  a  decree  in 
chancery  to  the  common  pleas  for  execution. 

2.  That  tho  sale  was  not  legally  advertised. 

3.  That  an  order  of  sale  directed  to  a  master  can  not  be  exe- 
cuted by  his  deputy. 

4.  That  the  sale  was  illegal,  because  the  sole  complainant^ 
^being  administratrix,  married  after  the  decree,  but  before  [566 
Bale,  whereby  the  suit  abated  previous  to  tho  sale. 

Henry  Stanbert,  attorney -general,  for  complainant. 
Wm.  M.  Corry,  for  defendants. 

BiRCHARD,  C.  J.  The  questions  arising  in  this  case  are  pre- 
sented on  a  motion  to  confirm  the  sale  by  the  sheriff. 

The  first  objection  is  that  the  notice  is  insufficient. 

The  affidavit  exhibited  to  prove  publication  of  notice  returned 
by  the  sheriff,  contains  a  copy  of  the  notice  which  does  not  state 
the  time  or  place  of  sale.  This  is  defective.  It  is  wholly  in- 
sufficient. It  looks  as  though  a  part  had  been  omitted  or  cut  off 
in  clipping  it  out  of  the  newspaper  in  which  it  was  published^  and 
it  is  probable  the  defect  might  be  supplied  if  the  cause  should  be 
continued  and  sent  back  to  tho  county. 

The  next  objection  to  tho  notice  is,  that  the  publication  was  not 
made  according  to  law.  The  statute  requires  that  lands  taken  in 
execution  shall  not  be  sold  until  the  officer  cause  public  notice  of 
iho  time  and  place  of  sale  to  be  given,  for  at  least  thirty  days  be- 
ibro  the  day  of  sale,  by  advertisement  in  some  newspaper  printed  in 
the  county  (Swan's  Stat.  474),  and  it  is  urged  that  those  words 
require  consecutive  insertions  of  the  notice  during  the  period  of 
thirty  days. 
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This  construction  of  the  statute  has  been  practiced  upon  very 
generally  in  many  parts  of  the  state;  and  were  it  possible  that 
private  rights  could  be  injuriously  affected  by  not  adopting  and 
sustaining  it,  I  might  hesitate  in  expressing  an  opinion  that  con- 
secutive insertions  of  the  notice  are  not  required.  No  such  right 
can,  however,  be  affected.  I  look  then  to  the  statute  in  order  to 
gather  the  meaning  and  intention  of  the  legislature.  Its  words 
will  be  answered  by  one  publication,  inserted  in  a  newspaper 
thirty  days  before  the  day  of  sale,  and  will  not  require  an  in- 
sertion in  each  paper  that  may  be  issued  between  the  date  of  the 
567]  first  insertion  *and  the  sale.  Insertions  daily  or  weekly, 
when  intended  to  be  provided  for,  are  always  indicated  in  definite 
language,  as  in  the  advertisement  for  a  tax  sale,  where  this  is  the 
form  of  expression,  '<  shall  cause  notice  to  be  advertised  four 
weeks  successively." 

There  is,  in  my  opinion,  and  in  the  opinion  of  another  member 
of  the  court,  no  objection  to  the  notice  of  sale  on  this  ground,  which 
would  induce  us  to  refuse  a  confirmation  of  the  sale,  13  Ohio,  120, 
or  at  least  no  such  objection  as  would  induce  us  to  reverse  a  judg- 
ment of  confirmation  by  the  court  of  common  pleas,  were  the 
question  before  us  upon  writ  of  error. 

To  a  certain  extent,  however,  we  all  hold  that  the  court  of  com- 
mon pleas  and  this  court,  on  an  appeal  from  an  order  of  confirma- 
tion, may  exercise  a  sound  legal  discretion,  and  refuse  a  confirma- 
tion where  the  object  of  the  law  in  requiring  publication  of  notice 
has  not  been  attained.  As  if,  for  instance,  the  letter  of  the  statute 
has  been  literally  complied  with,  but  by  a  publication  inserted  in 
a  newspaper  printed  in  the  county  where  the  lands  lie,  of  so  lim- 
ited a  circulation  as  to  confine  the  notiQc  to  a  few  persons  only,  or 
to  a  limited  section  of  the  county.  A  majority  of  the  court  (my- 
self differing  on  this  point  only)  are  of  opinion  that  this  notice 
was  published  in  a  paper  that  did  not  circulate  throughout  the 
county  of  Hamilton,  and  which  was  confined  to  the  city  of  Cin- 
cinnati. And  that  as  the  other  publications  made  in  the  tri- 
weekly and  weekly  papers,  and  circulating  in  the  county  gen- 
erally, and  not  in  the  city,  were  not  given  thirty  days  before  the  sale, 
the  whole,  taken  together,  do  not  show  that  the  object  of  a  notice  has 
been  attained  by  the  publication  as  proven  to  have  been  made,  and 
therefore  refuse  to  confirm  the  sale.  The  difference  between  us 
is  upon  a  matter  of  fact  and  legal  discretion,  rather  than  upon  a 
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question  of  law.  Althoagh  not  fully  concurring  in  these  views,  the 
point  is  of  a  nature  that  does  not  justify  a  dissent  on  my  part. 

A  question  of  greater  difllculty  is  presented  by  the  objection 
*that  "  this  court  can  not  lawfully  remand  a  decree  in  ch&n-  [568 
eery  to  the  court  of  common  pleas  for  execution." 

Section  106  of  the  act  to  regulate  the  practice  of  the  judicial 
courts,  prohibits  the  Supreme  Court  from  issuing  execution  in 
causes  that  are  removed  before  them  hg  writ  of  error  or  on  appeal^  and 
'makes  it  the  duty  of  the  court  to  send  a  special  mandate  to  the 
court  of  common  pleas  to  award  execution  upon  their  judgment. 
Swan's  Stat.  680.  This  statute  purports  to  relate  only  to  pro- 
ceedings at  law.  Section  108  provides  for  an  appeal  to  the  Su- 
preme Court  of  any  judgment  or  decree  rendered  in  the  court  of 
common  pleas  in  which  said  court  had  original  jurisdiction.  In 
looking  through  the  entire  practice  act,  the  only  word  that  seems 
to  authorize  the  remanding  of  decrees  in  chancery  for  execution 
is  the  word  decree^  in  section  108. 

But  the  act  directing  the  mode  of  proceedings  in  chancery 
(Swan's  Stat.  713,  sec.  55),  provides  for  appeals  in  chancery,  and 
(sec.  51,  p.  712)  makes  ample  provision  for  the  execution  of  de- 
crees in  chancery,  by  the  courts  of  chancery,  without  any  provis- 
ion for  remanding  such  decrees  to  the  court  of  common  pleas  for 
execution.  Were  the  question  an  open  one,  we  should  scarce  hesi- 
tate, on  a  review  of  these  statutes,  as  to  the  construction,  but  the 
practice  long  since  obtained  of  remanding  to  the  courts  of  common 
pleas  for  execution,  as  well  the  decrees  in  chancery  as  the  judg- 
ments and  decretal  orders  in  suits  at  law,  and  on  certiorari. 

Repeated  circuit  decisions  of  this  court  have  been  made  in  sup- 
port of  this  practice,  and  many  titles  are  held  in  virtue  of  those 
decisions.  In  a  matter  at  all  doubtful,  and  on  a  subject  of  this 
nature,  after  a  lapse  of  several  years  since  the  practice  began  in 
this  court,  and  after  it  has  been  sustained  by  numerous  circuit 
decisions,  it  can  not  be  possible  that  the  construction  of  the  act 
requires  to  be  changed.  Indeed,  it  can  not  be  altered  without  pro- 
ducing indefinite  mischief,  and  shaking  public  confidence  in  the 
stability  of  the  judicial  tribunals  of  the  state. 

In  a  case  before  the  Supreme  Court  of  the  United  States, 
"^whore  the  judges  wore  unanimously  of  opinion  that  a  stat-  [569 
ate  of  Pennsylvania  had  been  erroneously  construed,  they  yielded 
their  opinions  to  that  of  the  courts  of  the  state,  on  the  ground  that 
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many  titles  depended  upon  the  erroneous  construction,  and  that 
"  infinite  mischief  would  ensue  should  they  observe  a  different  rule 
from  that  which  had  been  long  established."  McEoan  v.  Do  Lancy'g 
Lessee,  5  Cranch,  33. 

This  is  a  question  where  like  consideration  should  forbid  a  de- 
parture from  the  established  practice  of  those  who  have  pro- 
ceded  us. 

We  owe  as  much  respect  to  the  past  judicial  action  of  the 
courts  of  this  state  as  would  be  paid  by  the  highest  court  of  the 
Union. 

Another  objection  is,  that  the  sale  was  made  on  an  irregular 
order,  and  was  made  by  a  deputy.  Assuming  (as  by  the  point 
last  determined  we  have  a  right  to  do)  that  the  decree  was  right- 
fully remanded  to  the  court  of  common  pleas  for  execution,  and 
there  can  be  no  doubt  but  that  the  court  had  power  to  change  for 
good  cause  the  master  appointed  in  the  original  decree,  to  mako 
sale  of  the  premises  and  to  substitute  another.  We  do  not  ap- 
prehend the  question  is  before  us,  so  that  the  action  of  that  court 
in  making  the  change  and  substitution  can  be  inquired  into.  It 
was  a  matter  of  sound  discretion  to  be  exercised  by  them,  and  the 
facts  upon  which  they  acted  in  removing  the  special  master  do 
not  appear  in  the  record. 

It  is  sufficient  that  he  was  removed,  and  that  the  court  ordered 
and  decreed  the  sale  to  be  made  by  the  sheriff  of  the  county  for 
the  time  being.  This  was  authorized  by  section  8  of  the  amend- 
atory act  (Swan's  Stat.  719),  which  required  the  order  of  sale  to 
be  directed  to  the  sheriff  or  other  proper  officer  of  the  county. 
And  had  not  a  different  rule  been  held  for  many  years  in  con- 
structing this  section  8,  under  which  many  titles  have  been  ac- 
quired, a  majority  of  the  court  might  entertain  the  opinion  that 
the  true  intention  of  the  legislature  was,  that  all  sales  of  land  on 
670]  orders  issuing  *out  of  chancery  should  be  made  by  the 
sheriff  of  the  county  or  in  his  absence  by  the  coroner.  But  on 
this  point  we  yield  an  opinion,  and  sustain  the  former  construc- 
tion as  the  settled  law. 

By  another  provision  of  the  statute  the  deputy  sheriff  is  author- 
ized to  execute  a  writ  directed  to  his  principal.  "The  deputy 
may  do  and  perform  any  and  all  the  duties  appertaining  to  his 
principal."     Stat.  285,  sec.  5. 

The  remaining  inquiry  is,  could  the  last  or  pluries  order  of  sale 
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logally  issue  after  the  intermarriage  of  Jane  J.  Craig,  the  admin- ' 
istratrix,  with  Biddle?  It  is  contended  that  whatever  might  have 
been  the  rule  at  common  law,  this  qaostion  is  settled  by  the  stat- 
ute, which  (Swan's  Stat.  344,  sec.  28)  provides  that: 

"When  an  unmarried  woman,  who  is  executrix  or  administra- 
trix, either  alone  or  jointly  with  another  person,  shall  marry,  her 
husband  shall  not  be  executor  or  administrator  in  her  right;  but 
the  marriage  shall  operate  as  an  extinguishment  of  her  authority 
as  executrix  or  administratrix;  and  the  other  executor  or  admin- 
istrator, if  there  is  any,  may  proceed  in  discharging  the  trust  as 
if  she  were  dead ;  and  if  there  is  no  other  executor  or  admin- 
istrator, administration  may  be  granted  of  the  estate  not  already 
administered,  and  such  administrator  may  proceed  tojdischarge 
the  trust,  in  like  manner^  as  if  the  executrix  or  administratrix  were 
dead:' 

Also,  that  an  order  of  sale  can  not  issue  on  a  decree  after  the 
death  of  the  plaintifif,  or  after  that  has  happened  which  the  law 
compels  us  to  treat  in  this  respect  as  its  equivalent.  * 

Our  first  examination  led  us  to  the  conclusion,  that  upon  this 
ground  also  the  sale  should  bo  set  aside.  A  more  careful  consider- 
ation of  the  subject  has  satisfied  us  that  our  first  impression,  as 
applied  to  the  facts  before  us,  was  incorrect.  After  the  rendition 
of  the  decree,  and  before  the  marriage  took  place,  an  order  of  sale 
and  an  alias  order  had  issued,  and  was  returned,  "property  unsold 
for  want  of  bidders,"  the  appraisal  had  been  set  aside,  and  a  new 
appraisal  ordered.  By  the  act  directing  the  mode  of  proceeding 
in  chancery,  above  referred  to,  this  process  is  required  to  be 
treated  in  its  *execution  "in  like  manner  as  an  execution  [571 
issued  at  law.  Swan's  Stat.  712,  719,  sees.  48,  72.  An  ex- 
ecution at  law  once  begun  is  not  abated  by  death,  but  may  be 
proceeded  in  as  an  entire  thing,  until  the  object  is  efi'ected  by  a 
sale  of  the  property.  This  we  conceive  to  be  a  well-settled  rule, 
and  fatal  to  this  objection  to  the  confirmation. 

Sale  set  aside  and  remanded  for  further  proceedings. 

479 


Digitized  by  VjOOQIC 


572  STJPBBMB  COURT  OP  OHIO, 

of  Perry  v.  Clarkson  et  al. 


L£8SE£  OF  Joshua  H.  Perry  t;.  Charles  S.  Clarkson  and  others. 

Where  proceedings  were  instituted  by  an  administrator  for  the  sale  of  land, 
and  an  order  of  sale  granted  under  the  act  of  1795,  and  the  sale  was  made 
after  the  repeM  of  that  act  by  the  act  of  1806,  guch  sale  conferred  no  title 
upon  the  purchaser. 

This  is  an  action  of  ejectment  reserved  in  Hamilton  county. 
The  case  comes  before  the  court  apon  an  agreed  statement  of 
facts.    The  plaintiff's  chain  of  title  is  as  follows: 

1.  Title  and  possession  in  Israel  Ludlow. 

2.  Dee4.of  the  administrators  of  Israel  Ludlow  to  Joseph  Van 
Home,  signed  and  sealed  in  presence  of  two  witnesses;  dated 
March  26,  1807;  acknowledged  June  23,  1807,  before  John  Ma- 
hard,  J.  P.;  and  recorded  October  24,  1809.  This  deed  purports 
to  •convoy  the  north  half  of  the  south  third  of  the  east  half  of  sec- 
tion 19,  township  3,  fractional  range  2,  containing  53}  acres. 

It  purports  to  be  made  under  the  authority  of  the  following 
record : 

"Administrators  of  Israel  Ludlow,  deceased,  exhibit  an  account 
current  of  said  estate.  John  Ludlow  and  James  Findlay,  two  of 
the  administrators  sworn,  and  pray  order  to  sell  real  estate  to 
satisfy  the  debts,  etc.  Court  grants  the  prayer  of  the  adminis- 
trators, excepting  and  reserving  the  farm  and  improved  lands  at 
572]  Cincinnati,  together  with  the  ^houses  and  lots  in  Cincin- 
nati ;"  and  recites  a  sale  made  in  1806. 

3.  Deed  of  Joseph  Yan  Home  to  Joel  Williams,  dated  July  25, 
1811. 

4.  Deed  of  Joel  Williams  and  Phebe,  his  wife,  to  Thomas  Gra- 
ham, dated  September  1,  1813. 

5.  Deed  of  Thomas  Graham  to  George  A.  and  Jacob  Madeira, 
dated  September  16, 1818. 

6.  Deed  of  George  A.  and  Jacob  Madeira  to  James  Kixon,  dated 
June  12,  1820. 

7.  Deed  of  James  Dixon  to  John  Adams,  dated  February  18, 
1824. 

8.  Deed  of  John  Adams  to  Joshua  H.  Perry  and  Frederick  W. 
Atbearn,  dated  July  29, 1828. 

9.  Deed  of  an  undivided  moiety  from  Athearn  to  said  Perry. 
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The  defendants  claim  title  under  the  heirs  of  Israel  Lndlow,  and 
are  in  possession.  Their  title  is  admitted  to  be  good,  unless  the 
title  of  the  heirs  was  divested  by  the  sale  made  by  the  adminis- 
trators as  aforesaid ;  by  which  sale,  if  valid,  Yan  Home  acquired 
title. 

If,  upon  the  foregoing  state  of  facts,  the  plaintifPs  lessee  is  en- 
titled to  a  verdict,  judgment  is  to  be  entered  accordingly;  other*  • 
wise  judgment  is  to  be  entered  for  the  defendants. 

STOEER&  GwYNNB,  for  plaintiff. 

Chase  &  Ball,  for  defendants. 

Bead,  J.  The  legal  propositions  arising  upon  the  agreed  state- 
ment of  facts  in  this  case,  have  been  settled  by  former  decisiona 
of  this  court. 

The  main  proposition  is  this: 

Will  a  sale,  had  on  an  order  upon  application  of  an  adminis- 
trator, under  the  act  of  1795,  and  made  after  its  repeal  by  the  act 
of  1805,  vest  the  purchaser  with  title? 

'i'This  depends  upon  the  fact  whether  the  administrator  [573 
bad  power  to  sell  at  the  time  of  sale. 

If  the  power  exist,  it  must  result  from  the  order,  or  have  been, 
preserved  by  the  saving  clause  of  the  repealing  act  of  1805. 
Under  the  ordinance  of  1787,  an  administrator  had  no  control 
over  real  estate  until  the  adoption  of  the  law  of  1795.  Lessee  of 
Ludlow's  Heirs  v.  Johnson,  3  Ohio,  554. 

Both  these  questions  have  been  directly  decided,  and  were  the 
turning  points  in  the  case  of  Ludlow's  Lessee  v.  Wade,  5  Ohio, 
596. 

The  court  there  decided,  that  the  administrator's  power  to  sell, 
depended  both  upon  the  act  of  1795  and  the  order  of  the  coart; 
and  hence,  that  a  repeal  of  the  act  destroyed  the  power,  and  that 
a  sale  made  after  such  repeal  on  the  order  was  void  and  confer- 
red no  title. 

It  was  farther  decided  that  proceedings  bad  on  the  part  of  an 
administrator,  to  obtain  an  order  of  sale  under  the  act  of  1795, 
was  not  a  **  suit  or  prosecution"  within  the  saving  proviso  of  the 
act  of  1805,  which  authorized  "suits  and  prosecutions  now  pend- 
ing to  bo  carried  on  to  final  judgment  and  execution,"  agreeably 
to  the  provisions  of  the  laws  repealed. 

This  decision  was  reaffirmed  in  the  case  of  ]>avis'  Lessee  v« 
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LivingBton,  6  Ohio,  225,  and  also  Iq  the  case  of  Paine's  Lessee  v. 
Bkinner,  8  Ohio,  162. 

We  are  not  disposed  to  disturb  these  decisions.  They  were 
made  after  much  mature  deliberation ;  and  although  it  is  matter 
of  regret  that  administrators  and  purchasers  should  have  acted 
on  a  misapprehension  of  the  law,  and  that  mischiefs  have  resulted 
from  such  mistakes,  yet  we  conceive  that  the  court  have  put  a 
right  construction  upon  the  statutes,  and  that  it  was  not  in  their 
judicial  power  to  remedy  the  evil. 

We  are  now  satisfied  that  the  decisions  then  made  are  law. 

In  the  case  of  the  Bank  of  Hamilton  v.  Dudley's  Lessee,  2  Pet., 
where  this  very  matter  came  under  consideration  in  the  Supreme 
674]  Court  of  the  United  States,  Chief  Justice  ^Marshall  says, 
"  if  the  law  which  authorized  the  court  to  make  the  order  be  re- 
pealed, the  power  to  sell  can  never  come  into  existence."  He 
said  this  is  a  point  upon  which  we  can  not  doubt. 

Judgment  for  defendant. 


John  C.  Culbertson  v.  The  City  op  Cincinnati. 

A  court  of  equity  may  restrain,  by  injunction,  the  collection  of  a  special  tax 
levied  by  the  city  council  without  authority  of  law. 

The  city  council  can  not  assess  a  special  tax  upon  the  owners  of  city  property 
benefited  by  opening  a  street,  unless  they  have  provided  by  ordinance 
that  the  person  thus  assessed  shall  have,  if  he  desire  it,  a  review,  with  the 
privilege  of  naming  two  of  the  persons  composing  the  board  of  review. 

This  is  a  bill  in  chancery,  reserved  in  the  county  of  Hamilton. 

This  bill  was  filed  in  the  superior  court  of  Cincinnati,  on  July 
12,  1842,  The  prayer  is  for  an  injunction  to  restrain  the  colleo- 
tion  of  a  special  tax,  levied  by  the  city  council,  upon  two  stores 
and  part  of  a  lot  fronting  thirty-three  feet  on  Lower  Market  street, 
near  the  corner  of  Sycamore  and  said  Lower  Market  street,  and 
for  general  relief. 

The  substantial  facts  of  the  case,  as  they  appear  from  the  bill, 
answer,  exhibits,  and  testimony,  are  as  follows: 

The  city  conncil,  on  February  5,  1840,  passed  an  ordinance,  re- 
citing that  in  their  opinion  the  public  good  and  convenience  of 
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tbo  citizens  required  that  Lower  Market  street,  between 
way  and  Sycamore  streets,  should  be  widened,  and  ordain 
the  same  be  widened  as  therein  specially  defined,  and  d< 
for  the  public  use,  and  controlled  as  other  streets,  etc.,  in 
and  the  damages  be  ^assessed  as  by  the  ordinance  in  sue 
case  made  and  provided.  On  February  12,  1840,  the  cou 
pointed  Jacob  Strader,  Robert  Reilly,  and  George  W. 
assess  said  damages — ^application  having  probably  bee 
therefor.  On  April  9,  1840,  they  report  their  assessment, 
ing  damages  as  follows,  to  wit : 

To  Arthur  Martin,  SlOO;  to  Joseph  Simmons,  $200;  an 
fits  as  follows,  to  wit:  To  property  of  James  H.  Caldwe 

to  property  of  Thomas  Jordan,  $25 ;  to  property  of "h 

S25;  which,  on  April  15,  1840,  was  unanimously  adoptee 
council. 

On  April  27,  1840,  Arthur  Martin  petitioned  for  a  rerii 
April  29,  1840,  the  city  council  appointed  Archibald  Ir 
Anthony  Harkness  to  review  and  assess  the  damages  sust 
widening  said  street,  in  conjunction  with  Samuel  Wigg 
John  Shalley,  selected  by  Morris  and  Joseph  Simonds;  ac 
McNicoU  and  Josiah  Lawrence,  selected  by  Arthur  Martii 

On  May  14,  1840,  Samuel  J.  Browne  asked  a  review  of 
assessment,  and  naming  on  his  part  Arthur  Harvie  and 
Greene  as  appraisers,  which  was  by  the  council  accepted 
ferred  to  the  appraisers  appointed  on  the  part  of  the  ci 
May  21,  1840,  the  appraisers  appointed,  on  the  applici 
Martin,  and  M.  and  J.  Simmonds,  made  their  report,  wl 
referred  back  to  them  to  assess  benefits,  as  well  as  dama^ 
by  whom  the  same  should  be  paid.  No  further  report  ^ 
made. 

On  August  5, 1840,  the  appraisers,  on  Browne's  applica 
ported  they  could  not  agree,  which  was  referred  back  i 
Btructions  to  appoint  a  fifth  man.  On  August  26,  184 
Sullivan's  petition,  though  previously  rejected,  or  laid  on  tl 
was  read  and  referred  to  the  commissioners.  On  Decei 
1840,  the  subject  *of  opening  said  street  was  by  the  counc: 
referred  to  the  law  committee  to  report  a  plat  of  the  groc 
action  of  the  commissioners,  and  such  other  information 
deemed  proper. 

On  October  25,  1841,  Nicholas  Yolant  petitioned  counci 
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dresB,  and  tlie  appoiiitraent  of  other  coramiasioners.  On  October 
27,  1841,  tho  coancil  rescinded  their  previous  appointments,  and 
directed  notice  to  be  given  to  all  interested  to  meet  at  the  coancil 
chamber  on  November  22, 1841,  to  appoi  nt  two  appraisers  to  act  with 
two  to  be  appointed  by  the  city.  On  October  30,  1841,  the  notice 
w2is  published  as  directed.  On  November  2^,  1341,  N.  Yolant 
notified  the  council  that  he  attended  the  meeting  called  by  them, 
and  no  one  else  attending,  he  had  appointed  Henry  Brachman 
and  Clement  Deitrich  as  reviewers  on  his  part.  The  council  ap- 
pointed James  Goodin  and  Edward  D.  Mansfield,  on  the  part  of 
the  city,  to  act  with  the  two  appointed  by  Volant,  in  tho  review 
of  said  assessment.  These  gentlemen,  in  conjunction  with  S. 
Wyllys  Pomeroy,  appointed  by  them  as  the  fifth  man,  after  being 
sworn,  made  their  report  on  December  22,  1841,  assessing  damages 
in  the  aggregate  to  the  sum  of  $5,500  to  Messrs.  Browne,  Martin^ 
M.  and  J.  Simmonds,  W.  G.  Orr's  estate,  and  Volant;  and  benefitB 
in  the  aggregate  to  $5,530.04 — counterbalancing  damages  assessed 
and  expenses  charged,  $30.04  over.  These  benefits  are  clas- 
sified: to  the  city  of  Cincinnati,  on  the  market-house,  $1,844; 
to  owners  of  property  on  north  side  of  tho  market  space,  oast 
of  the  strip  taken,  and  west  of  Broadway;  to  owners  of  property 
on  the  east  side  of  Broadway,  fronting  the  market  space;  to 
owners  of  property  on  the  west  side  of  Sycamore  street,  between 
Lower  Market  and  Third  street;  to  Murrio's  heirs,  about  forty- 
four  feet  on  east  side  of  Sycamore  street;  and  to  the  owners  of 
property  on  north  side  of  Lower  Market,  west  of  Sycamore  street, 
to  the  alley  near  the  center  of  the  block,  including  the  complain- 
ant's lot,  lying  eighteen  feet  west  of  Sycamore  street,  being  about 
677]  thirty-three  feet  front,  assessed  at  $200.  *This  report  was 
accepted,  and  ordered  to  be  placed  in  the  hands  of  tho  proper 
collector  for  collection,  and  was  so  placed  on  December  27,  1841. 

On  June  21,  1842,  the  mayor  issued  his  warrant  to  the  marsbal 
of  the  city,  who  advertised  the  complainant's  lot  for  sale  to  pay 
said  assessment  and  expenses — to  enjoin  which,  and  quiet  his  title, 
he  has  filed  his  bill,  and  asks  relief. 

V.  WoRTHiNGTON  and  Charles  Fox,  for  complainant. 

S.  M.  Uabt,  for  defendant. 

HiTcncocK,  J.    The  object  of  the  complainant  in  this  case,  is  to 
enjoin  the  collection  of  a  special  tax  levied  by  the  city  council  ol 
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Ciucinnati,  to  defray  the  damages  and  expense  of  widening  Lower 
Market  street  in  said  city.  In  the  case  of  Burnet  v.  Corporation 
of  Cincinnati,  3  Ohio,  73,  it  was  held  that  equity  may  interpose 
by  injunction  to  stay  sale  for  similar  taxes,  and  under  the  author- 
ity of  that  case  we  hold  that  the  matter  in  controversy  is  properly 
before  us  for  an  adjudication. 

The  defense  relied  on  in  this  case  is,  that  the  tax  complained 
of  was  assessed  by  the  city  council,  in  accordance  with  city  ordi- 
nances, enacted  pursuant  to  its  act  of  incorporation.  If  such  be 
the  fact,  the  complainant  must  fail.  Whether  it  be  so  or  not,  is 
the  real  question  to  be  decided. 

By  section  2  of  the  act  of  March  16,  1830,  "further  to  amend 
the  act  to  incorporate  and  establish  the  city  of  Cincinnati,  and 
for  revising,"  etc.,  power  is  given  to  the  city  council  "  by  ordi- 
nance to  open,  widen,  straighten,  or  extend  any  street,  lane,  alley, 
or  market  space,  and  to  lay  out,  review,  straighten,  or  extend,  any 
corner  or  public  landing,  whenever  the}'  may  be  of  opinion  that 
the  public  good  of  the  citizens  may  require  the  same  to  be  done, 
and  to  condemn  and  appropriate  for  that  purpose  any  real  estate 
necessary  for  such  improvement,  by  making  the  owners  compen- 
sation *ror  the  value  thereof,  or  for  the  damages  they  may  [678 
sustain  thereby,"  etc.  The  council  are  further  empowered  to 
make  any  ordinance,  not  inconsistent  with  the  act  to  ascertain 
damages  and  benefits  which  may  accrue  to  the  real  OvStato  *Mn  the 
section  or  sections  in  the  vicinity,"  through  which  the  improve- 
ment may  bo  made,  "or  by  going  beyond  the  vicinity,  when  in 
their  opinion  it  shall  be  just  and  equitable  so  to  do,  and  to  pro- 
vide for  the  final  adjustment  of  the  same  by  the  assessment  and 
collection  of  a  special  tax  from  the  real  estate,  bounding  on  and 
in  the  vicinity  ot  such  street,"  etc.  "  Provided  that  the  city  coun- 
cil shall  provide,  by  ordinance,  for  the  review  of  any  assessment^ 
or  any  part  thereof,  which  may  be  made  under  the  provisions  of 
this  section,  by  the  appointment  of  two  freeholders  on  the  part  of 
the  city,  two  by  the  parties  aggrieved,  and  the  fift^  by  the  four 
thus  appointed." 

It  was  thus  made  the  duty  of  the  council,  to  provide,  by  ordi- 
nance, for  the  erection  of  a  tribunal,  which  should  finally  adjudi* 
cate  between  the  city  and  any  individual  or  individuals,  who 
mi;^ht  feel  themselves  aggrieved  by  any  valuation  or  assessment 
made  by  persons  appointed  by  the  city  alone.    And  anj*  individ- 
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individuals  aggrieved  wer< 
\g  two  of  the  persons  who 
lay  29,  1839,  soon  after  lh< 
iincil  passed  an  ordinance 
r  in  which  streets,  etc.,  raig 
bed  ;  and  that  the  damages 
and  assessed  by  three  free 
[  by  the  city  council,  if  ap] 
ilhin  six  months  from  the 
nd  it  is  made  the  **  further 
leir  proceedings,  without  c 
vho  shall  file  the  same  forth 
e  words :  ^^Provided,  That 
Dselves  aggrieved  by  any 
and  shall  communicate  th 
:,  within  four  weeks  from  t 
cvith  the  names  of  two  freel 
part  and  behalf,  said  city  < 
on  the  part  of  the  city  f 
>point  a  fifth,  whose  duty  it 
be  taken  by  them  before  j 
the  said  assessment  or  vali 
pt  their  proceeding  without 
ke  such  steps  by  resolution 
r  into  effect  the  review  so  n 
proviso  is  in  strict  accordi 
d,  and  if  carried  into  effec 
t  danger  but  that  substantia 
whose  property  was  takei 
0  receive  a  compensation  as 
aessed  by  the  jury  of  the  c< 
Y  had  been  improperly  assei 
ice  before  such  a  tribunal,  i 
tituted. 

uly  14,  1840,  the  city  coui 
tory  to  the  one  above  refen 
)uld  a  review  of  any  assessi 
ihould  be  given  to  all  inte 
ill  be  a  review  of  the  assee 
at  a  certain  time  and  place 
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freoholdors  of  the  city  as  assessors  on  their  part,  and  transmit  the 
same  forthwith  in  writing  to  the  city  council,  whereupon  it  was 
made  the  duty  of  the  city  council  to  appoint  two  freeholders  on 
the  part  of  the  city,  and  the  four  freeholders  were  to  appoint  a 
fifth,  who,  after  being  duly  sworn,  "  should  proceed  to  investigate 
Siiid  premises  and  assessment,  and  shall  make  a  new  assessment 
and  return  the  same  to  the  city  council,  which  assessment,  when 
so  made,  shall  be  final  in  the  premises." 

^These  ordinances  have  been  before  the  court  at  the  present  [5S0 
term,  in  the  case  of  Combs  v.  Cincinnati,  in  which  case  it  was  de- 
cided that  this  ordinance  of  July,  1840,  was  not  in  accordance  with 
the  spirit  of  the  act  of  incorporation,  and  was  therefore  inoperative. 

In  addition  to  the  reasons  assigned  in  that  case  why  it  should 
be  held  to  be  inoperative,  it  may,  with  propriety,  be  said  that  un- 
der this  ordinance,  a  case  might  arise  where  the  right  of  demand- 
ing a  review  would  be  utterly  denied  to  a  party  aggrieved.  This 
ordinance,  although  it  professes  to  provide  for  a  review,  has  an  en- 
tirely different  effect.  The  freeholders  are  bound  to  make  a  new 
assessment,  not  to  correct  or  equalize  the  former.  Although  but 
one  of  a  great  number  of  persons  is  dissatisfied  with  the  former 
assessment,  yet  if  he  requires  it  a  new  one  must  be  made.  And 
it  might  so  happen  that  one  who  was  not  assessed  at  all  before, 
would  be  brought  in  by  this  assessment,  and  as  this  is  declared  to 
be  final,  such  person  would  be  deprived  of  the  privilege  of  review 
intended  to  be  secured  to  him  by  the  statute.  Neither  by  the 
statute,  nor  by  the  ordinance  of  May,  1839,  could  it  have  been  in- 
tended that  any  new  assessment  should  be  made  except  as  to  such 
persons  as  feel  themselves  to  be  aggrieved.  At  least,  we  under- 
stand such  to  be  the  proper  construction  of  those  two  enactments. 

Now  what  are  the  facts  of  this  case?  On  February  5, 1840,  the 
council  passed  an  ordinance  for  widening  Lower  Market  street,  and 
on  the  12th  day  of  the  same  month  appointed  three  freeholders  to 
estimate  the  damages  and  assess  the  benefits.  These  freeholders, 
on  the  9th  of  April,  reported  that  they  had  awarded  to  Arthur 
Martin  damages  to  the  amount  of  $100,  and  Joseph  Simmonds 
$200,  making  the  whole  amount  of  damages  $300. 

To  meet  these  damages  they  assessed  benefits  as  follows:  to 
James  BL.  Caldwell,  $250;  to  Thomas  Jordan,  $25;  and  to  Mclntire, 
$25.  A  special  tax  was  to  be  levied  upon  the  property  of  these 
three   individuals,  in  these  respective  ^amounts,  and   no     [518 
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rsons  were  asBesed  at  all.  This  report  was  adopted  and 
d  by  the  council,  on  April  15,  1840. 
)  27th  of  April,  Arthur  Martin  petitioned  for  a  review,  and 
jrs  were  appointed  according  to  the  act  of  incorporation, 
Tding  to  the  then  existing  ordinance.  On  the  14th  of 
nuel  J.  Browne,  who  had  a  reversionary  interest  in  the 

condemned,  asked  a  review,  and  freeholders  were  ap- 

On  the  2l8t  of  May,  the  freeholders  appointed  on  the 
on  of  Martin,  made  their  report,  which  was  referred  back 
to  assess  benefits  as  well  as  damages,  and  by  whom  the 
3uld  be  paid.    No  further  report  from  those  freeholders 

made. 

his  report  should  have  been  referred  back  I  do  not  under- 
There  does  not  appear  to  have  been  any  complaint  from 
o  were  assessed  for  benefits,  they  were  content.  Martin 
monds  had  sustained  damages,  and  if  the  reviewers  sup- 
9  damages  were  greater  or  less  than  had  been  awarded  to 
was  their  duty  so  to  report.  By  a  fair  construction  of  the 
corporation,  nothing  further  could  have  been  required  of 
i^he  council  seems  to  have  gone  upon  the  hypothesis,  that 
tges  awarded  and  benefits  assessed  must  at  all  times  be 
Lnd  that  if  the  damages  awarded  to  a  particular  individual 
reased  by  reviewers,  benefits  to  meet  this  increase  must 
sed  either  upon  those  who  have  been  already  assessed  or 
tie  other  person  or  property,     I  do  not,  however,  see  any 

or  propriety  of  such  proceeding.  The  original  assess- 
St  continue  until  changed  in  pursuance  of  a  review  asked 

person    affected   thereby.     If  eventually  the  damages 

should  exceed  these  benefits,  the  excess  must  be  made 
the  city  treasury.  In  truth  the  city  treasury  must,  in  the 
unco,  be  liable  for  the  entire  damages, 
ly  14, 1840,  the  amendatory  ordinance  was  adopted,  which 
IS  already  been  decided  to  be  in  contravention  *of  the 
the  act  of  incorporation.  By  this  ordinance  the  princi- 
h  seems  to  have  operated  with  the  city  council,  of  making 

and  assessments  equal  each  other,  could  without  any  dit« 
ave  been  carried  out.  For,  by  this  ordinance,  every  new 
reehoiders  must  of  necessity  make  out  an  entire  new 
Q  and  assessmenti  regardless  of  what  had  been  before 
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After  the  enactment  of  this  ordinance,  on  Octc 
most  two  years  afler  the  ordinance  for  widening 
council  rescinded  all  their  previous  appointment 
all  interested  to  meet  in  the  coancil  chamber,  at  c 
specified,  ana  select  two  freeholders  as  reviewers, 
vidual,  however,  attended,  and  made  this  select 
holders  were  appointed  by  the  council,  and  these 
fifth  man.  They  were  sworn  and  made  a  new  vt 
sessment,  and  their  report  was  accepted  by  the  c 
assessment  the  damages  originally  estimated  at  $2 
to  $5,500,  and  the  benefits  assessed  at  $5,530.04, 1 
ficient  to  satisfy  all  the  estimated  damages  and  ac 
This  valuation  and  assessment  was  made  withou 
valuation  and  assessment  originally  made.  It  ii 
ent  property  and  different  persons,  and  still  it 
nance  declared  to  be  final  and  conclusive. 

By  this  last  proceeding  the  lot  of  the  complai 
Market  street  is  assessed  at  $200,  and  a  special 
that  amount.  Neither  this  lot  nor  its  owner  wei 
sessed  by  the  three  freeholders  appointed  by  the 
had  he  requested  any  review.  But  by  the  review 
this  assessment  is  for  the  first  time  made,  and  th< 
deprived  of  a  right  intended  to  be  secured  to  cv( 
the  right  of  having  a  review  by  a  board,  a  part 
bers  have  been  selected  by  himself. 

♦Under  these  circumstances,  it  seems  to  the  cour 
special  tax  was  levied  without  the  authority  of  1 
the  spirit,  intent,  and  meaning  of  the  before-recil 
poration  and  the  ordinance  of  May  29,  1839.  It 
true,  in  accordance  with  the  ordinance  of  July,  II 
that  ordinance  to  be  unauthorized  by  the  act  of  in 
therefore  void. 

The  complainant  is  entitled  to  the  relief  sought 
tion  of  said  special  tax  will  be  perpetually  enjoine 
with  the  prayer  of  the  bill. 
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pinion  of  the  court. 
N£  &  Bates,  Swan  &  J 
Y  Stan  BERT,  attorney 


[ARD,  0.  J.    This  is  a  1 
)0 


Digitized  by  VjOOQIC 


DECEMBER  TERM,  1847. 


685 


Heckman  et  al.  v.  Meea  et  al. 


an  alleged  trust,  and  tho  existence  of  that  trust  being  put  in  issue 
by  the  answer,  our  first  duty  is  necessarily  an  investigation  of  tbe 
disputed  matter  of  fact.  Wo  direct  our  attention,  then,  to  the  in- 
quiry whether,  by  the  unalterable  articles  of  the  constitution,  the 
German  United  Lutheran  and  Reformed  Congregation  of  St.  Paurs 
Church  of  Columbus  is  forever  connected  with  the  Evangelical 
Lutheran  Synod  of  Ohio,  etc.  The  answers  of  the  respondents, 
embracing  a  large  majority  of  the  congregation,  and  including 
their  pastor,  deny  this  connection.  By  the  proof  of  the  witnesses 
whose  depositions  have  been  taken,  it  is  very  manifest  that  a 
large  majority  of  the  present  members  of  the  church  suppose  and 
believe  that  no  indissoluble  connection  with  the  synod  was  over 
formed.  On  the  other  hand,  some  members  claim  that  from  the 
first  formation  of  the  church,  in  1817,  down  to  the  year  1846,  it 
had  a  connection  with  the  synod,  which  was  of  vital  importance, 
and  that  a  severance  of  that  connection  destroyed  the  original  char- 
acter of  the  congregation,  which  *could  only  hold  its  property  [685 
and  exercise  its  functions  in  that  connection.  To  settle  this  liti- 
gated matter  tho  parties  necessarily  refer  to  their  common  consti- 
tution, which  is  the  article  of  agreement  under  and  by  virtue  of 
which  the  indissoluble  connection  is,  if  at  all,  to  be  established. 
Article  2,  chapter  1,  of  the  constitution  reads  thus :  '*  It  is  the  duty 
the  pastor  to  set  his  congregation  an  example  by  leading  a  true 
christian  life.  But  should  ho  wander  or  quite  fall  into  open  vice 
(which  God  in  his  mercy  forbid),  then  it  shall  be  the  duty  of  the 
church  council  several  times  to  admonish  him  to  amend  his  con« 
duct;  but  should  he  disregard  such  admonition,  and  continue  to 
offend  the  church,  then  tho  council  shall  report  the  same  to  the 
synod  to  which  the  congregation  has  attached  itself,  and  to  which 
the  pastor  shall  also  belong." 

This  is  the  only  mention  made  of  any  synod  throughout  the  con- 
stitution, except  article  1, chapter 6,  which  prohibits  strango  preach- 
ers from  preaching  in  the  church  without  the  production  of  satis- 
factory credentials  from  an  Evangelical  Lutheran  Ministerium,  a 
Befomied  Synods  or  a  preacher  of  good  standing  in  said  church. 

By  article  6,  of  chapter  6,  provision  is  made  lor  altering  any 
article  of  tho  constitution  by  a  vote  of  two-thirds  of  the  voting 
members,  except  articles.  1,  2,  4,  5,  and  6,  of  chapter  6,  which  are 
declared  unalterable  forerer. 

The  difficulty  in  the  congregation  has  arisen  upon  the  construe- 
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article  4.  The  original  boing  in  the  German,  it  has  been 
ed  thus:  '^The  same  connections  which  have  existed  in 
gregalion  from  its  first  organization  ap  to  this  time  shall 
jr  respect  continue  in  all  future  time.  In  order,  however, 
ent  all  misunderstanding  and  difficulties  which,  in  the 
>f  time,  might  arise  between  the  Lutheran  and  Reformed 
8,  it  is  hereby  fixed  and  decided  that  no  separation  or 
of  the  church  property  shall  ever  take  place,  nor  shall  ever 
on  property  (or  community  of  interest)  be  had  or  exer- 
erein  by  two  or  more  independent  congregations."  The 
ord  translated  tn,  in  the  first  line  of  this  Article  4,  is 
I  translated  with,  and  whether  the  connections  in  or  within 
rregation,  were  intended  to  be  fixed  and  made  permanent, 
connection  as  then  existed  with  other  bodies  was  intended, 
>  be  the  great  question  upon  which  the  case  turns,  and  the 
ause  of  this  suit.  Different  translators  have  placed  differ^ 
ning  upon  the  German  word  bei,  which  the  respondents 
knslated  tn  and  the  complainants  with.  But  this  fact  stands 
'ominently  in  this  case,  and  meets  us  at  the  threshold, 
gregation  is  exclusively  German;  its  members  speak  that 
e.      It  is  their   mother  tongue.     They  employed   it  in 

their  articles  of  association,  as  the  medium  of  their 
8  and  the  evidence  of  their  meaning  and  intention,  and  it 
e  strange,  indeed,  if  three  fourths  or  five-sixths  of  the  en- 
^regation  should  use  words  that  bound  them  irrevocably 
3ver  to  a  synod,  without  the  least  intention  of  so  doing, 
vear,  that  if  the  connection  was  unalterably  fixed  with 
)d,  the  thing  is  contrary  to  their  intention,  and  what  they 
ould  have  consented  to  knowingly.  Again,  the  only  ar- 
i  which  the  synod  is  referred  to,  are  articles  which  are 
to  be  altered  at  any  time  by  a  two-third  vote  of  all  the 
nembers.  They  may  change  those  articles  in  accordance 
)  provisions  of  the  constitution,  and  without  any  violation 
social  compact. 

the  meaning  of  the  words  of  article  4,  the  congregation 
ressed  its  own  views,  in  the  form  most  solemn  which  is 
o  them  as  a  religious  body,  that  is,  by  a  vote  of  more  than 
ds  of  its  members.  In  the  amendments  to  their  constita- 
;ularly  adopted  and  passed  in  a  regular  meeting  of  the 
ation,  after  reciting  article  4  of  chapter  6,  the  oburch  has 
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declared  its  moaning  in  these  words :  "Hero,  it  is  clearly  given 
to  understand,  that  oar  church  is  and  shall  and  must  remain  an 
inseparably  United  Lutheran  and  Reformed  one,  as  our  docu** 
ments  from  its  original  formation  show."  The  confessional  connec- 
tions between  the  Latberan  and  Reform  members  of  this  congre« 
gation  ^are  the  only  ones  here  referred  to  in  this  analtora-  [&S7 
ble  article;  other  indissoluble  connections  the  congregation  has 
now  up  to  this  time.  This  is  one  of  the  alterations  which  in  the 
bill  are  called  pretended  amendments.  We  refer  to  it  here,  not 
tor  the  purpose  of  sanctioning  it  as  a  valid  declaration  of  the  true 
meaning  of  article  4,  bat  to  show  the  views  of  a  largo  majority 
of  the  congregation  at  a  time  when  we  may  suppose  the  contro- 
versy had  not  progressed  so  far  as  to  produce  as  much  excitement 
and  consequent  prejudice  or  bias  as  may  possibly  have  existed  at 
a  later  period.  In  a  matter  so  great  as  this  is,  whether  we  are 
called  upon  to  reverse  the  decision  of  the  respectable  pastor  of  a 
religions  church,  beloved  by  the  great  majority  of  his  congrega- 
tion, who  esteem  him  as  a  valuable  teacher,  who  act  with  him, 
sustaim  him  in  his  views  by  their  votes  in  meetings  of  their 
church,  and  by  their  oaths  in  the  interpretation  of  the  articles  of 
their  association,  and  in  bearing  witness  to  his  faithfulness,  it  is 
certain  that  we  ought  to  be  well  satisBed  that  justice  and  the  very 
right  is  with  those  who  demand  judicial  interlerence.  The  prop- 
erty of  the  church  ought  not  to  be  wrested  from  the  lawful  con- 
trol of  its  members  on  any  ground.  It  should  not  be  interfered 
with  by  a  chancery  proceeding,  and  taken  from  the  control  of  a 
majority  of  the  church  on  slight  ground,  or  for  a  cause  which  is 
not  clear  or  free  from  doubt.  More  especially  should  equity  re- 
fuse its  aid  to  enforce  the  literal  terms  of  an  article,  to  exact  to 
the  uttermost  the  performance  of  an  engagement  against  parties 
who  would  not  have  entered  into  it,  if  they  had  understood  it  to 
mean  what  is  now  claimed  to  be  its  meaning. 

In  general,  the  oflSce  of  a  court  of  chancery  is  not  such  as  to 
compel  it  to  exact  forfeitures,  and  enforce  them.  This  church  has 
dissolved  its  connection  with  the  Evangelical  Lutheran  Synod  of 
Ohio,  and  therefore,  say  complainants,  it  has  violated  its  consti* 
tution,  and  broken  the  condition  in  the  deed  from  Heckman. 
This  is  the  burden  of  the  complainant's  complaint. 

Now  upon  what  foundation  does  this  grave  charge  rest? 
*Upon  the  meaning  of  the  word  beu    A  word  of  doubtful    [588 
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themselves  by  the  ties  of  compact  and  community  of  interest  in 
the  chnrch  property,  as  a  distinct,  inseparable  congregation.  The 
proof  clearly  shows  this  to  have  been  the  paramount  object  of  a 
large  portion  of  the  congregation  at  the  time.  Not  a  word  was 
said  about  a  permanent  union  with  the  synod.  None  had  ever 
existed  with  that  body,  except  by  their  voluntary  consent;  and  to 
secure  that  connection  in  all  future  time  was  entirely  foreign  to 
the  matter,  which  was  then  immediately  and  particularly  engross- 
ing the  attention  of  the  church. 

In  view  of  all  these  facts  and  circumstances,  we  are  not  pre- 
pared to  adopt  the  views  passed  upon  us  on  behalf  of  the  com- 
plainants, and  unite  in  the  conclusion  that  the  proof  does  not  war- 
rant a  finding  that  the  trust  alleged  as  the  foundation  of  our 
jurisdiction,  had  any  legal  existence  binding  upon  the  church  in 
the  manner  set  forth  in  the  bill.  This  conclusion  renders  all 
further  inquiry  into  the  causes  of  di£Sculty  unnecessary.  They 
are  matters  beyond  our  jurisdiction,  and  to  be  settled  by  the 
society  in  the  judicatories  peculiar  to  its  own  organization. 

£ill  dismissed. 


♦David  Loeino  v.  The  State  of  Ohio.  [690 

Joseph  Talbert  v.  The  Same. 

Harvey  Hall  v.  The  Same. 

Section  26  of  the  act  amendatory  of  the  tax  law, 'which  taxes  rents  reserved 
in  leases  for  a  term  of  fourteen  years  or  upward^  renewable  and  charge- 
able upon  real  property,  which  rents  are  to  be  assessed  to  the  person  en- 
titled to  receive  the  same,  as  personal  property,  at  a  principal  sum,  the 
interest  of  which,  at  the  legal  rate  per  annum,  shall  produce  a  sum  equal 
to  such  annual  rents,  is  constitutional. 

These  three  cases  were  reserved  in  the  county  of  Franklin. 

They  are  appeals  from  the  decisions  of  the  auditor  of  state,  and 
come  into  the  Supreme  Court  under  the  provisions  of  the  act  for 
levying  taxes  passed  March  2,  1846,  and  the  amendatory  act 
passed  February  8,  1847. 

Henry  Starr,  for  plaintiff. 

Henry  Stanbery,  attorney -general,  for  the  state. 
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Avery,  J.    Id  section  65  of  the  act  pr 
is  a  provision  that  the  auditor  of  stat 
attorney-general,  shall  decide  all  quest 
true  construction  of  the  act,  subject  to 
the  Supreme  Court.     The  auditor,  with 
general,  has  decided  adversely  to  the  se 
lants,  and  they  have  all  appealed  from 
the  court  to  give  a  construction  to  th 
691]     *they  affect   the   interests  of  th 
complained  of  in  each  of  the  cases  is  a 
26  of  the  amendatory  act.    That  sectioi 

"  It  shall  be  the  duty  of  such  townsh 
in  ascertaining  the  taxable  property,  by 
to  ascertain  the  amount  of  rents  reserve 
one  or  more  lives,  or  for  a  term  of  yean 
and  the  terms  of  which  provide,  by  a 
tinuance  of  renewal  beyond  such  numb( 
upon  any  real  property  or  land  within  th 
of  which  he  is  the  assessor;  which  ren 
person  or  persons  entitled  to  receive  tt 
erty,  which  it  is  hereby  declared  to  be,  i 
under  this  act  and  the  act  to  which  tl 
principal  sum,  the  interest  of  which,  at 
shall  produce  a  sum  equal  to  such  anna 
rents  are  payable  in  anything  except  n 
rents  in  money,  shall  be  ascertained  by 
shall  be  assessed  as  aforesaid,  and  taxes 
and  collected  from  any  personal  propei 
duplicate  in  pursuance  to  the  provision 
as  taxes  are  charged,  assessed,  and  collec 
erty  in  the  particular  township  or  wai 
have  been  placed  upon  the  graad  duplic 

The  assessor,  while  engaged  in  ascertai 
is  directed  to  inquire  for  leases  for  a  ten 
teen,  and  renewable  ;  such  leases  havii 
able  upon  any  real  property  or  land.  ] 
as  personal  property,  and  to  adopt  on 
mining  their  value,  as  he  places  them  i 
fixing  upon  a  sum  whose  annual  intere 
592]  nual  rent.  In  ^ach  of  the  cases  ] 
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is  a  lease  for  a  period  longer  than  fourteen  years 
with  a  rent  reserved,  chargeable  upon  land  in  C 
each  case  the  amount  of  assessment  is  just  as  it 
by  the  statute.  There  seems,  therefore,  to  be 
doubt,  that  the  assessor  followed  in  each  case  tl 
clear  meaning  of  the  statute. 

But  simply  to  put  an  interpretation  upon  this 
certain  its  meaning,  was  not  the  object  of  these  ap 
ing  their  cases  before  the  court.  It  was  to  prei 
quiry,  and  to  call  in  question  the  binding  force  < 
ever  plain  may  bo  its  meaning;  and  the  right  to 
quiry  is  conceded  to  these  parties,  for  we  would 
in  examining  mere  phraseology,  and  putting  t 
upon  the  words  of  a  law,  when  its  directions  coulc 
because  not  in  accordance  with  the  constitution. 

This  law  is  claimed  to  be  unconstitutional  for  y 

Because  it  taxes  one  kind  of  property  twice  i 
when  it  taxes  other  kinds  but  once. 

Because  it  taxes  one  kind  of  property  in  the 
does  not  tax  the  same  in  the  hands  of  B. 

Because  it  impairs  the  obligation  of  contracts. 

Because  it  fixes  the  valuation  of  a  certain  kind 
docs  not  leave  it  to  be  ascertained  in  the  mannei 
other  property. 

Because  it  taxes  property  where  it  does  not  ( 
property  to  get  a  tax,  where  there  is  none. 

Among  the  causes  here  assigned,  there  is  perfa 
in  terms  is  taken  notice  of  in  our  constitution  ;  i 
void  if  not  so  noticed,  though  in  all  such  cases,  as 
judgment  is  wanting,  peculiar  caution  would  seem 

For  the  power,  however,  conferred  upon  the 
for   ascertaining   its  limits,  we  must  look  into 
♦and  be  governed  either  by  its  language  or  spirit, 
this  very  subject  of  taxation,  if  I  am  not  mistake 
in  vain  for  any  direct  grant  of  such  power  in 
and  we  shall  be  met  with  a  provision  there  in  tli 
guard  against  the  transgression  of  the  high  power 
delegated,  we  declare  that  all  powers,  not  herol 
main  with  the  people."     In  certain  parts  of  the 
deed,  the  subject  is  alluded  to,  and  words  are  used 
VOL   XYI— 32 
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if  ever,  justify  the  action  of  a  court.  All  taxes  are,  to  an  extent, 
bardensome ;  there  has  been  no  time  in  the  history  of  our  state 
government  when  they  were  not  unequal;  and  there  is  but  little 
hazard  in  saying  that  this  evil  can  not  be  entirely  removed  in  the 
future. 

In  the  argument  of  the  cases  now  before  the  court,  all  the  rea- 
sons that  can  be  made  applicable,  have  been  urged  to  prove  the 
law  to  be  unconstitutional ;  and  1  have  noted  before,  the  chief 
points  and  principles  relied  upon. 

It  is  said,  as  one  of  these  points,  that  the  law  taxes  property 
where  it  does  not  exist,  makes  property  to  get  a  tax  where  there 
is  none. 

The  assessor,  in  his  annual  visit  to  ascertain  the  taxable  prop- 
erty within  his  district,  is  shown  a  lease  upon  a  certain  lot  of 
ground,  in  which  the  rent  is  reserved  is  $600.  The  lessor  is  to  re- 
ceive this  sum  in  the  course  of  the  year,  he  is  satisfied  that  he  will 
receive  it,  and  he  gives  in  the  amount  to  the  assessor  that  it  may 
be  put  upon  his  list.  This  is  right,  the  counsel  for  the  lessor  ad- 
mit; this  sum  is  his,  or  will  be  his  in  the  coarse  of  the  year,  and 
it  is  proper  that  he  should  *pay  taxes  for  it,  and,  as  they  [595 
contend,  for  this  only.  But  the  assessor  takes  a  diflfbrent  view  of 
the  matter ;  he  looks  into  the  law,  which  is  his  guide  in  the  case, 
and  finds  there  that  instead  of  (600,  he  is  obliged  to  put  down 
$10,000  upon  his  list.  Here,  the  counsel  say,  is  property  created^ 
put  upon  the  list,  to  furnish  the  basis  for  a  tax,  when  it  had  no 
previous  existence.  It  is  called  ideal  property.  Is  such  a  view 
just?  There  is  certainly  here,  one  of  the  common-law  incorpo- 
real hereditaments,  that  has  had  a  meaning  and  a  sanction,  and  a 
value  time  out  of  mind ;  and  they  are  all  ideal,  if  this  is  so.  But 
by  looking  into  the  lease,  if  drawn  in  the  usual  form,  and  the  first 
upon  the  property,  the  assessor  will  probably  find,  without  using 
his  arithmetic,  the  exact  sum  which  the  law  directs  him  to  put 
upon  his  list.  It  is  the  common  case  of  the  owner  in  fee,  making 
a  permanent  lease,  for  ninety -nine  years,  renewable  forever,  re- 
serving to  himself  the  payment  of  an  annual  rent,  stipulating  for 
the  entire  use  by  the  lessee,  and  his  enjoyment  of  the  property  to 
himself  and  his  assigns  forever,  and  stipulating,  amongst  other 
things  also  (in  the  case  supposed),  that  upon  the  payment  of 
$10,000  a  deed  in  fee  simple  will  be  executed. 
Now  in  this  case,  by  the  terms  of  the  instrument,  the  lessor  has 
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a  considerablo  time  past.  This  length  of  time,  it  is  1 
prove  that  such  a  mode  of  distributing  burdens  is  j 
practice  so  long  acquiesced  in,  is  evidence  that  the  ev 
and  looking  upon  the  whole  subject,  is  not  so  great  i 
or  thore  is  almost  insuperable  difficulty  in  obviatin 
however,  is  this  property  of  the  leasee  ?  It  may  ha 
monsely  in  value  since  the  *date  of  his  permanent  leas 
may  have  erected  costly  buildings  upon  it,  and  madi 
able  improvements,  and  it  may  therefore  be  proper  tc 
the  tax  list  at  several  times  the  sum  at  which  he  bou 
additional  value  from  the  rise  of  the  land,  and  fr 
buildinijs  and  improvements  upon  it,  is  justly  charge 
erty  of  the  lessee,  subject  to  taxation. 

It  is  further  objected  that  the  law  fixes  the  valuatio 
kind  of  property,  and  does  not  leave  it  to  be  ascertai 
case  of  all  other  property,  and  therefore  is  unconstitu 
long  usage  here  also  is  properly  enough  sui^gested 
yeare  the  law  affecting  nearly  all  of  the  taxable  propc 
personal,  was  liable  to  an  objection  similar  in  princip 
to  lands  differing  in  degree.  Lands  were  divided  ii 
ond,  and  third  rates,  and  assessed  according  to  rate, 
cording  to  separate  value,  and  chattels  ol  the  same  ki 
different  in  value,  went  upon  the  tax' list  as  of  the 
To  tax  property  according  to  its  individual  and  tru 
basis  for  our  system,  is  a  principle  of  rather  modern  « 
will  not  follow  that  the  law  is  unconstitutional,  fo; 
alone  that  the  principle  is  not  yet  perfectly  carric 
valuation  complained  of  is  that  which  upon  a  lease  t 
rent  of  $600  is  claimed  to  bo  $10,000.  To  us  it  appe 
value  of  the  lessor's  properly  in  the  case  is  exactly 
it  is  just  what  it  would  be  likely  to  bring  in  the  marh 

This,  then,  being  as  we  suppose  true,  the  law  woul 
clared  unconstitutional  as  to  the  cases  before  us,  whi 
bo  said  of  its  application  to  other  cases. 

Another  objection  urged  is,  that  this  law  impairs  tl 
of  contracts,  and  is  on  that  account  void.  The  contr 
to  are  those  between  the  lessor  and  lessee.  We  can 
such  effect  produced.  They  are  as  binding,  and  b; 
will  be  enforced  in  all  their  covenants  between  the  ] 
the  passage  of  the  law,  precisely  *as  they  would  have 
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before.  No  obligation  of  either  of  those  contracts,  as  we  think,  is 
violated. 

The  remaining  objections  made  to  the  law  arc  considered  by  us 
as  having  force  only  against  its  expediency  or  policy,  and  not  as 
touching  the  constitutional  power  to  pass  it. 

Upon  the  whole,  then,  we  are  all  of  the  opinion  that  tho  law  is 
constitutional,  as  it  operates  upon  the  lessor  and  first  lessee;  and 
a  majority  of  the  court  believe  it  to  be  constitutional  also  as  to  tho 
subsequent  lessees,  but  on  this  point  one  member  of  the  court  en- 
tertains some  doubt. 

In  examining  these  cases,  though  we  have  come  to  the  conclu- 
sion that  no  evil  exists  which  can  be  remedied  upon  constitutional 
grounds  by  the  action  of  this  court,  yet  we  could  not  fail  to  see 
that  an  alleged  inequality  complained  of  as  unjast  might  easily  bo 
obviated.  It  is  but  to  extend  to  the  case  one  good  principle  al- 
^  ready  in  the  law — that  which  deducts  the  debts  from  the  credits, 
and  puts  the  balance  only  upon  tho  tax  list.  This  evil,  if  found  to 
exist,  and  justly  to  claim  attention,  would  doubtless  be  removed 
on  a  proper  representation  to  the  body  having  control  over  the 
subject. 

Through  us,  we  are  constrained  to  say,  under  no  exercise  of 
our  constitutional  power,  are  the  appellants  entitled  to  the  relief 
they  ask.  The  decisions  made  by  the  auditor  will  therefore  bo 
confirmed. 


599]     ^William  Chesnut  v.  Mabqaret  Shane's  Lessee. 

A  deed  of  a  married  woman  is  valid,  and  passes  her  estate,  under  the  act  of 
January  30,  1818,  where  there  exists  no  other  objection  than  that  the 
justice,  in  certifying  her  acknowledgment,  has  omitted  incorporating 
into  tho  certificate  the  statement  that  before  and  at  the  time  of  hor 
making  such  acknowledgment,  he  made  the  contents  known  to  her  by 
reading  or  otherwise. 

An  act  of  the  legislature  that  divests  vested  rights,  that  violates  contracts,  or 
that  assumes  to  control  or  to  exercise  judicial  powers,  is  unconstitutional 
and  void. 

Tho  act  of  March  9,  1835,  is  not  liable  to  either  of  these  objections,  and  is  a 
valid  law. 
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A  confirmatory  act  that  merely  assumes  to  cure  an  informal 
cate  of  a  magistrate,  creating  no  new  title,  and  afiecti 
such  as  equitably  flows  from  the  grantor,  that  merely  ac( 
upon  the  principles  of  natural  justice,  a  court  of  chi 
decree,  may  have  a  retrospective  operation,  where  the  m 
the  legislature  was  that  it  should  thus  operate. 

In  construing  ancient  statutes,  contemporaneous  construction, 
usage,  will  not  be  departed  from  without  most  cogent  rea 
construction  be  doubtful,  usage  will  control. 

The  cases  of  Conn  ell  v,  Connell,  Good  v.  Zercher,  Meddock 
Silliman  v.  Cummins,  reviewed  and  overruled. 

This  is  a  writ  of  error  to  the  court  of  common 
county. 

The  original  action  was  ejectment  for  121  acres  of 
trial,  the  plaintiff  below  having  shown  title  and  r 
fendant  below  offered  a  deed  of  the  said  Margaret 
band,  Jacob  Shane,  to  the  said  Wm.  Chesnut,  for  th 
controversy,  dated  March  4,  1819,  in  due  form  upor 
porting  to  convey  the  same,  for  the  consideration  o 
the  back  of  which  deed  is  an  indorsement  in  these  v 

"TAe  State  of  OhiOy  Ross  County,  ss  : 

"  Personally  came  before  me,  the  subscriber,  a 
peace  in  and.  for  said  county,  the  within  named 
*and  Margaret  Shane,  his  wife,  and  each  acknowledo 
within  signing  and  sealing  to  be  their  act  and  dee 
poses  therein  expressed.  The  said  Margaret  being  i 
separate  and  apart  from  her  said  husband,  did  dec 
was  done  of  her  own  free  will,  without  the  force  or 
her  said  husband,  hereby  relinquishing  her  right  of 
with  in -described  premises. 

"  Given  under  my  hand  and  seal  this  4th  day  of  ^ 
[l.  8.]  "  Wm.  Creiqhton, 

To  the  admission  of  which  deed  in  evidence  the 
jected,  on  the  ground  that  the  acknowledgment  ^ 
in  not  stating  that  the  contents  of  said  deed  were  ni 
said  plaintiff.  The  objection  was  sustained,  and  d( 
and  not  admitted.  A  bill  of  exceptions  was  taken 
above  facts.  A  verdict  and  judgment  were  rend 
plaintiff,  to  reverse  which  this  writ  of  error  is  brougl 
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iNBERT,  attorney-general, 
t  GwYNNE,  for  plaintiff  ir 
INQ,  for  defendant  in  erro 
nd  the  sacceeding  ease,  i 
borately  argaed,  butXhe  i 
•py  of  any  of  the  argumei 

IRD,  C.  J.  The  question 
are  of  deep  interest,  not  c 
mraunity,  and  involve  mu 
md  serious  consideration 
Lated  since  the  formatioi 
%  more  general  and  deep 
)on  which  we  are  now  ca 
at  has  elicited  the  best  e 
be  profession,  and  per  ha] 
18  awakened  the  attention 
'  the  opinions  of  nearly  < 
b  thus  engrossing  in  its  ct 
tor  difficult  and  intricate 

public  mind  without  sdnr 
aino,  under  all  the  circun 
e  subject,  what  is  proper  j 
causes  which  have  awak 
Id  be  plain,  and  our  dutj 
ming  it. 

5ry  proper  to  give  a  brii 
lection.  Prom  the  first 
ent  down  to  the  year  1835 
nal  men,  and  magistrates 
d  believed  that  a  deed  < 
equity  a  good  and  valid 
Thousands  hold  lands  I 
ad  dreamed  of  nothing  1 
endanger  their  property. 
11  V,  Connell,  and  if  it  wj 
he  doctrines  of  that  case, 

error  that  many  magist 
imitted  in  certifying  th< 
must  produce  wide-sprea 
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janctnre  the  legislatare,  pursuant  to  the  sog/^estion  of  some,  if  :  ^'^li^l 

not  all  three  of  the  judges  who  proDOunced  that  decisioQ,  promptly 
enacted  tbe  law  of  March  9,  1835,  supposing  it  to  be  a  proper  ex* 
ercise  of  their  legislative  power.  They  attempted  by  that  means 
to  remedy  the  inartificial  ministerial  acts  of  ofScers  in  certifying 
the  acknowledgment  of  a  class  of  deeds  which  all  the  elder  jurists 
had  always  considered  good.  This  act  quieted  the  public  mind, 
received  the  public  approbation,  and  for  eight  years  was  sustained 
*by  all  the  inferior  courts,  and  sanctioned  by  repeated  de-  [603 
cisions  of  the  Supreme  Court  upon  the  circuit.  But  in  1843,  in 
Good  t;.  Zerchcr,  and  Meddock  v.  Williams,  this  court,  under  its 
solemn  conviction  of  duty,  felt  bound  to  pronounce  the  act  of  ^ 

1835  an  infraction  of  the  constitution,  and  therefore  void,  and 
also  to  reaffirm  the  principles  of  the  decision  in  Connell  v,  Con- 
nell.  For  the  next  two  years  these  decisions  were  acted  upon  in 
parts  of  the  state,  and  in  some  counties  many  suits  were  insti- 
tuted to  disturb  ancient  possessions.  This  state  of  things  has 
made  the  question  one  of  great  interest. 

With  these  preliminary  remarks,  I  proceed  to  consider  the 
points  to  be  determined.  This  deed  was  exeduted  while  the  act 
of  January  30, 1818,  was  in  force  (2  Chase,  1041),  and  to  test  its 
validity  we  must  look  to  its  provisions.  Section  2  declares  that 
when  the  estate  of  the  wife  is  to  be  conveyed,  the  deed  "  shall  be 
signed  and  sealed  by  the  husband  and  wife,  and  the  signing  and 
sealing  be  acknowledged  by  them  in  the  presence  of  two  sub- 
scribing witnesses,  who  shall  attest  the  acknowledgment  of  such 
signing  and  sealing,  and  also  be  acknowledged  before  a  .  .  • 
justice  of  the  peace,  and  the  .  •  .  justice  taking  such  ac^ 
knowledgment  shall  examine  the  wife  separate  and  apart  from 
her  said  husband,  and  shall  read  or  otherwise  make  known  to  her  the 
contents  of  such  deed^  and  if  upon  such  examination  she  shall  de- 
clare that  she  voluntarily,  and  of  her  own  free  will  and  accord, 
without  any  fear  or  coercion  of  her  husband,  did  and  now  doth 
acknowledge  the  signing  and  sealing  thereof,  the  justice  shall 
certify  the  same,  together  with  the  acknowledgment  of  the  hus- 
band on  the  same  sheet,  subscribing  his  name  and  affixing  his 
seal  to  said  certificate." 

The  objects  of  these  provisions  are  manifest:  1.  To  secure  the 
wife  against  imposition;  and,  2.  To  prevent  coercion.  To  guard 
against  the  fraud  of  third  parties,  the  husband  is  required  to  bo 
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it,  ID  order  that  she  may  have  the  ai( 
bonld  be,  and  la  general  is,  her  natm 
tor  and  counselor.      To  guard  agair 

unfairness,  fraud,  coercion,  *or  negle 
3tice  is  required  to  examine  her  separ 

inform  her  of  the  contents  of  the  ins 
tand  tY,  and  finally^  to  secure  her  free< 
to  and  apart  from  her  husband,  to  ma 
m  from  coercion,  and  of  acknowledg 
tc,  the  justice  was  to  certify,  with  thi 
mt  on  the  same  sheet.  *^If  upon  such 
f,"  etc.,  the  justice  shall  certify  the 
try  rules  of  testing  the  meaning  of  lai 
bere  refers  only  to  the  declaration  c 
acknowledgment  by  her.  Such  exam 
tion  required  to  be  made  in  the  abs( 
^rom,''  her  husband.  This,  in  our  opin 
;1  construction  of  this  part  of  the  sect 
no  means  cei*tain  that  the  phraseolo^ 
uction.  It  has  for  its  support  the  usa/ 
l^ancers  contemporaneous  with  the  stat 
tion  of  great  force,  one  that  in  most 

no  case  should  be  departed  from  witl 
s.  McKean  v,  DeLancy,  Lessee,  5  C 
t,  1  Hopk.  267;  Jackson  t>.  Gilchrist,  II 
lieve  it  is  a  fair  exposition  of  the  obje 
^,  and  all  that  the  act  made  nccessar 
lenry,  6  Blackf.  475,  is  in  point.  The 
nation  of  the  wife  being  in  part  to  enal 
[  to  her  the  contents  and  legal  effect  < 

it  being  necessary  that  he  should  bo 
as  been  attained  before  he  could  lawf 
knowledgments,  it  is  manifest  that  th 
70\i\d  require  to  be  varied  to  accommt 
ion  of  the  grantor.  These  words,  *'  oth 
•ectory,  mandatory,  and  very  compreh 
ing  the  employment  of  all  the  meai 

knowledge  that  the  necessity  of  any 
ny  cases  the  private  examination  wou 
ishing  the  object  of  the  law  without  tl 
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interpreter.  No  form  for  certifying  the  examination  is  pre 
The  nature  of  the  officer's  duty  is  such  that  neither  the 
ture  nor  an  intelligent  lawyer  would  ever  attempt  to  fi] 
form  that  would  meet  all  cases  and  answer  the  object  in 
the  statute  in  fact  contemplated  a  certificate  of  the  facts  d 
explanations  given,  so  full  that  the  courts  in  after-times  Cf 
whether  the  requisitions  of  the  act  in  this  respect  were  c 
with,  as  was  held  by  a  majority  of  the  court  in  Meddock 
liams,  12  Ohio.  Upon  such  a  construction  we  should  repe 
was  well  said  by  Judge  Burnett,  in  Brown  v,  Farran  :  "II 
the  true  construction  it  is  not  probable  that  a  legal  certif 
acknowledgment  can  be  found,  or  was  ever  made  in  thifi 
The  magistrate's  certificate  that  he  read  the  deed  is  not  s 
to  answer  the  objects  of  the  law  under  such  a  construction, 
ing  the  deed  may  or  may  not  have  made  the  wife  acquaint 
the  contents  of  it.  If  of  German,  Welsh,  French,  or  any 
extraction  unacquainted  with  the  English  language,  rea 
the  deed  to  her  would  have  been  a  mere  farce  without  th( 
an  interpreter.  It  would  have  been  a  fraud  upon  the  won 
a  fraud  committed  against  the  spirit  of  the  law.  And  ags 
could  any  one  judge  that  in  the  case  supposed,  with  the  ai 
interpreter,  the  contents  of  the  deed  were  made  known,  \ 
appeared  from  the  certificate  that  the  interpreter  was  swc 
what  he  did  and  said,  and  how  he  interpreted  into  the 
language  the  contents  of  an  English  deed  of  conveyance. 

This  view  of  the  subject  need  not  be  dwelt  upon  in  ( 
prove  that  the  legislature  contemplated  relying  upon  the 
oath  of  the  officer,  for  his  faithful  performance  of  the  pOr 
the  statute  which  is  directory  to  him,  or  to  prove  that  they 
mean  to  require  a  full  statement  of  the  means  by  which 
made  known  to  the  feme  covert  the  contents  of  a  deed. 

*The  Supreme  Court  of  Indiana,  in  construing  a  simila 
statute  of  that  state,  says :  **  It  is  the  officer's  duty,  by  this 
before  he  takes  the  acknowledgment  of  a  feme  covert,  to  e 
her  apart  from  her  husband,  and  make  known  to  her  the  c 
of  the  deed;  and  if,  upon  such  examination,  she  declared 
expressly  or  in  language  implying  it,  that  she  had  execu 
deed  voluntarily,  etc.,  the  officer  must,  under  his  hand  ai 
and  on  the  deed,  certify  the  same;  that  is,  he  must  certify 
deed  that  such  declaration  or  acknowledgment  of  the  vol 
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statutcd  on  the  same  subject.  The  deed,  in  that  case,  bor 
in  1812,  and  the  acknowledgment  is  substantially  like  tl 
under  consideration.  It  was  held  insufficient  under  the  d 
supposed  to  have  been  made  in  Brown  v.  Farran,  3  Ohi 
On  examining  the  case  it  will  be  seen  that  no  question  ai 
Brown  v.  Farran,  concerning  the  necessity  of  a  certificate 
magistrate  that  the  conlent^  of  the  deed  were  nuide  known 
wife.  The  point  decided  was,  as  given  by  the  reporter,  t 
certificate  of  relinquishment  of  dower  is  sufficient,  if  it  coi 
substantial  enumeration  of  the  acts  required  by  the  statute,  i 
the  words  be  not  followed,  and  that  an  inveterate  practice  for  i 
of  years  was  not  to  be  departed  from."  That  case  arose 
the  act  of  1818,  and  the  deed  was  adjudged  good  upon  two  gi 
The  second  ground  deserves  passing  notice.  The  1 
counsel  who  has  iurnished  us  an  elaborate  printed  arg 
against  the  proposition,  was  counsel  of  one  of  the  par 
Brown  v.  Farran.  An  abstract  of  his  argument  will  be  fo 
pages  146  to  148,  inclusive.  He  there  stated  *that  the  prac 
tice  of  taking  the  acknowledgments  of  deeds  in  that  for 
been  uniform  ever  since  the  first  settlement  of  the  Miami  c( 
and  he  contended  that  ^^  if  the  community  had  been  in  error  fo 
years  it  was  better  the  error  should  be  consecrated  by  the  com 
that  they  should  make  a  decision  which  would  open  the  door  for 
litigation.''  It  appears,  also,  that  he  took  pains,  by  procuri 
recorder's  certificates,  to  prove  to  the  court  that  two-thirdi 
the  deeds  of  Hamilton  county,  prior  to  1820,  were  either  i 
ter  or  worse  than  that.  It  is  known  to  us  that  Hamilton 
was  no  exception  to  the  general  practice.  In  reference 
view  of  that  case  the  court  then  said,  "  JVo  law  can  requ 
correction  of  and  error  in  its  construction,  which  has  long  existi 
has  been  generally  acquiesced  in.''  **  If  it  had  been  the  opir 
the  court  that  the  words  of  the  statute  ought  to  be  li 
copied,  and  that  such  should  have  been  the  course  from  the 
ning,  they  would  have  resort,ed  to  the  maxim,  communis  «rn 
juSy  rather  than  encounter  the  consequences  of  shaking  tl 
to  an  indefinite  portion  of  the  state."  What  was  thus  said 
sustained  as  a  safe  and  sound  rule  of  action,  and  in  departin 
it,  in  Connell  v.  Connell,  and  following  a  dictum  of  the  jud^ 
point  not  made  or  argued  in  that  case,  we  think  there  wae 
even  if  the  dictum  itself  was  not  erroneous. 
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But  lot  us  consider  the  effect  of  the  act  of  March  9,  1835.  The 
necessity  for  the  law  arose  from  the  facts  already  stated.  The  force 
of  that  necessity  was  truly  and  strongly  presented  by  the  arga- 
ment  of  the  learned  counsel,  and  made  apparent  to  this  court  in 
the  year  1827.  The  facts  which  transpired  between  1827  and  1835, 
before  referred  to,  were  additional  reasons  why  those  ancient  titles 
should  be  hold  good.  The  time  which  has  elapsed  since  1827  has 
not  impaired  the  force  of  arguments  which  were  then  held  sufficient 
to  justify  and  require  this  court  to  sustain  the  contemporaneous  coq- 
struction  evidenced  by  usage.  Instead  of  impairing,  it  has  added 
to  their  strength.  What  this  court  then  said  it  would  sanction  if 
608]  necessary,  upon  the  principle  *of  communis  error,  the  gea- 
eral  assembly,  by  this  law,  has  sanctioned.  What  wrong  has  been 
done?  Let  us  recall  to  mind  the  state  of  facts  upon  which  the 
legislature  have  acted.  It  is  a  harsh  thing  to  declare  the  act  a 
violation  of  the  constitution,  which  every  member  had  solemnly 
sworn  he  would  support.  We  ought  to  be  well  satisfied  of  the 
fact,  before  wo  venture  to  pronounce  it.  Wherein  did  the  legisla- 
ture depart  from  duty  in  enacting  the  law  of  1835?  The  facts 
must  point  to  the  wrong,  if  it  exists. 

By  the  general  assent  of  the  people  of  the  state,  and  by  prior 
adjudications,  deeds  had  been  considered  valid  to  pass  the  interest 
of  a  married  woman,  without  its  appearing,  from  the  certificate  of 
the  officer,  that  he  had  made  known  to  her  their  contents.  The 
legislature  evidently  did  not  think  it  was  required.  The  state 
courts  had  so  held,  or  at  least  had  treated  the  deed  as  good,  not- 
withstanding the  supposed  defect.  But  the  decision  of  the  highest 
court  was  then,  for  the  first  lirao,  against  the  validity  of  such  deeds 
in  one  case,  and  one  only.  Was  it  proper  to  interfere?  Did  the 
peace,  and  quiet,  and  welfare  of  community  require  that  they  should 
interpose  to  settle  this  matter  of  doubtful  construction,  or  to  do 
that  which  was  equivalent?  The  legislature  thought  the  act  was 
required,  and  so  do  we.  The  act,  in  terms,  assumes  that  the  deeds 
wore  and  had  been  good,  but  yet  that  they  contained  a  defect  fatal 
to  their  admission,  to  prove  title  before  the  court  as  then  con* 
Btituted,  without  further  legislation.  This  is  manifest  from  the 
words  of  the  act.  It  reads  thus  (Swan,  269):  "Any  deed  here- 
tofore  executed  pursuant  to  law,  by  husband  and  wife,  shall  be  received 
in  evidence,  in  any  of  the  courts  of  this  state,  as  conveying  the  es« 
tate  of  the  wife,  although  the  magistrate  taking  the  acknowledg* 
610 
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ment  of  sach  deed,  shall  not  have  certified  that  be 
known  the  contents  of  such  deed,  before  or  at  the 
knowledgod  the  execution  thereof." 

The  deeds  intended  to  be  affected  by  this  statute  ar 
as  good  and  subsisting  titles,  such  as  had  been  execut 
law.  This  language  is  certainly  not  such  as  *woul 
been  used  had  it  been  supposed  that  the  construe 
Connell  v,  Connell  was  a  true  interpretation  of  the 
and  1820,  and  the  prior  statutes.  It  is  the  language 
used,  supposing  our  construction  and  the  contemp 
Btruction  evidenced  by  usage,  to  bo  the  correct  one 
not  just  to  impute  a  design,  on  the  part  of  the  legish 
fer  property  by  their  own  act,  or  to  impute  a  disregj 
Btitution  to  those  who  support  the  act.  It  was  hel 
Good  V.  Zorcher,  that  the  law  was  void,  because, 
effect,  its  operation  was  to  divest  vested  rights.  If 
true  character,  no  one  could  sustain  it.  It  would  rcce 
nance  anywhere — much  less  from  any  member  of  t 
purports,  however,  to  do  no  such  thing.  Such  w 
object  nor  effect.  It  confirmed,  by  declaring  them  vali 
were  merely  doubtful.  It  was  not  a  void  law,  becaui 
law  a  question  which  was  like  to  bo  vexatious.  It  ( 
vendors,  in  perfecting  their  conveyances.  It  ass 
that  they  could  not  bo  allowed  to  take  advantage 
technical,  and  merely  formal  matter,  under  a  sing 
doubtful  authority,  to  reclaim  property  fairly  parte 
value.  It  is  said,  in  substance,  to  the  dishonest  gra 
hereafler  act  honestly.  "  It  gave  effect,*'  says  Jud 
McLean,  231),  "to  the  intention  of  the  parties,  by 
a  mere  informality,^* 

There  is  another  and  stronger  view  of  this  case, 
thorities  cited  would  fully  sustain.  But  it  is  need 
it  at  length.  In  the  case  of  Good  t;.  Zercher,  ar 
Cummins,  the  dissenting  judge,  standing  in  a  j 
seemed  to  render  any  other  course  improper,  felt 
to  regard  the  case  of  Connell  v.  Connell  as  a  true 
the  statute,  and  was,  therefore,  necessarily  compe 
his  position  on  the  curative  act  alone.  In  that  op 
views  therein  stated,  the  majority  of  the  court  fully 
numerous  authorities  then  and  now  cited  more  tl 
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ind  some  of  *them  go  further  than  we  have  any  occasion 
d  this  case,  in  sastaining  retrospective  acts.  That  opinion 
upon  the  ground,  that  the  act  operates  only  on  that  class 
8  where  enough  had  been  done  to  show  that  a  court  of 
•y  ought,  in  each  case,  to  render  a  decree  for  a  conveyance. 
ig  that  the  certificate  was  not  such  as  tlie  law  required, 
at  where  a  title  in  equity  was  such  that  a  court  of  chancery 

0  interfere  and  decree  a  good  legal  title,  it  was  within  the 
Df  the  legislature  to  confirm  the  deed,  without  subjecting 
efinite  number  to  the  useless  expense  of  unnecessary 
3n. 

18  then,  and  has  since  been  said  that  it  violated  the  consti* 

1  provision  prohibiting  the  enactment  of  any  law  impairing 
igatioti  of  a  contract.  This  argument  was  effectively  put 
y  the  decision  of  the  Supremo  Court  of  the  United  States, 
heaton. 

further  objected  that  the  act,  if  allowed  to  operate  retro- 
ely,  is  an  assumption  of  judicial  power.  If  we  thought  so, 
[id  denounce  it.  The  judicial  power  of  the  state  can  not  bo 
jhed  upon  by  the  legislative  department.  It  may  furnish 
138,  but  the  courts  alone  can  enforce  them.  But  the  arga- 
oes  not  sustain  the  objection.  The  effect  of  the  judicial 
1  in  ConnelTs  case  is  not  touched  by  the  act.  The  court 
lied  that  the  supposed  defective  deed  was  not  evidence  of 
id  that  it  was  defective.  The  act  gives  a  new  rule,  and 
such  deeds  evidence  of  title  in  all  future  causes^  provided 
ds  had  been  executed  pursuant  to  law.  The  difference  be- 
Lhe  learned  counsel  and  the  general  assembly,  is  this:  the 
;ook  a  distinction  between  the  execution  of  the  deed  by  a 
,  and  the  certificate  of  acknowledgment  by  the  officer;  while  tho 

take  no  such  distinction.  The  act  of  the  legislature  leaves 
le  question  as  to  the  due  execution  of  the  deeds,  acting  only 
he  supposed  informality  of  the  certificate.     It  imparts  no 

to  ary  right  not  flowing  from  the  acts  of  tho  grantor, 
he  act  of  1835  recognized  to  the  letter.  Such  deeds  are  as- 
lailable  in  the  judicial  *tribunals,  the  same  as  those  cxo- 
,nd  certified  in  the  most  approved  form.  Like  the  latter, 
ay  be  attacked  either  at  law  or  in  chancery,  if  in  fact  the 
IS  defrauded.     If  the  contents  of  the  deed  were  not  mado 

tf  she  was  coerced,  or  if  she  did  not,  in  fact,  make  her 
12 
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ackDOwledgment  in  the  manner  prescribed  in 
false  but  formal  certificate  of  an  officer  would  nc 
her  land.  Nor  would  the  defective  certificate,  wi 
act  of  1835,  have  any  such  effect. 

It  was  held  by  all  the  members  of  the  court,  in 
V.  Zerchcr,  that  acts  of  this  nature  may  operat 
legitimate  objects.  "If  (says  the  judge  who  pre 
cision  of  the  majority)  one  competent  to  do  the 
convey  a  legal  estate,  and  should  by  defect  of  1 
equity  only,  the  legislature  might  cure  the  defect 
equitable  into  a  legal  estate,  or,  in  better  phraB( 
The  legislature  may  cure  the  title  to  property,  b 
it.''  12  Obio,  368.  We  are  satisfied  with  this  £ 
principle,  and  do  not  controvert  it.  But  it  sho\i 
1835  is  not  an  assumption  of  judicial  power,  bee 
was  made  competent  by  the  statute  regulating  ( 
by  uniting  with  her  husband.  On  her  part  she  n 
in  the  full  and  formal  exercise  of  this  power,  anc 
all  that  was  required  in  the  prescribed  form ;  bi 
failure  of  the  magistrate,  she  transferred  an  equi 

Now,  had  an  unprotected  feme  sole,  without 
friend,  executed  her  deed,  and  the  magistrate  had 
mistake,  or  other  cause,  to  certify  it  in  due  form, 
£er  an  equity  which  the  legislature  ^' might  convei 
tate,''  and  '^cure  the  title  to  the  property.''  And  y 
posed  failure  of  the  magistrate's  certificate  onli 
title  of  the  feme  covert  did  not  pass.  And  it  cai 
that  her  grantee  has  an  equity  against  her,  flowi 
her  own  act,  as  binding  upon  her  conscience,  ai 
stantial  in  point  of  *faot  than  is  the  equity  agai 
sole,  in  a  case  of  defective  certificate  to  her  c( 
cases  are  not  distinguishable  in  reason.  If  the 
heal  the  defect  in  the  one  case,  they  may  in  the  o 
of  chancery  ought  to  interfere  in  the  one  case,  s 
other.  The  fiction  of  law  which  merges  the  legal 
wife  during  coverture,  is  a  mere  fiction.  It  does 
of  the  intellect  and  soul  that  God  gave  her.  Sh( 
and  intellectual  being,  the  fit  companion  of  mi 
responsible  for  her  conduct. 

The  last  objection  is,  that  the  act  encroaches  up 
VOL.  XVI--33 
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The  argument  to  prove  this  act  an  assumption  of  judicial  power, 
assumes,  as  established,  the  very  point  in  controversy,  that  the 
feme  covert  had  created,  by  her  own  act,  no  equity.  That  all  she 
had  done  was  a  nullity.  In  this  respect  it  has  no  novelty.  All 
the  arguments  that  I  have  ever  seen  against  the  curative  act, 
have  the  same  fault.  They  become  perfectly  neutral,  and  prove 
nothing  when  deprived  of  the  erroneous  assumption.  But  it  has 
this  further  fault.  It  assumes  that  the  deed  of  the  feme  covert^  de- 
fectively certified,  is  null  and  no  better  than  a  blank,  not  because 
there  may  not  have  been  as  strong  an  equity  in  conscience  as  in 
any  other  cause,  but  because  it  is  an  equity  arising  under  such 
peculiar  circumstances  that  the  chancery  courts  have  hitherto  re- 
fused to  seize  upon  and  enforce  it.  The  argument  is  in  substance 
this :  The  courts  refuse  to  make  a  new  precedent,  although  jus- 
tice demands  it;  but  the  legislature  does  what  is  equivalent  in  a 
form  peculiar  to  its  own  mode  of  action.  Hence,  the  latter  has 
assumed  to  exercise  the  judicial  functions  of  the  former.  This  is 
not  logical.  Tou  have  exercised  a  power  which  we  have  never 
exercised,  because  we  had  no  precedent ;  ergOy  you  have  exercised 
our  judicial  functions.  Strong  intellects  are  sorely  pressed  when 
driven  to  such  an  argument  as  this.  We  leave  the  case  with  this 
final  remark.  Our  constitution  is  the  ark  of  public  safety,  and 
we  should  jealously  guard  against  any  suspicious  approaches 
613]  which  threaten  an  infraction,  come  from  what  ^quarter 
they  may ;  but  here  the  alleged  assault  is  a  mere  creature  of  the 
imagination,  and  nothing  more.    Judgment  reversed. 

Eead,  J.,  dissenting.  I  can  not  concur  in  the  opinion  of  the 
court  just  pronounced. 

So  lar  as  it  depends  upon  a  construction  of  the  statutes  respect- 
ing the  conveyance  of  estates,  or  relinquishment  of  dower  by  mar- 
ried women,  it  violates  no  fundamental  principle.  This  is  proper 
matter  for  judicial  action,  and  admits  no  unconstitutional  inter- 
ference with  private  rights,  or  an  improper  assumption  of  judicial 
power  by  a  co-ordinate  department  of  state.  It  is  the  right  of  the 
legislature  to  enact  laws  within  the  sphere  of  its  constitutional 
power ,'  but  the  exclusive  right  and  duty  of  the  courts  to  determine 
their  meaning  and  application.  Under  our  system  the  powers  of 
enacting  and  construing  laws  are  kept  separate  and  apart;  the 
constitution  confers  the  power  of  enactment  upon  the  legislature, 
5U 
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and  constraction  upon  the  courts.  Hence,  when  a  major 
court  decide  that  a  true  construction  of  the  acts  of  1805 
does  not  require  that  the  certificate  of  acknowledgmei 
disclose  the  fact  that  the  contents  of  the  deed  were  read, 
wise  made  known  to  the  wife  by  the  officer,  to  render 
valid  for  the  conveyance  of  her  estate  or  the  relinquishm 
dower,  they  are  within  the  just  limits  of  judicial  action, 
mere  matter  of  construction,  and  although  I  may  not  a^ 
the  opinion  of  the  majority,  I  feel  that  no  great  principle 
sacrificed.  I  do  not  believe  that  the  court  has  placed 
construction  upon  these  acts,  but  hold,  as  it  has  been  r 
and  uniformly  held  heretofore,  by  this  court,  that  all  th 
and  things  required  by  the  statute,  to  give  validity  to  th 
a  married  woman,  should  appear  upon  the  face  of  the 
in  the  certificate  of  acknowledgment.  So  that  upon  the 
duction  of  the  deed,  upon  which  the  statute  requires  the  ( 
of  acknowledgment  to  be  written,  it  may  appear  that  th 
♦woman  has  conveyed  her  estate,  or  relinquished  her  do 
in  conformity  with  law.  Under  our  statutes,  all  deeds,  t 
at  law,  must  be  acknowledged  as  required;  that  is  a  par 
execution.  A  married  woman  being  placed  by  law  u 
ability,  can  only  convey  her  estate  or  relinquish  her  right 
in  her  husband's  lands,  in  the  mode  prescribed  by  th 
The  deed  of  a  married  woman,  under  our  statute,  for  th* 
or  incumbrance  of  her  estate,  or  the  relinquishment  of 
of  dower,  to  be  valid  for  any  purpose,  must  be  execute 
with  her  husband,  and  must  be  acknowledged  by  the  bus 
wife  at  the  same  time ;  and  further,  the  officer  taking  the 
edgment  must  examine  the  wife  separate  and  apart  from 
band,  and  read  or  otherwise  make  known  to  her  the  co 
the  deed,  and  being  so  separate  and  apart  from  her  husb 
full  knowledge  of  the  contents  of  such  deed,  she  must  ack 
that  she  freely  and  voluntaril}-,  without  any  fear  or  C0( 
her  husband,  executes  it.  It  is  made  the  positive  duty  < 
ficer,  by  statute,  to  read  or  make  known  the  contents  of 
to  the  wife.  If  any  one  of  these  requirements  of  the  sts 
not  exist,  the  deed  is  not  binding  upon  the  wife,  and  thi 
requisitions  of  the  statute  have  been  complied  with,  mus 
and  can  only  appear  in  the  certificate  of  acknowledgme 
it  be  admitted  that  their  existence  may  be  established 
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iswer  to  omit  the  fact  of  compliance  with  one  reqiiiai- 
certificate  of  acknowledgment,  why  not  omit  all?  It 
I  that  the  oflScer  is  only  required  to  certify  tho  ac- 
ent,  and  that  the  term  "acknowledgment"  embraces 
'  the  wife  only,  and  not  those  of  the  officer.  That  it  is 
uty  of  the  officer  to  read  or  otherwise  make  known  the 
)  the  wife;  and  this  being  his  act,  and  his  duty, 
)e  certified,  but  will  be  presumed.  This  definition 
d  "  acknowledgment,"  as  used  in  the   statute,  is   too 

constitute  a  good  certificate  of  acknowledgment, 
ow  more  than  the  acts  of  the  wife.  It  is  not  denied 
i  the  certificate  of  acknowledgment  must  show  that 
examined  the  wife  separate  and  apart  from  her  bus- 
that  she  acknowledged  to  him  that  she  executed  it 
voluntarily  without  fear  or  coercion.  It  is  admitted 
certificate  must  contain,  at  least,  this  much.     Tet  r^ucb 

embraces  more  than  the  acts  of  the  wife;  it  discloses 
officer,  to  wit :  that  he  examined  her  separate  and  aparty 
er  acknowledgment.  To  limit  the  requirements  of  the 
f  acknowledgment  to  embrace  merely  the  acta  of  tho 
[it  it  need  contain  would   bo,  that  the  wife  acknowU 

she  freely  executed  the  deed.  It  is  admitted  that 
s  must  appear  besides  the  mere  admission  or  avowal 

of  volition  and  freedom  from  restraint  or  fear,  to  ren- 
.ificate  of  acknowledgment  good  under  the  stAtute.  It 
r  that  she  was  apart  from  her  husband,  that  be  cxam- 
nd  she  acknowledged  to  him.  Here  are  both  acts  of 
its  of  his,  and  the  circumstance  of  separation  from  her 
Yet  it  is  conceded,  that  all  these  things  must  appear  ia 
ito  of  acknowledgment,  and  are  necessary  to  render  it 
ice,  then,  the  principle  assumed  that  the  certificate  to 
ed  only  embrace  tho  acts  of  the  wife,  and  not  those  of 
ind  other  circumstances  required  by  tho  statute,  is  un- 
must  be  discarded.  Upon  what  principle,  then,  will 
ided  that  a  certificate  is  good,  it  it  omit  to  disclose  that 
aade  known  the  contents  to  the  wife?  A  resort  is  bad 
lion,  that  it  being  made  the  duty  of  the  officer,  it  must 
d  he  performed  it.  If  this  be  the  rule,  why  not  apply 
ption  to  every  other  act  of  the  officer,  and  permit  them 
in  presumption,  and  not  require  any  to  be  certified? 
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The  reason  is,  that  the  positive  requisitions  of  the  statate  stand  id 
the  way.  If  the  statate  requires,  as  is  admitted,  that  some  of  the 
ads  of  the  oflScer  must  appear  in  the  certificate,  is  it  not  quite  un- 
reasonable to  believe  that  it  intended  that  the  most  important  of  all 
should  be  left  to  presumption,  to  wit,  that  he  *had  read  or  [616 
made  known  the  contents  to  the  wife.  Is  it  to  be  supposed  that 
it  was  intended  that  it  should  be  stated  in  the  certificate  of 
acknowledgment  that  the  oflScer  examined  the  wife  separate  and 
apart,  and  that  it  should  be  left  to  presumption  that  he  had  made 
known  to  her  the  contents.  A  married  woman  could  not  ac- 
knowledge that  she  voluntarily  executed  a  deed  to  convoy  her 
estate,  or  relinquish  her  dower,  unless  she  knew  that  the  deed 
embraced  such  estate  or  dower.  A  knowledge  of  the  contents  of 
the  deed  is  necessary  to  her  legal  acknowledgment.  Hence,  the 
statute  makes  it  the  duty  of  the  officer  taking  it  to  read,  or  other- 
wise make  known  to  her  the  contents.  If  the  wife  admit  that 
she  freely  and  voluntarily  executes  the  deed,  and  yet  have  in  fact 
no  knowledge  of  its  contents,  the  acknowledgment  Is  not  such  as 
the  statute  requires.  It  is  in  fact  no  acknowledgment  under  the 
statute,  and  the  result  in  such  case  is  precisely  as  though  no  ac- 
knowledgment had  been  made.  It  is  admitted  that  the  certificate 
of  acknowledgment  must  disclose  all  that  the  wife  did,  and  also 
that  the  officer  examined  her  separate  and  apart  from  her  hus- 
band, and  that  he  took  her  confession  that  she  freely  executed 
the  deed  ;  and  3^et  that  such  certificate  need  not  disclose  the  fact, 
that  he  read  or  otherwise  made  known  to  her  the  contents  of  the 
deed,  or  that  she  knew  the  contents.  It  is  admitted  that  a  knowl- 
edge of  the  contents  is  necessary  to  render  the  deed  valid  as 
against  the  wife,  but  that  the  certificate  need  not  disclose  that 
fact,  although  it  is  made  the  duty  of  the  officer  to  inform  her  as 
to  the  contents.  Yet  a  knowledge  of  the  contents  is  the  chief 
matter,  and  is  necessary  to  exist  to  give  effect  to  all  the  other  re- 
quirements of  the  statute  and  to  the  deed  itself.  To  make  known 
the  contents  of  the  deed  to  the  wife,  is  the  chief  and  highest  duty 
of  the  officer  taking  the  acknowledgment,  because,  unless  he  does 
this,  he  fails  in  all  else.  Tet  it  is  contended  that  the  certificate 
of  acknowledgment  must  contain  everything  else  but  this  chief, 
main  matter,  that  the  wife  knew  the  contents,  and  that  that  is 
left  to  presumption.  The  truth  is,  the  officer  can  not  certify  the 
♦acknowledgment  unless  he  certifies  the  requisites  which     [617 
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e  and  make  up  the  ackDOwIodgment.  The  chief  requi- 
)ed  the  very  essence  of  the  acknowledgment,  is  the  kno wi- 
the contents  of  the  deed  by  the  wife.  Hence,  by  the 
le  of  the  terras  of  the  statute,  the  certificate  must  disclose 
wife  knew  the  contents  of  the  deed.  The  term  acknowl- 
in  the  statute  does  not  mean  simply  that  the  wife  admits 
voluntarily,  and  without  fear  or  coercion,  executes  the 
t  that  she  makes  such  admission  under  all  the  attendant 
d  circumstances  which  the  statute  requires  to  make  it 
1  binding  upon  the  woman,  to  give  effect  and  validity  to 
i.  Such  admission  in  the  presence  of  the  husband,  wiih- 
owledge  of  the  contents  of  the  deed,  or  to  any  other  per- 
I  the  officer  taking  the  acknowledgment,  or  made  at  a 
time  from  the  acknowledgment  of  the  husband,  is  not 
nowledgment  as  binds  the  wife.  The  term  acknowledg- 
en,  by  its  own  force,  as  used  in  the  statute,  requires  that 
ssion  of  the  wife,  that  she  freely  and  voluntarily  executes 
,  shall  be  made  to  the  officer  with  full  knowledge  of  the 
separate  and  apart  from  her  husband,  on  being  exam- 
bim,  he  having  read  or  otherwise  made  known  to  her  the 
of  the  deed.  All  these  matters  go  to  make  up  and  con- 
he  acknowledgment  required  by  the  statute,  and  hence, 
3  statute  requires  that  the  officer  shall  certify  the  same, 
•es  that  he  shall  disclose,  in  his  certificate,  every  fact, 
ance,  and  legal  requisite,  which  constitutes  such  acknowl- 
,  Hence  the  certificate  of  acknowledgment  must  show 
wife  knew  the  contents,  that  the  officer  taking  the  ac- 
gment  did  read  or  otherwise  make  known  to  her  the  con- 
the  statute  requires.  If  the  certificate  of  acknowledg- 
defective,  the  deed  is  invalid  and  not  binding  in  any 
an  the  wife. 

3  the  true  interpretation  of  tbe  statute.  The  term  ac- 
^ment  embraces  all  that  is  necessary  to  make  a  binding 
d  under  the  statute,  and  every  requisition  must  *be  shown 
been  complied  with  in  the  certificate.  The  wile  being 
sability,  ihe  law  will  presume  nothing  against  her,  and 
0  claim  to  deprive  her  of  her  estate  must  show  that  every 
)n  of  the  statute,  necessary  to  render  her  deed  valid,  has 
iplied  with.  That  which  alone  gives  effect  to  every  other 
m  should  at  least  appear.    The  knowledge  of  the  con- 
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tente  is  the  chief  matter,  and  it  can  not  be  supposed  that  the  legis- 
lature intended  that  the  certificate  might  omit  that,  when  every 
other  requisition  must  be  stated.  To  hold  that  a  certificate  is 
good  which  does  not  contain  the  fact  that  the  contents  were  made 
known  to  the  wife,  violates,  in  my  judgment,  both  the  letter  and 
spirit  of  the  statute  and  the  presumption  of  law  which  always 
arises  in  favor  of  those  under  disability,  that  they  have  not 
parted  with  their  estates  unless  it  be  clearly  proven.  But  after  all, 
this  matter  rests  in  construction,  and  although  I  believe  the  ma- 
jority of  the  court  have  erred,  very  little  mischief  will  result,  and 
probably  in  a  large  majority  of  cases  justice  will  be  promoted. 
Had  the  majority  of  the  court  been  content  to  have  rested  their 
decision  upon  a  construction  of  the  statute  alone,  which,  upon  the 
view  taken,  was  all  that  was  necessary  to  support  their  opinion,  it 
might  have  been  at  least  said  that  they  were  yielding  to  a  supposed 
contemporaneous  construction,  to  avoid  the  mischiefs  of  a  very  gen- 
eral error.  I  have  no  regret  that  they  have  felt  that  their  duty 
permitted  them  to  go  to  this  extent.  Could  I  have  seen  my  duty 
in  the  same  light,  I  should  have  been  glad  to  have  gone  with 
them.  But  with  my  convictions  that  the  statute  will  not  bear  the 
construction  which  they  have  given,  I  could  not  violate  a  duty  to 
avoid  a  mischief.  I  am  exceedingly  sorry  that  they  were  not 
content  to  let  their  decision  rest  upon  the  construction  of  the  acts 
of  1805  and  1818.  This  is  all  that  is  necessary  to  support  their 
opinion  and  prevent  the  mischief  complained  of.  It  is  matter  of 
deep  and  lasting  regret,  that  it  had  not  been  permitted  to  rest  here. 
But  when  the  majority  of  the  court  unnecessarily  go  farther  and 
give  validity  and  effect  *to  the  curative  act  of  1835,  which  [619 
this  court  heretofore  has  repeatedly  declared  to  be  unconstitu- 
tional, it  then  becomes  a  matter  of  grave  and  vital  moment,  violates 
the  fundamental  principles  of  legislation,  breaks  down  the  con- 
stitutional distinction  of  powers  among  the  co-ordinate  depart- 
ments of  state,  by  permitting  the  legislature  to  exercise  a  power 
alone  conferred  upon  the  court,  and  invades  the  constitutional 
rights  of  private  property  by  attempting  to  transfer,  by  legislative 
enactment,  the  property  of  one  person  to  another  without  trial  or 
a  day  in  court. 

In  examining  a  great  question  like  the  present,  resort  should  be 
bad  to  fundamental  principles,  and  the  authority  of  precedent 
should  bo  no  further  regarded  than  it  conforms  to  reason  and  the 
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D&ture  of  oar  govornmeDt.  I  do  not  oondomn  iho  aid  of  prece- 
dents, but,  on  the  contrary,  regard  them  as  a  great  storehoase 
of  experience,  not  always  to  be  followed,  but  from  which  we  may 
extract  the  lessons  of  wisdom  and  truth;  The  errors  of  mankind 
are  as  full  of  instruction  as  their  rightful  judgnie&ts;  the  one 
stands  forth  to  admonish  and  warn,  the  other  one  for  imitation 
and  adoption.  Had  precedent  been  consulted,  our  government 
would  never  have  been  formed ;  and  if  we  adopt  the  motives  and 
examples  of  other  times  and  different  systems,  as  rules  to  deter- 
mine the  nature,  extent,  and  limitation  of  the  powers  of  our  own, 
as  distributed  and  adjusted  among  the  different  departments  of 
state,  we  shall  be  certain  to  err  and  defeat  the  ends  which  our 
system  was  designed  to  secure.  Such  notions  of  government  have 
been  of  slow  development;  a  rightful  comprehension  of  its  true 
nature  and  object  of  but  recent  date.  The  most  numerous  class 
of  precedents  are  therefore  only  useful  in  disclosing  what  we 
should  avoid,  and  furnish  but  few,  if  any,  examples  to  bo  followed. 
Governments  were  formerly  regarded  chiefly  for  the  benefit  of 
those  having  the  power;  afterward  for  the  mutual  benefit  of  sover- 
eign and  subject,  recognizing  the  duty  of  obedience  and  allegiance 
in  the  protection  extended  by  the  sovereign.  This  notion  prevails 
620]  now  among  mosi  modern  nations.  It  ^has  been  left  for  us 
to  construct  a  government  upon  the  true  principle,  that  govern- 
ment is  solely  for  the  benefit  of  the  governed.  It  has  been  justly 
remarked  by  a  modern  writer  that  in  all  governments  an  absolute 
power  must  reside  somewhere.  With  us  this  absolute  power  re- 
sides with  the  people;  elsewhere,  it  is  claimed  to  be  vested  in  the 
government.  Hence,  the  English  parliament,  in  the  sense  of  human 
power,  is  said  to  be  omnipotent;  with  us  such  omnipotence  belongs 
to,  and  alone  resides  with  the  people.  In  other  governments  the 
right  to  govern  is  claimed  by  those  who  govern  as  an  inherent 
personal  right.  With  us  those  who  are  called  to  administer  any 
function  or  oflSce  of  government  reflect  only  a  delegated  authorityi 
to  be  exercised  simply  for  the  benefit  of  those  who  conferred  the 
power.  Hence,  with  us  no  department  of  state,  nor  the  whole 
combined,  possess  absolute  power,  but  only  a  limited  delegated 
authority. 

The  people  possessing  and  asserting  their  inherent  natural  and 
absolute  power  to  govern  themselves,  have  adopted  such  govern- 
ment as  they  deemed  best  calculated  to  promote  their  happinesa 
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and  Becuro  thoir  rights.  They  have  fixed  the  powers  of  govern- 
ment by  exact  limitation,  and  from  wise  precaution,  less  the  gov^ 
ernmont  might  claim  to  itself  the  absolute  powers  inherent  in  a 
political  organisation,  bare  by  express  words  reserved  to  them- 
selves the  absolute  power,  and  all  powers  not  expressly  granted 
and  conferred ;  knowing  how  certain  power  is  to  increase  by  its 
exercise,  unless  confined  almost  by  iron  limits,  we  have  most  care- 
fully, by  written  constitutions,  limited  its  grants  and  guarded  its 
mode  of  exercise,  and  reserved  the  absolute  and  corrective  power 
to  the  people,  who  are  those  interested  in  the  proper  adminis- 
tration  of  government,  and  who  constituted  it  for  their  own 
benefit.  To  secure  the  just  exercise  of  the  powers  of  govern- 
ment and  prevent  abuse,  the  several  powers  of  enacting,  con- 
struing, and  execnting  laws  have  been  separated,  and  care- 
fully and  guardedly  distributed  to  different  departments  of 
state,  constructed  solely  and  expressly  for  the  purpose,  into 
♦legislative,  judicial,  and  executive.  The  legislative  has  [621 
the  sole  right  and  power  to  enact  laws,  the  judiciary  to  declare 
their  meanin^^  and  application,  and  the  executive  to  enforce  their 
execution.  The  union  of  these  three  powers  in  one  person  or 
body  of  men  is  a  despotism.  To  permit  the  same  men  or  body  of 
men  to  enact,  construe,  and  execute  laws  of  their  own  enactment, 
subjects  all  over  whom  such  laws  have  control  to  the  simple  will 
of  the  law-maker  without  check  or  remedy,  if  wrong  be  inflicted. 
To  have  our  rights  depend  upon  the  unrestrained  will  or  judg- 
ment of  another  is  absolute  despotism.  An  absolute  despot  might 
in  all  instances  do  right,  yet  his  government  is  a  despotism,  for 
there  is  no  guaranty  but  his  own  will  that  he  will  do  so,  and  the 
absence  of  political  security  is  the  absence  of  freedom.  In  many 
governments  where  the  absolute  power  is  claimed  to  reside  in  the 
government,  the  distribution  of  the  legislative,  judicial,  and  exe- 
cutive powers  into  separate  departments  and  to  different  persons, 
is  recognised.  Yet  in  such  governments,  if  the  principle  of  dis- 
tribution and  exercise  of  these  several  powers  be  disregarded, 
there  is  no  remedy;  with  them  it  is  a  simple  violation  of  duty, 
and  the  government  possessing  absolute  power,  there  is  no  correct- 
ive, unless  the  government  choose  to  correct  it,  and  the  govern- 
ment, if  it  should  see  fit,  might  do  away  with  such  distribution  of 
powers  altogether.  With  us  it  is  wholly  different;  a  violation  of 
the  principles  of  distribution  and  exercise  of  these  several  powers 
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on  the  part  of  the  government  would  be  a  asurpj 
because  the  people^  who  alone  possess  absolute  pc 
strnctod  our  government  and  made  this  distribut 
and  the  government  possessing  but  a  limited  and  d 
derived  from  the  grant  of  the  people,  can  not  ch 
itself,  bat  must  act  in  obedience  to  that  will 
existence,  both  as  to  the  powers  which  it  may  exer 
in  which  such  powers  may  be  extended.  An  exer 
of  one  department  of  state  (with  us)  of  powers  cr 
different  department  is  a  usurpation  of  power,  anc 
622]  is  to  be  found  in  the  *constitution.  The  d 
exercise  of  these  several  powers  to  and  by  differe 
of  state,  is  organic,  fundamental,  and  complete, 
converted  into  separate  pillars  in  our  political  si 
will  of  the  people,  expressed  in  the  con8tituti< 
existence  to  the  government  itself.  This  is  not  tl 
governments;  there  the  distribution  of  these  sev< 
different  departments  and  different  persons  has  b( 
slow  growth,  has  come  to  be  adopted  by  degrees, 
been  so  complete  and  perfect  as  in  our  own,  and 
mental  and  vital  principle;  hence  with  them  the 
of  these  several  powers  by  the  same  man,  or  body 
mon,  and  the  union  of  judicial  and  legislative  pow 
indeed  the  partial  exercise  of  judicial  power  by  th< 
partmont  may  be  said  to  be  universal.  In  Bngla 
controlling  judicial  power  is  vested  in  the  House  ol 
a  word,  the  court  of  last  resort.  Under  our  colonial 
was  of  common,  if  not  universal  example,  to  fi 
legislature  exercising  both  judicial  and  legislative  ] 
we  may  find  precedents  both  in  England  and 
colonies,  prior  to  the  revolution,  of  the  exercise  of 
by  the  legislative  body,  and  decisions  of  courts 
exercise  of  such  powers  by  the  legislature.  An< 
revolution  some  of  the  state  legislatures  have  clain 
partial  judicial  powers,  and  even  where  these  sevei 
been  completely  distributed  by  the  state  constitut 
be  found  of  the  courts  sustaining  legislative  intei 
sumption  of  judicial  power  resulting  from  confuse 
extent  and  limit  of  these  powers,  a  yielding  to  pi 
arose  in  eases  wliere  the  union  of  botli  judicial 
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power  existed  to  some  extent  or  fully  in  the  same  body ;  and  from 
not  carefully  noting  the  distinctions  in  the  confusion  of  ideas 
resulting  from  precedent  and  example,  have  been  led  to  the 
erroneous  supposition  thai  every  legislative  body  might  to  a  cer- 
tain extent  exert  judicial  powers,  *or  at  least  act  upon  mat-  [623 
ters  which  fall  solely  within  the  scope  of  judicial  power.  To 
these  causes  may  be  referred  all  the  decisions  which  support  the 
exercise  of  judicial  powers  by  the  legislative  body  or  tolerate  re- 
trospective law  which  acts  upon  the  past  and  changes  rights  pre- 
viously acquired,  which  is  a  matter  solclj*  within  judicial  power. 
Laying  aside  those  examples  not  in  point,  and  wrong  precedents, 
we  should  proceed  to  examine  this  question,  not  upon  such  au- 
thorit}',  but  reason,  and  in  reference  to  our  own  constitution,  and 
the  nature  and  extent  of  the  powers  thereby  conferred.  It  is  our 
duty  not  to  obscure  the  principles  of  our  own  system  by  the 
glare  of  false  precedent,  but  to  advance  boldly  up  to  the  truths 
which  the  development  of  that  system  discloses. 

The  legislative  power  may  enact  laws;  the  judicial  declares 
their  meaning.  The  legislative  power  may  declare  what  shall 
be  law ;  the  judicial  what  is  law,  and  what  has  been  law.  To  de- 
termine what  are  the  rights  and  duties  of  persons  in  their  most 
minute  and  broadest  forms  under  existing  laws,  and  what  these 
have  been  under  past  laws,  is  the  right  and  duty  of  the  judiciary. 
To  declare  how  these  rights  shall  be  modified  or  destroyed,  always 
having  a  regard  to  constitutional  restrictions,  by  laws  to  be  eu- 
ACted,  is  the  right  of  the  legislature,  but  the  meaning  and  appli- 
cation of  these  very  acts  is  left  for  the  determination  of  the  courts. 
In  a  word,  the  courts  act  upon  the  past  and  the  present,  the  legis- 
lative power  upon  the  future.  The  one  declares  what  has  been 
and  is  law,  the  other  what  shall  be  law.  To  declare  the  legal 
nature  and  effect  of  past  acts  by  positive  law,  is  the  most  startling 
tyranny,  and  violates  the  fundamental  principle  of  human  rights. 
Every  one  is  bound  to  obey  the  law,  but  to  command  obedience 
to  a  law  before  it  is  promulgated,  and  assert  that  a  law  may  be 
enacted  at  some  future  period,  to  ftiake  that  criminal  then  which 
is  lawful  now;  or  by  the  force  of  a  law  which  may  be  enacted  at 
some  future  day,  to  deprive  men  of  their  property  rightfully  ac- 
quired under  existing  laws,  is  unmitigated  despotism  and  the  as- 
sertion *of  absolute  power  over  property  and  life.  The  e^-  [624 
ertioQ  of  legislative  power  in  such  manner,  or  in  the   mildest 
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form,  and  to  the  smallest  extent,  and  under  ctrcamstances  where 
it  would  seem  in  the  particular  instance  to  work  out  right,  is  the 
admission  of  despotic  principle,  which,  in  its  growth,  may  strike 
down  all  right.  The  requisition  to  conform  to  laws  not  promul- 
gated, and  the  infliction  of  punishment  for  disobeying  laws  which 
were  not  known,  was  rightly  charged  as  the  worst  crimes  of  a 
Kero  and  Caligula,  and  stand  a  monument  of  despotic  power  to 
warn,  whilst  they  arouse  the  universal  indignation  of  mankind. 
Hence  all  retroactive  laws  are  odiouja,  and  in  violation  of  every 
principle  of  human  right.  To  check  such  evils  we  have  declared 
in  our  constitution  that  no  ex  post  facto  law  should  be  enacted. 
This  provision,  in  its  true  and  real  signification,  means  that  no 
law  shall  be  enacted  which  shall  change  the  rights  and  liabilities 
resulting  from  previous  acts,  to  subject  men  to  punishment,  and 
deprive  them  of  civil  rights ;  or,  in  olher  words,  that  no  law 
shall  have  any  but  a  prospective  effect,  that  it  shall  act  only  upon 
the  future,  and  never  upon  the  past.  But  the  court,  whilst  they 
universally  condemn,  in  the  strongest  terras,  retrospective  legis- 
lation, have  unwisely  and  wrongfully,  by  being  misled  from  re- 
sorting 10  the  example  and  conduct  of  Great  Britain  to  fix  the 
meaning  of  words  in  our  own  constitution,  admitted  that  this 
great  safeguafd  of  our  rights  only  applies  to  criminal  laws.  But 
all  the  courts  condemn  reirospectivo  legislation  in  the  strongest 
language,  and  assert  that  if  glaringly  wrong,  such  laws  would  not 
be  enforced,  but  would  be  held  void  as  violating  fundamental 
principles.  It  is  not  too  late  to  vindicate  the  great  constitutional 
safeguard,  which  forbids  all  laws  which  operate  retrospectively 
upon  person  or  propetty,  either  under  civil  or  criminal  form.  To 
inflict  punishment,  or  change  the  rights  of  property  by  retroactive 
laws,  is  the  same  in  principle.  In  both  instances  it  deprives 
a  man  wrongfully  of  his  rights ;  and  what  difference  does  it  make 
to  the  person  thus  injured,  whether  the  government  inflict  the 
625]  wrong  directly  under  the  forms  of  criminal  *law  on  her 
own  account,  or  permit  it  to  be  done  by  another  under  the  form 
of  civil  proceedings  in  a  court  by  authority  of  unjust  law.  If  it 
bo  admitted  that  laws  may  have  a  retroactive  operation  to  deprive 
persons  of  their  rights  of  property  which  existed  under  former 
laws,  when  no  new  act  had  been  done  to  change  such  rights,  tol- 
erates a  power,  which,  if  exerted  in  its  broadest  form,  would  afe 
once  sweep  away  all  right.  There  is  but  little  danger  if  such  a 
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power  were  ud milted  to  exist,  that  it  would  be  exerted  in  c 
times  to  any  great  extent ;  the  victims  would  be  few,  and  ui 
camstanccs  which  would  seem  to  justify  it,  but  it  would 
a  weapon,  which,  in  times  of  high  excitement,  party  mac 
wild  fanaticism,  might  bo  used  to  strike  down  all  who  y 
garded  as  obnoxious  to  those  in  power.  It  may  be  si 
things  will  never  occur,  and  that  such  extreme  results 
possible,  are  not  sale  aids  to  the  formation  of  right  cone 
Such  things  have  been — the  history  of  the  world  is  ful 
amples;  human  nature  is  the  same,  although  it  is  placed 
under  the  most  fiavorable  circumstances,  and  in  view  of 
framers  of  our  constitution  and  the  originators  of  our  gov 
wisely  and  cautiously,  in  the  constitution  and  very  frame 
the  government,  guarded  against  these  results.  I  underst 
court ;  I  understand  the  majority  who  pronounce  the  do( 
this  case  to  declare,  in  strong  language,  that  retrospectivii 
tion,  which  changes  the  right  of  property,  violates  a  fund 
principle,  and  would  at  once  bo  held  to  be  void.  I  undoi 
to  be  the  universal  voice  of  intelligent  American  decisis 
Buch  legislation  will  not  be  sustained.  I  understand  it  t( 
universal  sense  of  all  law  everywhere,  which  is  formed  vs 
regard  to  human  rights.  It  is  the  expressed  doctrine  of 
stitution,  and  is  the  fundamental  security  provided  in  oui 
for  personal  property.  I  hold,  then,  as  it  is  admitted  at 
lished  in  its  broadest  force,  that  it  should  bo  strictly  adl 
in  its  minutest  application,  and  it  becomes  our  solemn 
Establish  no  precedent  which  evil  times  may  pervert  1 
evil  use. 

There  is  a  class  of  objects  within  the  scope  of  legislati^ 
which  may  seem  to  admit  of  retrospective  laws.  But  it  i 
The  legislature  may  change  remedies,  but  not  rights;  mi 
Date  the  forum  or  tribunal  for  the  trial  of  causes ;  ma^ 
positive  rules  of  evidence,  and  convert  equitable  into  legs 
But  in  all  these  cases  the  effect  of  the  law  is  prospective 
permits  to  bo  done  in  future  what  could  not  be  done  be 
only  permits  existing  rights  to  be  enforced  in  a  differei 
Such  legislation  does  not  destroy  a  right;  it  does  not 
upon  the  past,  but  only  permits  past  rights  to  be  can 
effect  and  prosecuted  in  future  in  the  mode  prescribed. 

Let  us,  in  view  of  these  principles,  look  to  the  constitu 
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and  validity  of  the  corativo  act  of  1835.  The  great  principlea 
which  I  assert  and  claim,  I  understand  the  majority  of  the  coart 
not  to  deny ;  they  do  not  seek  to  change  them,  but  arrive  at  the 
same  conclasion  as  thoagb  they  were  ail  set  aside,  by  exerting  the 
judicial  power  and  reason  to  do  away  with  the  fact  that  the  cura- 
tive act  does  deprive  the  widow  of  a  right  to  property  which  she 
possessed  before  its  enactment.  If  it  be  admitted  that  her  right 
to  her  property  existed,  and  was  perfect  before  the  act,  and  it  is 
destroyed  by  the  act,  and  it  can  not  be  denied,  and  that  the  de- 
straction  of  this  fact  is  necessary  to  the  support  of  the  curative 
act,  it  requires  for  its  support  more  than  has  ever  been  claimed 
for  the  omnipotence  of  the  British  parliament,  that  can  change 
LAWS,  but  not  FACTS.  If  the  woman  had  no  rights  before  the  act, 
there  was  no  necessity  for  its  enactment;  if  she  had,  and  the  act 
deprives  her  of  her  right  to  her  property,  then  the  act  deprives 
her  of  a  previously  existing  right  to  property,  which  violates 
fundamental  principles,  which  the  majority  of  the  court  say  they 
admit  to  bo  law.  The  fact  that  the  woman  was  deprived  of  her 
property  by  the  curative  act,  and  that  no  law  can  be  valid  which 
lakes  away  existing  rights,  and  that  the  curative  act  is  valid,  are 
627]  three  things  *which  can  not  stand  together.  If  the  curative 
act  is  valid  because  it  deprives  the  woman  of  no  previous  right  of 
property,  it  must  go  upon  the  assumption  that  it  dees  not  take 
away  her  property.  If  it  does  take  away  her  right  to  property, 
it  can  only  do  so  because  a  law  which  deprives  a  person  of  pre- 
viously existing  right  to  property  is  constitutional.  But  it  is  con- 
ceded that  an  act  which  takes  away  rights  to  property  is  invalid 
and  unconstitutional ;  this  act  does  take  away  rights  to  property, 
and  is  therefore  unconstitutional  and  void.  It  is  worse  than  folly 
to  contend  that  the  curative  act  does  not  take  away  rights  to 
property  which  existed  and  were  perfect  before  its  enactment, 
because  this  is  both  to  claim  the  advantages  of  a  fact,  and  to  deny 
existence  of  the  fact f  loQcsLUBQ  it  can  not  be  tolerated  upon  prin- 
ciple or  the  constitution,  to  claim  the  benefit  of  the  effect,  and 
deny  the  existence  of  the  cause  which  produced  it.  Unless  it  be 
prevented  by  construction  of  the  acts  of  1805  and  1818  (which 
must  be  laid  out  of  view  in  considering  the  validity  of  the  cura- 
tive act),  every  one  knows  perfectly  well  that  married  women, 
who  had  not  parted  with  their  estates  and  rights  of  dower  in 
conformity  with  law,  were  still  possessed  of  such  estates  and 
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rights  of  dower;  and  that  to  deprive  them  of  such  rights  was  the 

sole  object,  design,  and  intent  of  the  curative  act;  it  was  for  this  '  *; 

reason,  and  this  alone,  that  it  was  enacted.     It  matters  not  as  to  \ 

the  existence  of  the  fact,  apon  what  reason  it  was  soaght  to  be 

done — the  reason  upon  which  it  was  done  does  not  destroy  the 

fact;  and  the  fact  is,  that   this  curative  act  does  not  deprive 

women  of  rights  to  property,  if  supported,  which  were  perfect 

before. 

But  let  us  examine  the  grounds  upon  which  it  is  sought  to  es* 
cape  all  this,  and  support  the  curative  act,  and  avoid  the  violation 
of  facts  and  principles  which  such  conclusion  necessarily  involves. 

It  is  said  the  curative  act  of  1835  is  valid  because  it  only  changes 
a  rule  of  evidence,  and  admits  a  deed  to  be  received  in  evidence, 
which  before  was  excluded  by  reason  of  mere  formal  defect  in  the 
certificate  of  acknowledgment.  *This  is  not  so.  Such  is  [628 
Bpt  the  character  of  the  act.  It  not  only  admits  the  deeds  in  evi- 
dence, but  declares  their  effect  The  words  are,  "  shall  be  received 
in  evidence,  in  this  state  and  elsewhere,  as  conveying  or  incumbering 
the  estate  or  interest  of  the  icife,  or  as  releasing  her  right  of  dower,'' 
It  is  thus  a  law  changing  the  right  of  property,  by  giving  effect 
to  that  which  at  the  time  it  was  done,  did  not  transfer  it.  It  is  re- 
troactive; violates  all  just  principles  of  legislation  by  giving  to 
past  acts  the  effect  to  transfer  property,  when  such  acts  did  not 
transfer  it  at  the  time  of  their  occurrence.  The  curative  act  was 
not  necessary  to  admit  such  deeds  in  evidence;  they  were  never 
excluded  from  mere  formal  defect,  their  effect  only  was  denied, 
and  they  were  not  regarded  by  the  court,  simply  because,  as  against 
a  married  woman,  they  created  no  binding  right  or  obligation,  and 
in  no  sense  incumbered  or  transferred  her  estate,  or  relinquished 
her  right  of  dower. 

But  it  is  contended  that  the  curative  act  is  constitutional,  be- 
cause it  only  declares  the  effect  of  deeds  which  are  valid  without 
the  act.  That  the  statutes  providing  the  mode  in  which  a  mar- 
ried woman  might  transfer  her  estate  or  relinquish  her  right  of 
dower,  did  not,  if  properly  construed,  require  that  the  certificate 
of  acknowledgment  should  disclose  that  the  officer  taking  the 
same  had  read  or  otherwise  made  known  to  her  the  contents  of 
the  deed,  or  that  she  knew  the  contents.  It  is  claimed  that  such 
had  been  the  construction  put  upon  the  statutes  of  1805  and  1818, 
as  waato  be  gathered  from  the  very  general  practice  of  omitting 
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in  the  certificate  of  acknowledgment  of  deeds  of  married  women, 
to  state  that  the  officers  had  read  or  otherwise  made  known  the 
contents.  That  it  was  the  general  nnderstanding  that  the  cer- 
tificate need  not  disclose  that  fact,  up  to  the  time  of  the  decision 
in  Connell  v.  Conncll,  which  decided  that  a  deed  of  a  marriod 
woman  was  not  yalid  as  against  her,  to  transfer  her  estate  or 
relinquish  her  right  of  dower,  unless  the  certificate  of  acknowledg- 
ment disclosed  the  fact  that  the  officer  taking  the  same  had  read 
629]  or  otherwise  made  *known  to  her  the  contents.  That  this 
construction  of  the  statutes  by  the  .court  would  deprive  many 
persons  of  titles  which  they  supposed  they  had  acquired ;  there- 
fore the  legislature  might  pass  an  act  to  prevent  the  effect  of  such 
decision,  by  declaring  that  deeds  which  the  court  had  decided  did 
not,  for  lack  of  conforming  to  the  statute  under  which  they  wcro 
executed,  divest  the  wife  of  her  estate  or  right  of  dower,  should  be 
received  in  evidence,  and  be  held  by  the  courts  to  be  valid  as 
against  the  wife  to  deprive  her  of  her  estate  or  right  of  dower. 
What  else  is  this  than  constituting  the  legislature  into  a  high  court 
of  appeals,  not  for  the  purpose  of  reversing  directly  the  case  de- 
cided, but  to  lay  down  a  rule  of  decision  for  the  courts  for  all  other 
cases  involved  in  the  question,  or  standing  upon  like  circumstances, 
or  perhaps  for  the  very  case  decided  upon  bill  of  review  or  writ  of 
error.  The  legislature  say  to  the  court  by  law,  you  shall  no  longer 
declare  that  the  same  legal  effect  and  consequences  flow  from  like 
facts  and  circumstances,  which  you  have  declared  heretofore  did 
result  irom  similar  facts  and  circumstances,  but  you  shall  hold  in 
conformity  with  our  will  as  expressed  by  our  enactment,  that  pre- 
cisely the  reverse  legal  effect  results.  Not  that  a  different  legal 
effect  shall  be  given  to  future  facts  and  circumstances  of  a  like 
sort,  but  that  a  different  legal  effect  shall  be  given  to  similar  past 
facts  and  circumstances  than  the  courts  have  declared.  It  is  the 
sole  province  of  the  courts  to  declare  the  effect  and  conseqaences 
oi  past  acts ;  the  legislature  may  provide  for  the  future.  The  court 
has  declared  that  certain  acts  of  a  married  woman,  by  a  just  con- 
struction of  statutes  in  force  at  the  time,  did  not  deprive  her  of  her 
estate  or  right  of  dower;  by  law,  the  legislature  declare  that  those 
acts  shall  be  held  to  deprive  her  of  her  estate  or  right  of  dower. 
What  else  is  this  than  an  effort  on  the  part  of  the  legislature  to 
change  the  construction  which  the  courts  have  placed  upon  the 
statutes ;  not  to  declare  that  the  statutes  shall  be  phanged  in  fa- 
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Cure,  bat  what  their  operatioD  shall  bo  upon  past  iransactioos ;  to 
give  a  different  effect  to  them  *than  was  given  to  them  by  [630 
the  coarts;  in  other  words,  bj  law  to  change  the  constmction  of 
the  courts.  It  is  said  that  the  act  in  qaestion  only  proposes  to 
change  the  future  decisions  of  the  court.  Thisdoes  not  help  it  at  all. 
It  proposes  to  change  the  future  decisions  of  the  court  as  to  the 
construction  which  the  court  shall  give  to  past  statutes  upon  past 
acts.  The  legislature  has  no  power  to  construe  their  own  acts,  or 
by  law  to  declare  what  construction  the  courts  shall  place  upon 
them.  To  admit  that  the  legislature  may  declare  what  construo" 
tioQ  the  courts  shall  place  upon  their  statutes,  is  in  effect  to  admit 
the  power  of  construction  to  the  legislature.  It  permits  the  legis- 
lature to  do  indirectly,  what  it  has  no  power  to  do  directly.  Th9 
power  to  construe  laws,  to  determine  the  meaning  and  application 
of  statutes,  is  solely  conferred  upon  the  courts.  Viewed  in  any 
light  in  which  it  may  be  put,  the  curative  act,  if  not  a  direct  usurpa- 
tion of  judicial  power  by  the  legislature,  is  in  effect  the  same  thingi 
by  an  effort  to  interfere  with  and  control  its  exercise,  and  compel 
it  to  conform  in  its  judgments  to  the  legislative  will.  But  it  is  said 
this  is  a  necessary  power  in  the  legislature  to  correct  evil ;  that  if 
the  courts  should  decide  wrong,  that  the  legislature  may  interfere 
to  prevent  the  mischief  by  declaring  how  the  courts  shall  decide, 
not  in  reference  to  the  future,  but  the  past.  Not  to  stoip  to  deter- 
mine which  department  would  bo  most  likely  to  be  right  as  to  a 
legal  question,  or  to  observe  that  if  the  legislature  may  control 
one  decision  of  the  court  they  may  all;  it  may  be  answered  that 
the  legislature  have  no  more  power  to  interfere  to  correct  a  wrong 
decision  of  the  courts,  than  the  courts  have  to  correct  the  mischief 
of  an  improvident  statute.  If  an  act  be  unconstitutional,  it  is 
the  duty  of  the  court  to  declare  it  to  be  void.  The  legislature  can 
never  interfere  with  the  judicial  power.  Thoy  may  change  the 
law  as  to  matters  which  arise  in  future,  but  can  never  change  the 
effect  of  a  decision  of  the  courts  upon  the  past,  or  give  a  construc- 
tion to  their  own  acts.  It  would  seem  to  be  sufficient  upon  all  this 
matter  to  say  that  the  constitution  vests  the  legislature  *with  [631 
no  such  power.  But  apart  from  all  these  constitutional  and  fun- 
damental objections,  in  answer  to  those  who  seem  to  think  that  the 
exercise  of  such  pov/er  by  the  legislature  would  be  productive  of 
no  harm,  or  attended  with  no  risk,  it  may  be  said  that  the  legis- 
lature is  not  the  most  appropriate  body  to  determine  legal  q^estion8• 
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It  18  not  the  study  and  basiness  of  the  lives  of  members  of  the 
legislatare  to  make  themselves  familiar  with  the  principles  of  law, 
nor  is  the  mode  of  their  organization,  and  their  rules  and  prin- 
ciples of  procedure,  calculated  to  develop  legal  truth.  Nor  need 
it  be  said,  if  this  power  were  conceded  to  the  legislature,  it  would 
never  be  abused.  If  any  one  doubts  upon  this  point,  let  him  look 
at  the  case  of  Price's  heirs.  They  had  prosecuted  their  claims  to 
certain  lands  in  Ohio,  in  both  the  state  and  the  United  States 
court,  both  in  law  and  equity.  The  final  result  was,  that  the  courts 
determined  the  land  in  controversy  to  belong  to  the  heirs  of  Price. 
An  application  was  made  to  the  legislature,  setting  out  that  it  was 
a  hard  case  upon  the  occupants  of  the  land,  and  the  sympathies  of 
that  body  being  moved,  they  passed  an.  act  taking  the  lands  from 
the  heirs  of  Price  and  conferred  it  upon  the  occupants.  This  act 
was  passed  not  three  years  ago,  and  stands  unrepealed  to  this  day, 
H  disgrace  to  the  statute-book.  I  do  not  charge  upon  the  mem- 
bers of  the  legislature  who  passed  that  act  corrupt  motives ;  far 
from  it.  I  have  no  doubt  they  acted  from  good  feelings  and  sym- 
pathy for  the  occupants,  but  this  would  not  excuse,  would  not  war- 
rant the  exercise  of  unconstitutional  power  in  an  attempt  to  control 
the  judiciary  and  interfere  with  private  rights.  The  only  safe- 
guard to  our  liberties  is  an  adherence  to  the  constitution,  and  con- 
fining each  department  of  state  to  its  true  constitutional  sphere. 

It  is  further  said  that  the  curative  act  of  1835  was  enacted  to 
relieve  a  doubt  as  to  what  the  law  was,  created  by  the  case  of  Con- 
nell  V.  Connell,  and  quiet  the  fears  of  those  who  reposed  safely 
upon  the  faith  that  they  had  good  titles.  That  case  did  not  create 
632]  a  doubt,  but  settled  it  bej'ond  all  controversy,  *that  deeds 
of  married  women,  which  did  not  disclose  in  the  certificate  of 
acknowledgment  that  the  officers  taking  the  same  had  read  or 
otherwise  made  known  the  contents  to  the  wife,  were  not  valid 
to  bind  her,  and  divested  her  of  no  right.  It  was  to  prevent  the 
eflTect  of  this  decision  that  the  act  was  passed — not  to  relieve  a 
doubt.  But  even  if  the  court  should  doubt  as  to  the  construction 
of  a  law,  that  would  not  authorize  the  legislature  to  construe  the 
statute ;  they  might  declare  clearly  what  the  law  should  bo  in 
future.  In  cases  of  doubt  at  common  law,  the  English  parliament 
has  claimed  the  right  to  declare  what  is  and  always  has  been  the 
common  law — it  is  not  even  claimed  to  the  parliament  that  it  has 
the  right  to  construe  its  own  statutes.  Bat  were  that  the  case; 
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the  omnipotonce  of  an  English  parliament  is  no  precedent  for  the 
legislature  of  a  limited  constitutional  government,  where  every 
power  is  expressly  conferred  and  exactly  limited.  I  am  ready  to 
admit  that  an  act  of  this  sort  might  be  operative  as  a  ukase  of 
the  antocrat  of  Russia,  or  a  decree  of  the  su]jtan  of  Turkey,  be- 
cause as  to  them  there  is  no  power  to  check  or  restrain  it. 

But  it  is  contended  that  the  curative  act  is  constitutional,  be- 
cause it  merely  converts  an  equitable  into  a  legal  right — making 
that  a  good  title  in  a  court  of  law,  which,  without  the  act,  could 
only  be  enforced  in  a  court  of  equity.  If  this  wete  the  nature  of 
the  act  it  would  certainly  be  constitutional.  This  would  be  mere 
change  of  remedy,  and  would  be  legitimate.  But  the  difficulty 
which  meets  this  view  is,  that  there  is  no  equity  upon  which  the 
law  can  act.  The  defective  deed  transfers  no  equity  which  a 
court  of  chancery  could  enforce.  This  was  decided  in  the  case 
of  Karr  v,  Williams,  10  Ohio,  and  is  the  doctrine  of  all  the  books. 
The  deed  of  a  married  woman,  unless  executed  in  conformity  with 
law,  divests  her  of  nothing.  But,  it  is  exclaimed,  ^*WhatI  hasamar- 
ried  woman  no  soul  ?  Is  she  not  a  moral  agent,  answerable  to  God 
for  her  moral  wrongs?  Shall  she  be  permitted  to  join  in  a  deed  and 
still  hold  her  estate  or  right  of  dower  ?  May  she  be  guilty  of  fraud, 
and  if  a  court  can  give  no  remedy,  *may  not  the  legislature  in-  [633 
terfere?  ''  Her  rational  nature  and  moral  being  are  not  all  denied. 
The  simple  answer  is,  the  law  has  placed  her  under  disability. 
She  can  only  execute  a  deed  to  divest  herself  of  her  estate,  or 
dower  right,  in  the  mode  prescribed  by  the  statute,  which  em- 
powers her  to  convey.  If  a  party  dealing  wikh  a  married  woman 
takes  a  deed  which  conveys  nothing,  he  takes  nothing  under  the 
deed.  Whether  the  law  in  this  respect  is  wise  or  unwise,  is  not 
for  me  to  discuss.  I  simply  say  such  is  the  fact.  It  is  no  answer 
to  say  that  the  doctrine  of  the  common  law,  that  the  wife's  legal 
existence  is  merged  in  that  of  the  husband,  is  a  mere  fiction  ;  it  is 
not  denied  but  that  coverture  imposes  a  real  and  substantial  dis- 
ability upon  the  wife.  I  h-ardly  suppose  that  any  lawyer  will 
seriously  contend  that  a  married  woman  is  not  placed  under  dis- 
ability, or  that  she  may  deal  with  her  property  as  hfeme  sole.  If 
this  were  the  case,  any  contract  of  the  wife  for  the  sale  of  her 
land,  or  any  deed  of  hers,  or  conveyance  for  the  transfer  of  her 
estate,  might  be  enforced  against  her  in  a  court  of  equity  or  law, 
as  the  case  might  require.     This  no  lawyer  can  pretend.    The 
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books,  and  our  wholo  system  of  jurisprudence,  are  all  on  one  side. 
I  am  not  saying  but  that  tho  principles  of  the  civil  law  are  more 
wise,  or  that  it  would  not  be  better  that  the  wife  should  be  relieved 
from  the  disabilities  placed  upon  her  by  our  law.     All  that  I  say 
is,  that  the  law  has  placed  her  under  disabilities,  and  that  she 
can  not  divest  herself  of  her  real  estate,  or  relinquish  her  right 
of  dower,  except  by  deed  executed  in  conformity  with  the  statute, 
which  empowers  her  to  convey  and  prescribes  the  mode.     A  deed 
by  a  married  woman,  not  executed  in  conformity  with  the  statute 
divests  her  of  no  right,  and  can  transfer  no  right  either  in  law  or 
equity.    She  is  possessed  of  all  her  right  after  the  execution  of 
such  an  instrument,  precisely  as  she  would  have  been   bad  she 
not  executed  it.     She  parts,  by  such  defective  deed,  with  no  right, 
either  in  law  or  equity.     Nor  can  such  deed  be  enforced  against 
her,  either  in  Imw  or  equity.      The  majority  of  the  court  admit 
((34]   that  such  defective  deed  has  never  been  regarded  '^ob  trans- 
ferring any  equity  as  against  the  wife.     No  suoh  principle  exists 
in  equity,  but  it  stands  opposed  to  our  whole  jurisprudence*     If 
this  novel  and  strange  doctrine  be  adopted  by  a  majority  of  the 
court,  it  is  the  insertion  of  a  new  beam  into  our  equity  stractare, 
out  of  harmpny  with  the  whole  system,  to  support  the  constitu- 
tionality of  the  curative  act — for  the  decision  might  stand  upon 
the  construction  which  the  majority  of  the  court  place  upon  the 
acts  of  1805  and  1818.     The  court  kIo  not  propose  to  introduce  it, 
in  its  broadest  form ;  for  there  would  be  just  as  much  reason  to 
apply  it,  in   case  a  married  woman,  upon   valid  consideration, 
should  make  a  contract  for  the  sale  of  her  land,  as  to  apply  it  to 
the  case  of  a  defectively -executed  deed,  or  rather  to  an  instru- 
ment which,  under  the  statute,  is  no  deed  at  all,  not  even  a  con- 
tract binding  upon  the  wife — the  husband  receiving  the  whole 
consideration,  and  the  wife  no  additional  right  beyond  what  she 
possessed  before.      If  the  court  would  emancipate  the  wife  from 
all  disability,  there  would  be  less  objection  to  this  strange  doc- 
trine.    But  when  it  is  proposed  not  to  relieve  her  from  her  disa- 
bilities, but  only  to  withdraw  her  from  their  protection — to  let 
them  remain  against  her,  but  not  in  her  favor — it  would  not  seem 
to  commend  itself  very  strongly  to  equity  adoption.     But  it  is 
urged  that  to  refuse  to  enforce  a  defectively-executed  deed  against 
a  married  woman  would  be  a  fraud,  not  so  much  so  as  to  refuse  to 
enforce  a  contract  against  her  for  the  sale  of  land,  where  she  had 
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received  the  coBsideration ;  jet  it  ia  admitted  the  latter  could  not 
bo  done.  Bui  where  the  law  imposes  a  disability  it  woald  not 
presame  fraud,  because  the  person  upon  whom  it  rests  takes  shel- 
ter under  such  disability — much  less  will  equity.  It  may  bo 
morally  wrong  for  an  infant  to  borrow  money  and  not  repay  it, 
bntthe  law  will  not  compel  him,  nor  will  equity.  Where  the 
law  imposes  a  disability,  equity  will  not  presume  fraud.  Disa- 
bilities are  imposed  upon  infants  and  married  women  as  a  shield, 
a  protection,  which  the  law  furnishes  to  their  weakness.  The  law 
confers  this  shield.  Equity  will  not  take  it  away.  A  married 
*woman  may  take  shelter  under  this  disability.  Equity  [635 
will  not  drag  from  her  the  protection  of  this  shield.  If  the  de- 
fective deed,  by  reason  of  her  disability  as  a  married  woman, 
divests  her  of  no  right,  equity  can  not  enforce  it  against  her. 
Her  disability,  as  a«hield,  protects  her  from  every  assault.  •  The 
constitutionality  of  the  corative  act  can  not  then  be  supported  upon 
the  groand  that  any  equity  passed  from  the  wife;  if  it  deprive  her 
of  her  rights,  it  must  be  in  the  naked  deformity  of  its  own  force. 
But  it  is  said  the  curative  act  is  valid  because  it  merely  supplies 
the  omission  of  the  officer.  That  the  woman  had  done  all  in  her 
power  to  get  rid  of  her  estate  or  right  of  dower,  but  that  the 
officer  had  failed  to  perform  his  duty.  Whether  the  woman  had 
done  so  or  not  is  a  matter  of  mere  assumption.  It  may  have  been, 
that  for  the  sake  of  peace,  she  joined  in  the  deed  knowing  that 
unless  the  contents  were  made  known  to  her,  it  divested .  her  of 
no  right.  But  all  this  is  immaterial.  It  can  not  be  said  that  the 
fact  whether  the  woman  knew  the  contents  of  the  deed  or  not,  is 
matter  of  mere  clerical  omission.  That  is  matter  of  substance 
that  pertains  to  the  wife,  and  the  legislature  did  not  intend  to 
leave  it  in  doubt;  the  statute  directs  that  the  officer  shall  read  or 
otherwise  make  known  to  her  the  contents  of  the  deed,  and  state 
that  important  fact  in  the  certificate  of  acknowledgment.  It  can 
not  bo  denied  that  the  legislature  had  the  right  to  make  the  cer- 
tificate ;  that  the  contents  of  the  deed  wore  made  known  to  the 
wife — a  part  of  its  execution.  The  certificate  of  acknowledgment 
is  a  part  of  the  execution  of  the  deed ;  without  it,  it  would  be  no 
deed .  Tot,  that  is  the  act  of  the  officer,  but  if  he  should  fail  to 
make  any  certificate  of  acknowledgment,  it  would  be  no  deed  that 
could  be  enforced  against  a  married  woman.  If  the  officer  fail  to 
make  out  the  certificate,  which  the  statute  requires,  it  is  no  cer- 
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tificato  at  all,  and  thore  is  no  doed.  If  there  be  no  certificate,  as 
to  the  married  woman,  such  as  the  statute  requires,  that  being  a 
part  of  the  execution,  it  is  no  deed  as  to  her ;  it  can  not  be  enforce'l 
636]  against  her  as  a  contract;  if  it  could,  it  *conld  not  bo  done 
under  the  curative  act,  beoause  that  in  express  terms  only  applies 
to  deeds  "  heretofore  executed  pursuant  to  law,'*  If  the  act  of  the 
officer  makes  up  part  of  the  execution  of  a  deed,  and  such  act  be 
not  done,  it  is  no  deed,  because,  to  be  a  deed,  it  must  be  executed. 
The  recording  of  a  mortgage,  the  court  has  held  under  the  statute, 
is  part  of  its  execution,  and  it  has  been  repeatedly  held  that  if  it 
be  not  recorded,  it  is  no  mortgage,  and  can  not  be  enforced  in  any 
form,  either  in  law  or  equity.  Hence,  if  the  officer  fail  to  do  that 
which  the  statute  requires  him  to  do,  as  part  of  the  execution  of 
the  deed,  it  is  no  deed,  and  if  the  curatiye  act  supplies  the  lack  of 
execution,  it  converts  that  into  a  deed,  which  before,  at  best,  could 
only  be  regarded  as  a  contract,  and  gives  effect  to  such  contract 
to  deprive  her  of  her  rights.  The  constitutionality  of  this  act,  can 
derive  no  aid  upon  this  ground. 

Thus,  we  perceive,  it  is  utterly  useless  to  attempt  to  disguise 
the  matter.  The  constitutionality  of  the  curative  act  of  1835  can 
not  be  supported  upon  any  of  the  assumed  grounds.  It  can  not 
be  supported  upon  the  assumed  ground  that  the  court  erred  in  the 
construction  of  the  act  of  1805  and  1818,  in  Connell  v,  Oonnell, 
because  that  would  be  a  direct  assumption  of  judicial  power,  and 
an  attempt  on  the  part  of  the  legislature  to  construe  its  own  acts. 
It  can  not  be  supported  upon  the  ground  that  it  was  enacted  to 
relieve  a  doubt:  none  such  existed;  or  that  it  barely  changes  a 
rule  of  evidence,  because  that  is  not  its  character;  or  that  it 
changes  an  equitable  into  a  legal  right,  for  no  equity  existed;  or 
that  it  merely  supplied  the  omission  of  the  officer,  because  on  the 
last  point  it  would  bo  to  supply  the  execution  of  a  deed,  which 
converts  a  contract  of  no  validitj''  into  a  binding  deed.  If  it  be 
supported  at  all,  it  must  be  upon  the  naked  ground  that  the  legis- 
lature has  the  power  to  transfer  the  property  of  one  person  to 
another,  by  its  own  will.  If  the  woman,  being  under  disability, 
had  done  no  act  which  deprived  her  of  any  rii^ht,  prior  to  the  act 
of  1835,  and  that  act  deprives  her  of  rights  which  she  had  in  no 
637]  sense  parted  *with,  either  in  law  or  equity,  it  is  a  simple 
transfer  of  property  by  legislative  will.  It  is  admitted,  conceded, 
and  can  not  be  denied  with  any  truth,  that  this  act  was  passed  for 
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the  direct  purpose  and  for  the  sole  reason  that  deeds  of  married 
women,  whieh  did  not  disclose  that  the  officer  had  read  or  other- 
wise made  known  the  contents  to  the  woman  executing  it,  did 
not  deprive  her  of  any  right  to  her  estate,  or  to  her  dower.  Wo 
muAt  lay  out  of  view,  in  reasoning  upon  this  point,  the  construc- 
tion of  the  acts  of  1805  and  1818,  which  the  majority  of  the  court 
have  given ;  that  does  not  help  the  constitutionality  of  the  cura- 
tive act,  although  it  supports  the  decision.  Wo  must  look  to  the 
simple  nature,  object,  and  intent  of  the  act  itself.  There  is  no 
mode  of  argument  which  can  support  this  act  which  is  not  in 
direct  conflict  with  fundamental  principles  and  the  constitution. 
This  act  is  the  mere  creature  of  interest,  originated  in  the  fear  of 
lo6S  of  property,  and  was  the  result  of  pressure.  It  has  been  said 
by  the  enemies  of  our  form  of  government,  that  our  constitutions 
were  mere  paper,  which  would  yield  under  the  strong  pressure 
of  interest,  or  to  great  opposition,  and  would  be  easily  molded 
to  the  convenience  of  the  times.  I  hud  hoped  that  the  principles 
of  our  constitution,  like  the  calm  influence  of  the  spheres,  would 
have  been  capable  of  resisting  every  assault,  and  of  holding  the 
wildest  elements  under  the  control  of  order  and  law. 

It  should  bo  borne  in  mind,  that  the  principles  of  our  goverment 
are  now,  and  we  should  be  careful  not  to  permit  evil  example  to 
overshadow  the  groat  truths  which  lie  at  the  foundation  of  our 
rights;  principle  should  never  be  sacrificed  to  obtain  apparent 
temporary  good.  But  precedents  may  work  no  general  evil  in 
quiet  and  peaceful  times.  But  like  others,  we  must  undergo 
periods  ot  excitement  and  trial.  It  is  then,  when  prejudice  has 
dethroned  reason  and  passion  seeks  to  trample  dovvn  right,  that 
bad  precedents  are  seized  upon  to  justify  the  worst  of  acts.  If  we 
permit  the  great  safeguards  of  our  rights,  which  have  been  con- 
structed with  wisdom  and  caution,  to  be  weakened  or  invaded, 
when  evil  *times  shall  come,  instead  of  finding  safety  under  [638 
the  broken  fragments  ot  a  shattered  constitution,  we  shall  be  made 
the  victims  of  oppression  under  the  forms  of  law.  Unreasoned 
violence  creates  too  much  opposition  and  alarm,  to  be  a  source  of 
much  danger,  the  first  trend  of  despotism  is  ever  over  violated 
principles.  It  is  the  oppression  of  law  and  not  the  hand  of  force 
which  should  cause  real  alarm.  If  we  may  legislate  a  woman  out 
of  her  rights,  because  it  was  thought  she  should  have  relinquished 
themi  and  a  man  out  of  his  land,  which  had  been  adjudged  him  by 
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the  ooHrts  upon  the  groand  of  hardship,  a  broad  door  is  open  for 
the  exertion  of  power  ander,  dbrne  pretense  or  another,  to  the  haz- 
ard of  person  and  property. 

I  care  not  how  honest  the  legislature  may  have  been  in  passing 
a  law,  and  I  am  as  ready  to  admit  that  the  members  of  the  legis- 
lature were  as  honest  and  anxious  to  do  right  as  the  members  of 
the  court,  yet  if  such  law  invades  private  rights,  and  violates  the 
constitution,  I  shall  ever,  as  a  judge,  withodt  hesitation  declare  it 
to  be  void.  I  hold  the  carative  act  of  1835,  for  the  reasons  I  have 
assigned,  and  the  reasons  which  have  heretofore  been  assigned  by 
this  court,  to  be  uncoDStitutiooal  and  void.  And  the  cases  of 
Good  V,  Zercher,  and  Oummins  v.  Silliman,  are  law.  The  reason- 
ing of  these  cases  has  not  been  at  all  controverted  or  shaken,  and 
I  believe  if  but  few  persons  had  been  affected  by  the  principles 
thus  announced,  that  their  authority  would  not  have  been  ques- 
tioned. The  only  escape  from  their  conclusion  is  to  abandon  the 
curative  act,  and  resort  to  the  construction  of  the  acts  of  1806 
and  1818.  The  curative  act  is  only  defensible  upon  a  few  bald 
precedents,  resulting  from  confused  notions  and  the  perversion  of 
principle,  and  stands  opposed  to  all  enlightened  jurisprudence  and 
correct  notions  of  legislative  power,  and  to  the  fundamental  prin- 
ciples of  our  constitution  and  system  of  government. 


*Mabqabet  Ruffneb  V,  Bernard  McLenak  and  others. 
Ehoda  Phillips  r.  David  T.  Disney* 
Eaohel  Meddook  v.  William  Tift. 
Parhelia  Yattieb  v,  Gerard  B.  Chesseldinb. 

By  the  act  of  February  12,  1805,  the  certificate  of  a  magistrate  taking  the 
acknowledgment  of  a  deed  by  a  married  woman  is  good,  though  it  only 
certify  the  acknowledgment. 

The  act  does  not  require  that  the  certificate  should  show  a  separate  examina- 
tion, that  the  contents  of  the  deed  were  made  known,  etc.,  but  the  court 
will  presume  the  officer  taking  the  acknowledgment  did  his  duty. 

These  four  cases  in  chancery  were  reserved  in  Hamilton  coanty. 
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They  are  all  of  the  same  character,  being  petitions  for  dower. 
The  defense  in  each  case  is  the  same,  to  wit :  that  the  respective 
petitioners  are  barred  of  their  right  of  dower,  in  consequence  of 
having  united  with  their  husbands  in  deeds  conveying  the  prem- 
ises in  which  dower  is  demanded.  There  is  no  controversy  but 
that  such  deeds  were  executed,  but  it  is  claimed  by  the  petitioners 
that  the  ncknowledgmeBts  are  informal,  and  therefore  that  the 
deeds  can  not  operate  to  bar  their  claims.  The  cases  being  similar 
in  their  character,  it  was  not  deemed  necessary  by  the  court  to  re* 
port  them  separately. 

Hendbbson,  Goodman  &  Golton,  for  complainant  Buffner. 

Fbazeb  &  Bbown,  for  complainant  Phillips. 

Spenceb  &  CoBWiNE  and  William  M.  Cobbt,  for  complainant 
Vattier. 

*V.  WoBTHiNQTON,  for  defendants.  [640 

HiTOHcooK,  J.  These  cases  are  of  some  considerable  impor* 
tance  to  the  parties  immediately  interested,  but  of  still  more  im* 
portanco  to  the  public,  as  belonging  to  a  class  of  cases  with  which, 
within  a  few  years  past,  the  docket  of  the  court  of  common  pleas^ 
as  well  as  of  the  Supreme  Court,  has  been  crowded.  They  are  im- 
portant, too,  as  presenting  questions  upon  which,  as  is  well  known, 
the  members  of  this  court  have  differed  in  opinion,  and  which 
have  been  at  different  times  differently  decided.  And  further, 
upon  the  final  decision  of  these  questions  depends  the  title  to  many 
millions  in  value,  of  real  property,  within  this  state. 

It  is  to  be  observed  that  these  complainants  claim  dower  in 
premises  for  the  conveyance  of  which  they  united  with  their  hus- 
bands while  living,  in  the  execution  of  deeds,  thereby  granting  or 
releasing  all  rights  or  claim  of  dower  in  the  premises  so  conveyed. 
There  is  no  complaint  that  any  false  or  fraudulent  representations 
were  made  to  induce  them  to  sign  these  deeds;  no  pretense  that 
it  was  done  under  the  influence  of  fear,  threats,  or  coercion ;  no 
charge  but  that  it  was  done  fairly  and  voluntarily.  But  it  is 
claimed  that  the  officers  who  took  the  acknowledgment  of  these 
deeds,  have  not  made  the  proper  certificates,  and  therefore  that 
those  women  are  not  bound  or  precluded  by  their  own  act.  They 
did  all  they  could  do  to  divest  themselves  of  their  contingent 
interest.  They  executed  deeds  according  to  the  forms  of  law; 
they  appeared  before  the  proper  magistrate  to  aoknowledge  the 
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ezecutioD,  and  did  ackDowledgo  the  execution  of  these  deeds. 
Their  intention  manifestly  and  andoubtedly  was  to  divest  them- 
selves of  all  interest  in  the  premises  oonveycd,  bat  through  the 
ignorance  and  inadvertence  of  the  officer,  as  it  is  claimed,  this  in- 
tention is  defeated.  Such  is  the  claim,  and  upon  such  a  privilege 
as  this,  these  petitioners  come  into  this  court  to  claim  dower. 

Under  such  circumstances  it  is  a  question  of  grave  importance, 
641]  how  far  a  court  should  be  influenced  by  technical  ^objections 
to  a  certificate  of  acknowledgment.  We  are  bound  by  the  law, 
and  must  enforce  it,  regardless  of  consequences.  The  law  upon 
the  subject  of  the  execution  and  acknowledgment  of  deeds  in  this 
state  has  been,  from  the  date  of  the  ordinance  of  1787,  regnlated 
by  positive  enactment.  In  giving  a  construction  to  those  several 
enactments,  it  is  the  duty  of  the  court  to  give  such  construction, 
so  far  as  it  can  be  done,  as  will  consist  with  the  ends  of  justice. 

"Wa  suppose  that  the  principles  involved  in  these  cases  are  set- 
tled in  the  case  of  Ghesnnt  v.  Shane's  Lessee,  decided  at  the 
present  term.  In  that  case  we  felt  ourselves  compelled  to  over- 
rule a  number  of  cases  heretofore  decided  by  this  court,  and  which 
are  specifically  referred  to.  After  the  decision  of  the  case  above 
referred  to,  it  mi^^ht  be  deemed  unnecessary  to  report  the  cases 
now  under  consideration.  But  considering  that  the  questions  in- 
volved are  important,  considering  that  they  have  caused  much 
agitation  not  only  with  the  bar,  but  with  the  people  of  the  state, 
we  h^vo  thought  it  advisable  to  make  public  the  reasons  which 
have  induced  us  to  come  to  the  conclusions  at  which  we  have  ar- 
rived. 

Before  entering  upon  an  examination  of  these  cases,  however, 
it  seems  to  mo  proper  to  rofor  to  the  legislation  of  the  territory 
and  of  the  slate,  upon  the  subject  of  dower,  and  of  the  execution 
and  acknowledgment  of  deeds. 

The  first  law  upon  the  subject  of  dower  to  which  I  shall  refer, 
is  the  ordinance  of  July  13,  1787,  "  for  the  government  of  the 
territory  northwest  of  the  river  Ohio."  This  ordinance  has  ever 
been  considered  as  the  organic  law  of  the  territory  northwest  of 
the  Ohio,  as  much  so  as  is  the  constitution  of  a  state  the  organic 
law  of  that  state.  In  the  second  paragraph  it  is  provided,  "that 
the  estates  of  both  resident  and  non-resident  proprietors  in  said 
territory,  dying  intestate,  shall  descend  to  and  be  distributed 
among  their  children,  and  the  descendants  of  a  deceased  child,  in 
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equal  parts;  the  descendants  of  a  deceased  child  or  grandchild,  to 
take  the  share  of  their  deceased  parent,  in  equal  parts,  among 
*thom ;  and  where  there  shall  be  no  descendants  or  chil-  [643 
dren,  then  in  cqanl  parts  to  the  next  of  kin,  in  equal  degree;  and 
among  collaterals,  the  children  of  a  deceased  brother  or  sister  of 
the  intestate,  shall  have,  in  equal  parts,  among  them,  their  deceased 
parent's  share;  and  there  shall  in  no  case  be  a  distinction  between 
kinsmen  of  the  whole  and  half-blood;  saving  in  all  cases  to  the 
widow  of  the  intestate^  her  third  part  of  the  real  estate  for  life,  and 
one-third  part  of  the  personal  estate;  and  this  law  relative  to  descent 
and  dower  shall  remain  in  fiill  force  until  altered  by  the  legislature 
of  the  district."  Such  was  the  law  upon  the  subject  of  dower,  as 
prescribed  in  the  organic  law  of  the  territory,  nor  was  this  law 
changed  during  the  existence  of  the  territorial  government.  By 
the  terms  of  this  law,  of  what  was  a  widow  to  be  endowed?  Un- 
questionably, as  it  seems  to  me,  of  the  real  estate  of  which  her 
husband  died  seized,  and  nothing  more.  The  reasons  for  this 
opinion,  are  fully  stated  in  the  case  of  Allen  v,  McCoy,  8  Ohioi 
470-472. 

In  the  case  of  Betts  v.  Wise  and  others,  11  Ohio,  217,  it  is  ad- 
mitted by  the  court,  that  such  is  the  proper  construction  of  the 
ordinance,  but  it  is  insisted  that  there  was  a  common-law  right  of 
dower,  by  which  this  provision  of  the  ordinance  must  be  con- 
trolled, or  in  accordance  with  which  it  should  be  construed.  Now 
I  am  not  about  to  controvert  the  fact,  that  in  countries  where  the 
common  law  prevails,  there  is  a  recognition  of  the  right  of  a 
widow  to  have  dower,  in  some  shape,  in  the  estate  of  her  husband. 
But  this  common-law  right,  like  any  other  principle  of  the  common 
law,  may  bo  changed  by  positive  legislative  enactment.  In  the 
State  of  Ohio,  dower  has  never  been  claimed  as  a  common-law 
right,  unless  under  the  ordinance.  .  It  has  ever  been  recognized 
and  regulated  by  statute. 

In  order  to  justify  a  court  in  appealing  to  the  principles  of  com- 
mon law,  in  giving  a  construction  to  a  statute,  those  principles 
should  have  previously  prevailed  in  the  country  for  which  the 
statute  is  enacted.  Now  what  was  the  situation  of  the  territory 
northwest  of  the  Ohio,  at  the  time  of  the  *enactment  of  the  [643 
ordinance  of  1787,  and  what  were  the  laws  by  which  the  people 
of  the  territory  were  governed  ?  Almost  the  entire  territory  was 
a  wilderness,  inhabited  by  Indian  tribes,  with  the  exception  of 
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fiome  few  tracts  of  land  in  the  neighborhood  of  Detroit,  Yincennes, 
and  some  other  places,  which  had  been  ceded  by  the  Indians  to 
the  French.  The  territorj,  it  is  trae,  was  within  the  limits  of  the 
United  States  as  defined  by  the  treaty  with  Great  Britain  of 
1783,  but  it  had  been  claimed  by  different  states  of  the  Union,  and 
these  claims  had  not  been  relinquished  antii  within  a  short  period 
of  the  time  when  the  ordinance  of  1787  was  adopted.  It  may  be 
assumed  as  a  fact,  that  within  the  territory  now  constituting  the 
State  of  Ohio,  there  was  not  a  white  man  at  the  date  of  the  ordi- 
nance, subject  to  the  jurisdiction  of  the  United  States.  There 
might  have  been  some  few  Indian  traders,  and  were  undoubtedly 
some  whites  who  had  been  made  captives  by  the  Indians,  and  who 
had  been  adopted  into,  and  had  become  membersof  their  difforeefc 
tribes.  It  was  not  until  the  treaty  of  Grreenvillo,  in  1796,  that  the 
Indian  title  to  any  of  the  land  within  the  territory  was  ceded  to 
the  United  States. 

Under  such  circumstances,  it  is  not  too  much  to  say,  that  at  or 
previous  to  the  time  of  the  adoption  of  the  ordinance  of  1787,  the 
common  law  was  not  the  law  of  the  Northwestern  Territory,  It 
did  not  operate  upon  the  Indians.  They  were  governed  by  their 
own  peculiar  laws.  It  did  not  operate  upon  the  French  inhabit- 
ants. Few  as  they  were,  they  never  recognized  its  binding  force. 
And  there  were  none  of  the  "Teutonic  stock,"  upon  whom  it 
could  operate. 

Such  was  the  situation,  when  Congress,  having  it  in  contem- 
plation that  this  country  would  soon  be  settled  by  adifi^erent  race, 
adopted  the  ordinance  for  the  government  of  those  who  should 
thereafter  become  inhabitants  of  the  territory.  In  this  ordinance 
they  prescribed  the  rule  as  to  dower,  and  this  rule,  as  before  re- 
marked, was  not  changed  during  the  existence  of  the  territorial 
government. 

For  these  reasons,  it  seems  to  me  that  the  court  were  mistaken 
644]  *in  holding,  as  was  held  in  the  case  of  Betts  v.  Wise,  that 
under  the  ordinance  of  1787,  a  widow  was  dowable  of  all  the 
lands  of  which  her  husband  was  seized  during  the  coverture. 
This  I  state,  however,  as  my  own  opinion,  not  as  the  opinion  of 
the  court. 

On  January  19, 1804,  and  after  the  organization  of  the  state 
government,  the  general  assembly  passed  ''an  act  regulating  the 
right  of  dower."    Chase's  Stat.  395.    By  section  1  of  this  act  it  is 
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provided,  "That  the  widow  shall  be  entitled,  during  her  life,  to 
the  use  of  one-third  part  of  all  the  real  property  that  her  husband 
was  seized  of  during  coverture,  unless  she  shall  have  Joined  with  her 
husband  in  the  conveyance,^' 

On  February  12,  1805,  the  general  assembly  passed  another 
law  upon  the  same  subject,  in  section  1  of  which  it  is  enacted, 
**That  the  widow  of  any  person  dying  intestate,  or  otherwise, 
shall  be  endowed  of  the  full  and  one  equal  third  part  of  all  the 
lands,  tenements,  or  other  real  estate,  of  which  her  husband  was 
seised,  as  an  estate  of  inheritance,  at  any  time  during  the  cover- 
ture, to  which  she  shall  not  have  relinquished  her  right  of  dower^  by 
deed  duly  executed  and  acknowledged ;  and  she  shall,  in  like  man- 
ner, be  endowed  of  one-third  part  of  all  the  right,  title,  or  inter- 
est, that  her  husband,  at  the  time  of  his  decease,  had  in  any  lands 
or  tenements,  held  by  bond,  article,  lease,  or  other  evidence  of 
claim,"  etc.    Chase's  Stat.  472. 

It  wrll  be  seen  that  this  latter  statute  makes  a  distinction  be- 
tween legal  and  equitable  estates,  which  distinction  was  not  made 
in  the  former.  By  this  last  act,  the  widow  is  entitled  to  dower, 
in  any  estate  of  inheritance  of  which  her  husband  was  seized 
during  the  coverture,  while  she  is  to  be  endowed  in  no  equitable 
interest  except  in  such  of  which  he  may  die  seized.  By  the 
former  act  she  was  barred  of  her  dower,  if  she  had  '^joined  with 
her  husband  in  the  conveyance''  of  the  premises ;  by  the  latter  she 
is  not  barred,  unless  she  had  relinquished  her  dower,  "  by  deed 
duly  executed  and  acknowledged." 

*The  next  act  to  which  I  shall  refer  is  the  act  of  January  [646 
26,  1824,  entitled  "an  act  to  regulate  dower.''  Chase's  Stat. 
1314.  This  act  is  not  materially  different  from  that  of  1805,  oz- 
oept  that  there  is  no  provision  that  a  widow  shall  be  barred  of  her 
dower  by  having  united  with  her  husband  in  the  execution  of  a 
deed  conveying  the  premises.  The  reason  for  this  exception  I 
suppose  to  be  that  a  similar  provision  is  incorporated  in  the  re- 
spective laws  prescribing  the  mode  of  executing  and  acknowledg- 
ing deeds.     This  law  of  1824  still  remains  in  force. 

As  under  the  laws  of  1804  and  1805,  a  widow  was  barred  of 
dower,  provided  she  had  joined  with  her  husband  in  the  execu* 
tion  and  acknowledgment  of  a  deed  conveying  the  premises;  and 
as  the  same  principle  is  contained  in  the  present  law  for  the  exe- 
cution and  acknowledgment  of  deeds,  it  becomes  necessary  to  ex- 
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amine  these  laws.  And  here  it  may  be  proper  to  state  that  the 
only  controversy  which  has  ever  arisen  upon  this  subject  is  aa  to 
the  form  of  the  certificate  of  acknowledgment.  It  is  therefore  to 
the  requisition  of  the  law  upon  this  particular  subject  that  I  shall 
principally  direct  my  attention. 

The  first  law  in  force  in  the  territory,  relative  to  the  convey- 
ance of  land,  is  the  ordinance  of  1787.  This  provided  that  deeds 
should  be  signed,  sealed,  and  delivered  by  the  grantor,  and  at- 
tested  by  two  witnesses ;  provided  the  same  should  be  acknowl- 
edged, or  the  execution  proved  and  recorded,  "within  one  j-ear 
after  proper  magistrates,  courts,  and  registers  shall  be  appointed 
for  that  purpose." 

The  ordinance  did  not  prescribe  the  manner  in  which  husband- 
and  wife  should  convey  an  estate  in  which  she  had  an  interest. 
This  was  first  done  by  an  act  adopted  by  the  governor  and  judges 
from  the  Pennsylvania  statutes,  and  published  on  January  26, 
1795.     Chase's  Stat.  186. 

This  act  authorizes  the  husband  and  wife,  when  desirous  to  dis- 
pose of  or  convey  the  estate  of  the  wife,  or  her  right  in  any  lands, 
tenements,  or  hereditaments,  she  being  twenty -one  years  of  age 
646]  and  more,  to  execute  a  deed  conveying  the  same,  *and  re- 
quires them,  "after  such  execution,  to  appear  before  one  of  the 
judges  of  the  general  court,  or  before  any  justice  of  the  court  of 
common  pleas  of  and  for  the  county  where  such  lands,  tenements, 
or  hereditaments  shall  lie,  and  acknowledge  said  deed  or  convey- 
ance; which  judge  of  the  general  court,  or  justice  of  the  court  of 
common  pleas,  shall  and  he  is  hereby  authorized  and  required  to 
take  such  acknowledgment.  In  doing  whereof  he  shall  examine 
the  wife  separate  and  apart  from  her  husband,  and  shall  read  or 
otherwise  make  known  the  full  contents  of  such  deed  or  convey- 
ance to  the  said  wife;  and  if,  upon  such  separate  examination,  she 
shall  declare  that  she  did  voluntarily,  and  of  her  own  free  will 
and  accord,  and  as  her  act  and  deed,  deliver  the  said  deed  or  con- 
veyance, without  any  coercion  or  compulsion  of  her  said  husband, 
every  such  deed  or  conveyance  shall  be  and  is  hereby  declared  to 
be  good  and  valid  in  law  to  all  intents  and  purposes,  as  if  the 
said  wife  had  been  aole^  and  not  covert,  at  the  time  of  such  sealing 
and  delivory^any  law,  usage,  or  custom  to  the  contrary  in  any 
wise  notwithstanding.!' 

Section  2  then  provides  "that  the  judge  or  justice  taking  such 
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• 

acknowledgment  shall,  under  his  hand  and  seal,  certify  the  same 
upon  the  back  of  the  deed  or  conveyance." 

Now,  it  will  bo  seen  that  this  act  requires  the  judge  or  justice 
to  take  the  acknowledgment  of  a  deed  or  conveyance  of  husband 
and  wife,  and  to  certify  ^^such  acknowledgment'^  upon  the  back  of 
the  instrument.  The  form  of  the  certificate  is  not  given.  The 
duty  of  the  magistrate  in  taking  this  acknowledgment  is  pre- 
scribed. He  is  required  to  examine  the  wife  separate  and  apart 
from  her  husband;  he  is  required  to  read  or  otherwise  make 
known  to  her  the  contents  of  the  deed  or  conveyance,  and  if,  upon 
Buph  separate  examination,  *'she  shall  declare,"  etc.,  such  deed  is 
declared  to  be  good  and  valid  in  law.  But  it  is  not  expressly 
provided  that  the  ofScor  in  his  certificate  shall  state  that  he  made 
such  separate  examination,  or  that  be  read  or  made  known  the 
contents  of  the  deed  or  conveyance.  It  is  expressly  made  his 
♦duty  to  perform  these  acts,  but  it  is  not  expressly  made  [647 
bis  duty  to  certify  that  he  performed  them.  All  he  is  required  to 
certify  is  the  acknowledgment. 

This  act  of  1795  was  repeated  by  an  act  of  the  general  assem- 
bly of  Ohio,  of  February  12,  1805,  and  an  act  was  then  passed 
entitled  "an  act  providing  for  the  execution  and  acknowledgment 
of  deeds."  Chase's  Stat.  484.  Section  2  of  this  act  i?  almost  an 
exact  transcript  of  sections  1  and  2  of  the  act  of  1795.  It  differs 
only  in  this  respect,  that  the  acknowledgment  required  may  be 
taken  before  a  judge  of  the  Supreme  Court,  a  judge  of  the  court 
of  common  pleas,  or  a  justice  of  the  peace. 

The  act  of  1805  was  repealed  by  an  act  upon  the  same  subject, 
passed  January  30,  1818.  Section  1  of  this  act  prescribes  the 
manner  in  which  deeds  for  the  conveyance  of  the  Lands  of  a  man 
or  unmarried  woman  shall  be  executed  and  acknowledged. 

Section  2  is  as  follows:  ''When  a  husband  and  wife,  she  being 
eighteen  years  or  upward,  shall,  within  this  state,  execute  any 
deed,  mortgage,  or  other  instrument  for  the  conveyance  or  in- 
cumbrance of  the  estate  of  the  wife,  or  her  right  of  dower  in  any 
lands,  tenements,  or  hereditaments  whatsoever,  such  deed,  mort« 
gage,  or  other  instrument  of  writing,  shall  be  signed  and  sealed 
by  the  husband  and  wife,  and  the  signing  and  sealing  thereof  bo 
aoknowledged  by  them  in  the  presence  of  two  subscribing  witnesses, 
who  shall  attest  the  acknowledgment  of  such  signing  and  sealing, 
and  also  be  acknowledged  before  a  judge  of  the  court  of  common 
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pleas,  or  a  justice  of  the  peace^  and  the  judge  or  justice  takin;^ 
such  acknowledgmeot  shall  examine  the  wife  separate  and  apart 
from  her  said  husband,  and  shall  read  or  otherwise  make  known 
to  her  the  contents  of  said  deed,  mortgage,  or  other  instrument 
of  writing,  and  if,  upon  such  examination,  she  shall  declare  that 
she  voluntarily  and  of  her  own  free  will  and  accord,  without  any 
fear  or  coercion  of  her  husband,  did,  and  now  doth,  acknowledge 
the  signing  and  sealing  thereof,  the  said  judge  or  justice  shall 
648]  certify  the  ^ame,  togethier  with  the  acknowledgment  of  the 
husband,  on  the  same  sheet,  upon  which  such  deed,  mortgage,  or 
other  instrument  shall  be  printed  or  written,  subscribing  his  nam« 
and  affixing  his  seal  to  said  certificate,"  and  deeds  so  executed  are 
declared  to  be  good  and  valid  in  law. 

The  phraseology  of  this  section  is  somewhat  different  from  that 
of  the  former  laws  cited.  But  still  there  is  no  express  requisi- 
tion that  the  magistrate  shall  certify  that  be  examined  the  wife 
separate  and  apart  from  her  husband,  nor  thftt  he  read  or  made 
known  the  contents  of  the  deed  or  conveyance  to  her.  It  would 
seem  to  be  necessary,  however,  that  he  should  certify  that  she 
''declared  that  she  voluntarily  and  of  her  own  free  will  and  ac- 
cord, without  any  fear  or  coercion  of  her  husband,*'  acknowledged 
the  signing  and  sealing  of  the  instrument.  He  is  not  expressly 
required  to  certify  as  to  any  acts  or  declarations  of  himself,  but 
merely  as  to  the  declarations  of  the  woman. 

Section  2  of  the  act  of  February  24,  1820,  providing  for  the 
proof  and  acknowledgment  of  deeds,  is  an  exact  transcript  of  sec- 
tion 2  of  the  act  of  1818,  before  cited.     Chase's  Stat.  1139. 

By  these  several  acts,  a  married  woman  is  made  capable  of  con- 
veying real  estate  by  joining  with  her  husband  in  the  execution 
of  a  deed,  and  if  such  deed  is  executed  according  to  the  forms  of 
law,  it  must  be  subjected  to  the  same  rules  of  construction  as 
would  be  a  deed  executed  by  a  man  or  a  feme  sole.  To  make  such 
deed  available  an  acknowledgment  before  some  proper  officer  was 
indispensable,  and  a  certificate  of  such  acknowledgment  must  bo 
attached  to  the  deed.  But  the  form  of  this  Qertifioate  was  not 
prescribed,  nor  was  it  expressly  prescribed  that  it  should  contain 
anything  but  the  simple  acknowledgment.  This  defect,  if  defect 
it  may  be  called,  is  remedied  by  the  act  of  February  22,  1831,  in 
which  it  is  prescribed  that  ^^such  officer,"  that  is,  the  officer 
taking  the  acknowledgment,  *'  shall  certify  such  es^aminatlon  and 
544 


Digitized  by  VjOOQIC 


DECBMBEE  TERM,  1847.  649,  650 

Raffner  v.  McLenan  et  al. 

declaration  of  the  wife,  together  with  the  acknowledgment  as 
aforesaid,  on  such  deed,  mortgage,  or  *other  instrument  of  [649 
writing-,  and  subscribe  his  name  thereto."     Chase'^  Stat.  1843, 

Under  these  laws,  it  would  no  doubt  have  been  proper  for  the 
officer  taking  the  acknowledgment  of  a  deed  executed  by  husband 
and  wife,  to  have  certified  that  he  examined  the  wife  separate  and 
apart  from  her  husband,  that  he  read  or  otherwise  made  known 
to  her  the  contents  of  the  deed  or  conveyance,  and  that  she  ac-  . 
knowledged  that  she  signed,  sealed,  and  delivered  as  her  deed,  the 
same  voluntarily,  of  her  own  free  will  and  accord,  without  the 
•  fear  of  coercion  of  her  husband,  and  that  she  was  still  satisfied 
herewith.  But  was  this  indispensably  necessary?  If  it  was, 
then  I  apprehend  that  few  deeds  of  this  character  can  be  found 
which  were  executed  previous  to  the  act  of  1831,  by  which  any 
estate  or  interest  of  the  wife  was  conveyed.  As  a  matter  of  fact, 
we  know  that  this  form  of  certifying  was  rarely,  if  ever  adopted. 
Nor  was  there  any  uniform  mode  of  certifying  adopted.  In  the 
cases  now  under  consideration,  we  have  no  less  than  eight  or  ten 
deeds  before  us,  and  in  no  two  of  them  is  the  certificate  of  ac- 
knowledgment the  same.  Nor  is  it  strange  that  there  should  have 
been  this  diversity,  when  we  consider  the  circumstances  of  the 
case.  It  must  be  remembered  that  at  the  time  of  the  adoption  of 
the  ordinance  of  1787,  the  territory  now  constituting  the  State 
of  Ohio  was  a  wilderness,  destitute  of  any  population,  except  of 
Indian  tribes.  Shortly -after  this  time,  settlements  commenced  in 
the  Ohio  Company's  purchase,  and  in  Symmes'  purchase.  It  was 
not,  however,  until  after  the  treaty  of  Greenville,  in  1795,  that 
there  was  much  increase  of  population.  From  that  period,  emi- 
gration increased,  and  settlements  were  commenced  in  other  parts 
of  the  territory.  The  emigrants  came  from  every  state  in  the 
Union,  as  well  as  from  different  parts  of  Europe.  In  the  trans- 
action of  business,  a  population  thus  brought  together  could  not 
but  be  infiuenced  more  or  less  by  the  habits  and  laws  of  the 
countries  from  which  they  emigrated.  Those  who  were  appointed 
or  elected  magistrates,  and  whose  duty  it  was  to  take  the  acknowl- 
edgment *of  deeds,  would,  in  certifying  the  same,  bo  more  [653 
likely  to  be  controlled  by  the  forms  adopted  in  the  states  from 
whence  they  came,  than  by  the  particular  law  under  which  they 
were  called  to  act.  And  such  was  the  fact ;  almost  every  variety 
of  certificate  was  adopted.  In  most  cases,  it  was  certified  that 
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the  wife  was  examined  separate  and  apart  from  her  husband ;  in 
very  few  thUl  the  deed  was  read  or  its  contents  made  known  to 
her.  In  some  cases  it  was  certified  that  she  voluntarily  acknowl- 
edged the  deed  or  conveyance  to  have  been  executed  of  her  own 
free  will  and  accord,  without  the  fear  or  coercion  of  her  husband ; 
in  others,  that  she  acknowledged  the  instrument  to  be  her  volun- 
tary act  and  deed,  and  in  others  that  the  instrument  was  ac- 
knowledged according  to  law.  And  all  these  different  forms  of 
certifying  were  at  the  time  supposed  to  be  sufficient,  and  in  ac- 
cordance with  the  law,  as  construed  by  those  whose  duty  it  was 
to  carry  it  into  execution. 

In  this  state  of  things,  land  passed  from  hand  to  hand  with  as 
much  facility  as  goods  and  chattels.  In  truth,  in  some  parts  of 
the  state  the  former  was  considered  of  less  value  than  the  latter, 
and  a  judgment  debtor  felt  himself  relieved,  if  the  officer  holding 
an  execution,  would  pass  by  his  personal* property,  and  levy  the 
same  on  his  lands.  In  the-Ohio  Company's  purchase  in  the  mil- 
itary districts,  and  in  the  Connecticut  Western  Eeserve,  lands  in 
the  hands  of  the  original  proprietors  were  considered  as  mere 
articles  of  merchandise  or  traffic. 

No  question  was  ever  made  in  this  court  within  my  recollec- 
tion, as  to  the  validity  of  these  certificates  of  acknowledgment, 
until  the  presentation  of  the  case  of  Brown  v,  Farran,  at  the  De- 
cember term,  1827,  and  which  is  reported  in  3  Ohio,  140.  This 
case  was  fully  and  ably  argued  by  counsel  and  carefully  considered 
by  the  court.  The  propriety  of  sustaining  conveyances  where 
the  certificate  of  acknowledgment  was  informal  was  fully  dis- 
cussed, and  the  court  came  to  the  conclusion  that  a  certificate  was 
sufficient  if  it  contained  a  substantial  enumeration  of  the  acta 
631}  required  *by  the  statutes,  though  the  words  be  not  followed. 
And  further,  that  an  inveterate  practice  for  a  series  of  years 
should  not  be  departed  from.  In  other  words,  that  in  the  exam- 
ination of  such  certificates,  a  liberal,  not  a  strict  oonstmction 
should  be  given  to  the  law  requiring  them.  In  coming  to  this 
conclusion,  there  can  be  no  doubt  the  court  were  much  infiuencod 
by  the  pra-ctioe  which  had  so  long  prevailed,  and  it  was  right  and 
proper  it  should  be  so. 

In  that  case  the  judge,  in  giving  the  opinion  of  the  court,  says : 
"  It  must  appear  expressly  or  by  irresistible  inference,  from  the 
language  of  the  certificate,  that  the  wife  was  acquainted  with  the 
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naturo  of  the  deed,  and  that  ehe  was  examined  separate  and  apart 
from  ber  busband."  No  doubt  it  is  well  that  this  should  appear, 
but  the  case  of  Brown  v.  Farran  did  not  present  a  point  of  this 
kind  necessary  to  be  decided,  nor  was  any  question  made  as  to 
this  part  of  the  acknowledgment.  The  certificate  was  in  these 
words:  ^' State  of  Ohio,  Hamilton  county,  ss.  Before  me,  the  un- 
dersigned, a  justice  of  the  peace  within  and  for  said  county,  per- 
sonally appeared  David  Brown  and  Catherine  Brown,  bis  wife, 
who  having  been  made  acquainted  with  the  contents,  and  being 
examined  separate  and  apart,  the  wife  from  the  husband,  ac- 
knowledged the  above  indenture  to  be  their  voluntary  act  and 
deed,  for  the  uses  and  purposes  therein  named.    Before  me,"  etc. 

The  objections  taken  to  this  acknowledgment  were,  that  it  did 
not  appear  tbat  the  petitioner  did  either  sign  or  seal  the  deed; 
that  it  did  not  appear  that  she  acknowledged  the  signing  and 
sealing  before  the  witnesses  or  before  the  justice,  and  that  it 
did  not  appear  that  she  acted  without  the  fear  or  coercion  of  her 
husband. 

But  the  court  held  that  the  certificate  was  sufficient.  The  wife 
acknowledged  the  instrument  to  be  her  voluntary  act  and  deed. 
If  her  deed,  then  she  must  have  signed  and  sealed  it,  for  without 
her  signature  and  seal  it  could  not  have  been  her  deed.  If  it  was 
her  voluntary  deed,  she  must  have  executed  it  without  the  fear  or 
coercion  of  ber  husband. 

^I  assented  to  the  principles  settled  in  this  case,  and  [652 
think*  they  should  never  have  been  departed  from.  Any  other 
decision  would  have  shaken  the  titles  to  many  millions  of  prop- 
erty, which  had  been  acquired  by  the  then  present  holders  by 
fair  and  bona  fide  purchase.  A  contrary  decision,  it  is  true, 
might  have  enabled  many  widows  to  reclaim  property  which  had 
been,  by  their  consent,  sold  and  conveyed  for  an  ample  considera- 
tion, or  it  might  have  enabled  them  to  enforce  claims  for  dower  in 
premises,  for  the  conveyance  of  which  they  had  joined  with  their 
husbands,  and  done  all  that  on  their  part  could  be  done  to  make 
such  conveyance  effective.  And  if  such  conveyances  are  not  held 
to  be  effective,  it  is  for  the  sele  reason  that  an  officer  whose  duty 
it  was  to  take  an  acknowledgment  of  the  conveyance  has  omitted 
some  technical  formality  in  reducing  the  certificate  of  acknowl- 
edgment to  writing. 

Another  reason  why  I  assented  to  the  principle  of  this  decision, 

647 


Digitized  by  VjOOQIC 


653  SUPREME  COURT  OP  OHIO. 

Buffner  v.  McLenan  et  al. 

and  why  I  am  still  williDg  to  adhere  to  those  priDciples,  is,  that 
I  am  unwilling  to  adopt  any  rule  of  construciion  to  a  statute,  or 
to  recognize  any  principle  as  law  which  will  encourage  any 
portion  of  the  community,  whether  male  or  female,  in  fraud  or 
dishonesty. 

It  is  a  common  saying  that  dower,  as  well  as  life  and  liberty,  is 
a  favorite  of  the  common  law*  This  is  true ;  and  where  a  woman 
is  justly  and  equitably  entitled  to  dower,  whore  she  has  not  joined 
with  her  husband  in  the  conveyance  of  his  lands,  or  whore  she 
has  been  induced  to  join  in  such  conveyance  by  force,  fraud,  or  co- 
ercion, no  member  of  this  or  any  other  court  can  be  more  ready 
than  I  shall  be  to  give  her  relief.  But  whore  she  has  voluntarily 
joined  in  such  conveyance,  the  case  is  different.  While  the  com- 
mon law  favors  dower,  it  abhors  fraud  and  dishonesty;  and 
whether  it  be  honest  for  a  woman  who  has  voluntarily  joined  her 
husband  in  the  execution  of  a  deed  conveying  his  land,  thereby 
relinquishing,  or  attempting  to  relinquish,  her  right  of  dower, 
653]  to  set  up  a  claim  to  dower  after  his  death  *in  the  same 
land,  must  be  loft  to  every  one  to  decide  for  him  or  herself. 

AflLer  the  decision  in  Brown  v.  Farran,  no  othor  case  came  be- 
fore the  court  in  which  the  validity  of  a  certificate  of  acknowl- 
edgment was  called  in  question,  until  the  December  term,  1834, 
when  the  case  of  Connell  v.  Connell  was  decided.  6  Ohio,  353. 
The  decision  of  this  case  induced  the  passage  of  what  has  been 
called  the  curative  law  of  March  9,  1835.  Swan*s  Stat  269.  Of 
this  case,  and  those  following  it,  I  shall  say  nothing  at  present, 
the  same  having  been  fully  commented  upon  in  the  case  of  Chesnut 
V.  Shane's  Lessee,  before  referred  to,  and  decided  at  the  present 
term. 

Having  made  these  remarks  upon  the  general  subject,  I  will 
now  proceed  to  the  examination  of  the  particular,  cases  now  before 
the  court  for  consideration. 

The  first  is  the  case  of  Margaret  Bnffner  v,  Bernard  McLenan 
et  al. 

The  deed,  by  which  Joseph  Ruffner  and  Margaret  his  wife,  the 
now  complainant,  conveyed  the  preniises  in  which  dower  is  de- 
manded, bears  date  July  19,  1815,  more  than  thirty  years  since. 
This  deed  was  executed  under  the  law  of  1805.  It  was  acknowl- 
edged on  the  24th  day  of  August,  of  the  same  year  in  which  it 
548 


Digitized  by  VjOOQIC 


DBCBilBER    TERM,  1847.  654 

Suffner  v.  McLenan  et  al. 

bears  date.    And  the  form  of  the  certificate  of  ackDOwledgmeDt 
is  as  follows : 

"The  State  of  Ohio,  Hamilton  coanty.  Before  me,  the  under 
signed,  a  justice  of  the  peace,  within  and  for  said  county,  came 
personally  Joseph  Buffner  and  Margaret  Bufifner,  wife  of  said 
Joseph  Bafiner,  the  above-named  grantors,  who,  being  examined 
separately,  acknowledged  the  above  deed  of  conveyance  to  be 
their  voluntary  act  and  deed,  for  the  uses  and  purposes  therein 
mentioned,  as  the  law  directs.    In  testimony  whereof,"  etc. 

This  certificate  is  in  most  respects  like  the  one  before  the  court 
in  the  case  of  Brown  v.  Farran,  3  Ohio,  152.  It  shows  a  separate 
examination,  and  a  voluntary  acknowledgment  of  the  deed.  It 
does  not  show,  however,  that  the  *wiie  was  made  ac-  [664 
qnainted  with  the  contents  of  the  deed,  but  does  show  that  the  ac- 
knowledgment was  taken  "as  the  law  directs."  So  far  as  respects 
the  fact  that  the  certificate  does  not  contain  a  statement  that  the 
deed  was  read  and  its  contents  made  known,  it  has  been  shown 
by  an  examination  of  the  statutes,  that  it  was  not  expressly  made 
the  duty  of  the  officer  to  certify  any  such  fact,  and  in  the  case  of 
Ghesnut  v.  Shane's  Lessee,  it  was  held  that  it  was  not  necessary. 
But  had  it  been  necessary,  the  defect  is  cured  by  the  law  of  1835. 
It  seems  to  the  court  this  comes  within  the  principles  decided  in 
the  case  of  Brown  v.  Farran,  and  the  bill  is  therefore  dismissed. 

The  second  case  in  order  is- the  case  of  Bhoda  Phillips  v.  David 
T.  Disney. 

TheJ^ill  is  in  the  usual  form  of  a  petition  for  dower,  which  is 
claimed  in  the  premises  therein  named.  The  answer  sets  up,  in 
bar,  a  deed  from  complainant  and  her  husband,  Jabish  Phillipsi 
who  died  in  1837,  dated  March  3,  1798,  by  which  she  released  her 
dower.  This  deed  was  not  acknowledged  until  August  12,  1811, 
and  the  certificate  is  as  follows:  ''Game  Jabish  Phillips,  and 
Bhoda  Phillips  his  wife,  the  within  grantors,  and  acknowledged 
the  within  conveyance  to  be  their  voluntary  act  and  deed,  executed 
for  the  uses  and  purposes  therein  contained,  a^ee^^^y  to  the  statute 
in  such  cases  made  and  provided.'' 

The  first  ground  of  defense  assumed  by  counsel  for  defendant  is^ 
that,  by  the  ordinance  of  1787,  a  widow  was  entitled  to  dower  only 
in  the  lands  of  which  the  husband  died  seized,  and  that  the  land 
in  which  dower  is  now  demanded  was  conveyed  in  1798,  before 
any  change  had  been  made  in  the  law  as  prescribed  in  the  ordi- 
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nance,  Subscqaent  to  the  dower  acts  of  1804  and  1805,  by.  which 
provision  is  made  that  the  wife  shall  be  endowed  of  all  the  lands 
of  which  the  husband  was  seized  during  the  coverture,  it  is  in- 
sisted that  Jabish  Phillips  was  not  seized  of  trhe  lands  in  contro- 
versy. 

There  can  be  no  doubt,  I  apprehend,  but  that,  by  the  deed  of 
1798,  all  the  interest  of  Jabish  Phillips  became  vested  in  his 
655]  ^grantee,  from  the  delivery  of  the  deed.  And  it  is  fair  to 
presume  that  this  deed  was  delivered  on  the  day  of  its  date.  By 
the  law  then  In  force,  no  acknowledgment  was  necessary  to  the 
validity  of  a  deed  made  by  a  man  or  unmarried  woman.  Such 
acknowledgment  constituted  no  part  of  the  deed,  although  it  was 
necessary  in  order  that  the  instrument  might  be  recorded.  It 
was  not  until  the  enactment  of  the  law  of  1818,  that  the  acknowl- 
edgment was  made  necessary  to  the  validity  of  such  deed.  In 
order  to  bind  a  married  woman,  however,  an  acknowledgment 
was  necessary  from  1798. 

Unless,  then,  under  the  ordinance  of  1787,  a  widow  was  entitled 
to  dower  in  all  the  lands  of  which  her  husband  might  have  been 
seized  during  coverture,  this  ground  of  defense  assumed  by  de* 
fendants'  counsel  is  conclusive  of  the  case.  I  have  already  ex- 
pressed my  own  opinion  upon  the  subject,  and  it  is  unnecessary 
to  say  more.  In  the  case  of  Betts  v.  Wise,  11  Ohio,  219,  this 
court  held  that  even  under  th(  ordinance,  a  widow  was  entitled 
to  be  endowed  as  at  common  law.  Not  because  such  was  the 
provision  of  that  instrument,  but  because  there  was  something 
peculiar  to  the  Teutonic  race  on  the  subject  of  dower.  It  is 
admitted  by  the  court,  however,  that  it  was  within  the  legitimate 
province  of  the  law-making  power  to  change  the  law  of  dower  as 
well  as  the  law  upon  any  other  subject.  I  have  already  rssigned 
the  reasons  why,  in  my  opinion,  the  court  mistook  the  law  in  this 
decision.  The  ordinance  of  1787  was  enacted,  not  so  much  for  a 
people  then  inhabiting  the  territory  over  which  it  was  to  operate, 
as  for  the  government  of  those  who  might  thereafter  become  in- 
habitants of  that  territory.  It  contained  a  complete  system  upon 
the  subject  of  descents  and  the  distribution  of  real  and  personal 
estate,  saving  to  the  widow  of  a  decedent  one- third  part  of  the 
real  or  personal  estate  descended — a  system,  however,  which 
might  be  changed  by  subsequent  local  legislation.  Until  changed, 
it  was  the  law  of  the  territory.  And  being  the  law  of  the  territory, 
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all  who  Bhoald  Bubseqaently  become  ^residonts  of  the  [(S56 
territory,  whether  of  the  Teatonic  or  any  other  race,  must  be 
controlled  by  it..  A  majority  of  the  court,  however,  are  not  dis- 
posed to  controvert  the  law,  as  laid  down  in  the  case  of  Botts  v. 
Wise. 

The  next  ground  of  defense  assumed  bv  counsel  is,  that  by  the 
law  of  1824,  '^  regulating  dower/'  all  laws  upon  the  same  subject 
are  repealed  without  any  saving  clause;  and  it  is  insisted  that  in<» 
asmuch  as  the  promises  in  controversy  were  conveyed  previous 
to  the  enactment  of  that  law,  there  was  no  seizin  in  the  husband, 
after  the  law  of  1824,  to  which  a  right  of  dower  could  attach. 
There  is  certainly  much  ingenuity  and  great  force  in  the  argu- 
ment submitted  upon  this  point,  but  we  are  not  prepared  to  say 
that  the  position  can  be  sustained.  There  can,  as  it  seems  to  me, 
be  no  doubt  that  the  general  assembly  have  the  power  to  change 
the  law  of  dower,  and  so  to  change  it  that  a  widow  may  be  en- 
dowed of  one-half  or  more  of  the  real  estate  of  which  her  husband 
shall  be  seized  after  the  change  and  during  coverture,  or  that  she 
may  be  endowed  only  of  the  estate  of  which  he  may  die  seized. 
And  such  law  would  be  effective  and  operative  in  all  cases,  except 
such  in  which  the  dower  right  had  become  vested  by  the  death  of 
the  husband  previous  to  the  enactment  of  the  law.  But  the  law 
of  1824,  as  has  been  already  seen,  made  no  change  upon  the  sub- 
ject of  dower.  It  secured  to  the  widow  the  same  rights  which 
were  secured  to  her  by  the  law  of  1805.  In  this  case,  it  was  a 
mere  re-enactment  of  the  law  of  1805 — a  continuance  of  that  law. 
The  moment  one  ceased  to  operate,  the  other  took  effect.  It  was  not 
the  intention  of  the  general  assembly,  by  the  repealing  clause  of 
the  act  of  1824,  to  change  the  rights  of  persons  upon  this  subject. 
Although  the  repeal  of  a  statute,  inflicting  pains,  penalties,  or 
forfeitures  will  operate  to  remit  such  pains,  penalties,  or  forfeit- 
ures, incurred  during  the  existence  of  the  law,  notwithsttinding 
similar  pains,  penalties,  or  forfeitures  are  inflicted  by  the  statute 
containing  the  repealing  clause,  still  such  is  not  the  effect  where 
mere  civil  rights  are  concerned.  Such  was  the  decie«ion  of  this 
court  in  the  case  *of  Lessee  of  Mitchell  v.  Eyster,  7  Ohio,  [657 
257,  pt.  1.  We  are  satisfied  that  the  law  was  correctly  settled  in 
that  case,  and  hold  that  if  the  complainant  had  an  inchoate  right 
of  dower  in  the  premises,  under  the  statute  of  1805,  that  right  was 
not  affected  by  the  repeal  of  this  statute  by  the  law  of  1824. 
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The  Dext  groand  of  defense  assumed  bj  defendants'  coansel  is, 
that  the  complainant's  right  of  dower  is  barred  by  the  deed  exe- 
cuted in  1798  and  acknowledged  in  1811,  and  this  presents  the 
question  as  to  the  sufSciency  of  the  certificate  of  acknowledgment. 
It  is  in  these  words:  "  Came  Jabish  Phillips  and  Rhoda  Phillips,  % 
his  wife,  the  within  grantors,  and  acknowledged  the  within  con- 
veyance to  be  their  voluntarily  act  and  deed,  executed  for  the  uses 
and  purposes  therein  contained,  agreeably  to  the  statute  in  such 
case  made  and  provided.'?  This  deed  was  executed  in  1798  under 
the  law  of  1795.  By  its  execution,  the  title  of  Phillips  became 
vested  in  his  grantee.  The  complainant  joined  with  her  husband 
in  the  execution,  but  still  if  she  had  any  interest  in  the  land,  con- 
tingent or  vested,  that  interest  did  not  pass  until  the  deed  was 
acknowledged  in  1811.  This  acknowledgment  was  under  the  law 
of  1805. 

It  is  supposed  to  be  defective,  because  it  does  not  show  that  the 
wife  was  examined  separate  and  apart  from  her  husband  ;  that  the 
contents  were  made  known  to  her ;  that  she  signed  and  sealed  the 
same  voluntarily,  without  the  fear  or  coercion  of  her  husband.  It 
has  been  already  shown,  by  examination  of  the  act  of  1805,  that 
the  officer  taking  the  acknowledgment,  was  not  expressly  required 
to  certify  any  of  these  matters.  All  that  the  statute  expressly 
required  that  he  should  certify,  was  the  acknowledgment.  But 
I  will  again  recur  to  the  statute.  The  manner  of  executing  and 
acknowledging  deeds  by  husband  and  wife  is  found  in  section  2 
of  the  act  *<  providing  for  the  execution  and  acknowledgment  of 
deeds,"  passed  January  12,  1805.     Chase's  Stat.  484. 

This  section  authorizes  husband  and  wife,  when  inclined  to  dis- 
668]  pose  of  her  land,  or  any  interest  she  may  have  therein,  *to 
join  in  the  execution  of  a  deed  conveying  the  same,  and  further 
authorizes  them,  *' after  such  execution,  to  appear  before  a  judge 
of  the  Supreme  Court  or  court  of  common  pleas,  or  justice  of  the 
peace,  and  acknowledge  the  same,  which  judge  or  justice  of  the  peace 
is  hereby  required  to  take  such  acknowledgment;  in  doini^  whereof,  he 
shall  examine  the  wife  separate  and  apart  from  her  husband,  and 
shall  read  or  otherwise  make  known  the  foil  contents  of  such  deed 
or  conveyance  to  the  said  wife ;  and  if,  upon  such  separate  examina* 
tion,  she  shall  declare  that  she  did  voluntarily,  and  of  her  own 
free  will  and  accord,  seal,  and,  as  her  act  and  deed,  deliver  the  said 
deed  or  conveyance  without  any  coercion  or  compulsion  of  her 
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hnsband,  every  sacb  deed  of  conveyance  shall  be,  and  the  same  is 
hereby  declared  to  be,  good  and  valid  in  law,  to  all  intents  and 
purposes,  as  if  the  said  wife  bad  been  a  sole  and  not  cooert^  at  the 
time  of  such  sealing  and  delivery,  and  the  judge  or  justice  taking 
such  acknowledgment  sJially  under  his  hand  and  seal,  certify  the  same 
upon  the  back  of  the  deed  or  conveyance." 

Now,  it  will  not  be  denied  that  this  statute  may  bear  the  con- 
struction contended  for  by  complainant's  counsel,  but  it  is  not  the 
necessary  or  natural  construction.  The  first  part  of  the  section 
provides  that  the  husband  and  wife  shall  appear  before  a  judge  or 
justice  of  the  peace,  after  the  execution  of  a  deed  by  them  jointly, 
^^and  acknowledge  the  same,'  and  requires  the  judge  or  justice  ^^to 
take  such  acknowledgment"  It  then  goes  on  to  prescribe  the  duty 
to  be  performed  by  the  officer  taking  the  acknowledgment,  and 
provides  that  if  certain  declarations  are  made  by  the  wife,  the 
deed  or  conveyance  shall  be  as  available  as  if  the  woman  had 
been  sole  and  not  covert.  Next  comes  the  provision  as  to  the  cer- 
tificate, in  these  words:  "  The  judge  or  justice  taking  such  acknowU 
edgment  shall,  under  hi«  hand  and  seal,  certify  the  same,''  etc.  The 
acknowledgment  is  to  be  certified,  and  if  this  is  done,  the  statute 
is  literally  complied  with.  It  may,  at  least,  be  presumed  in  favor 
of  the  officer,  that  he  would  not  make  such  certificate  until  he 
bad  done  *and  performed  all  that  the  statute  required  of  [659 
him  to  do  and  perform.  And  shall  this  court  say  that  a  certificate 
thus  conformable  to  the  statute,  furnishes  no  evidence  that  the 
statute  has  been  complied  with  ?    It  seems  to  me  not. 

It  may  be  said,  however,  that  in  the  case  of  Brown  v.  Farran, 
the  court  held  it  to  be  necessary  that  a  certificate  should  show  a 
separate  examination,  and  that  the  contents  of  the  deed  were  made 
known  to  the  wife.  True,  it  was  so  stated  by  the  judge  in  deliver- 
ing the  opinion  of  the  court,  but  no  question  of  the  kind  was  then 
before  the  court  for  consideration.  The  principle  settled  in  that 
case  was,  that  nothing  more  was  necessary  in  an  acknowledg- 
ment than  that  it  should  substantially  appear  that  the  requisi- 
tions of  the  law  had  been  complied  with. 

In  the  case  before  the  court,  and  now  under  consideration,  the 
officer  taking  the  acknowledgment  has  certified  that  the  same  was 
done  *' agreeably  to  the  statute  in  such  case  made  and  provided.*' 
If  so,  all  the  requisitions  of  the  law  were  complied  with.  There 
was  a  separate  examination,  the  contents  of  the  deed  wore  made 
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known  to  the  wife,  and  she  made  all  the  necessary  declarations 
and  acknowledgments.  Bnt  it  is  claimed  that  the  case  of  Med- 
dock  V.  Williams,  12  Ohio,  377,  is  an  authority  to  prove  that  an 
officer  must  certify  specifically  all  the  acts  done,  and  that  it  will 
not  be  sufficient  for  him  to  certify  in  general  terms  that  the  law 
has  been  complied  with. 

A  majority  of  the  court,  as  now  constituted,  are  not  satisfied 
with  the  decision  in  the  case  referred  to,  and  the  same  has  been 
overruled  in  the  case  of  Chesnut  t;.  Shane's  Lessee,  before  referred 
to.  By  our  system  an  important  trust  is  reposed  in  those  officers 
who  are  authorized  to  take  the  acknowledgment  of  deeds.  Their 
duties  are  prescribed  in  the  several  statutes  upon  the  subject  mat- 
ter upon  which  they  are  called  to  act.  But  still  no  form  is  pre- 
scribed in  which  acknowledgments  taken  before  them  shall  be 
certified.  It  is  to  be  presumed  they  are  acquainted  with  the  law 
under  which  they  act.  It  is  to  be  presumed  they  will  comply 
660]  with  ^the  requisitions  of  that  law ;  and  when  they  certify 
that  the  law  has  been  complied  with,  that  an  acknowledgment 
has  been  made  and  taken  in  pursuance  of  it,  it  seems  to  a  majority 
of  the  court  that  such  certificate  should  be  taken,  as  true,  and  held 
to  be  sufficient;  hence  we  are  induced  to  come  to  this  conclusion 
in  some  degree,  and  perhaps  in  no  small  degree,  by  a  knowledge 
of  the  fact  that  in  early  times,  if  not  at  later  periods,  this  mode  of 
certifying  acknowledgments  was  very  frequently  adopted.  And 
such  practice  shows  the  contemporaneous  construction  put  upon 
these  statutes  by  those  whose  duty  it  was  to  carry  them  into  exe- 
cution. 

After  full  and  mature  consideration,  a  majority  of  the  court  are 
of  opinion  that  the  complainant,  Rhoda  Phillips,  is  barred  of  her 
dower  by  joining  with  her  husband  in  the  execution  of  the  deed 
set  up  in  the  answer,  bearing  date  March  23, 1798,  and  acknowl- 
edged on  August  12,  1811. 

The  bill  is  therefore  dismissed. 

The  next  in  order  is  the  case  of  Rachel  Meddock  v.  William 
Tift. 

The  bill  in  this  case  was  filed  in  1811,  and  by  it  dower  is 
claimed  in  the  premises  described  in  the  bill  by  the  complainant, 
as  the  widow  of  Abijah  Meddock,  who  died  in  1337. 

The  defense  set  up  in  the  answer  is  that  the  complainant,  on 
July  10,  1812,  joined  with  her  husband   In  the   execution  of  a 
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deed  by  which  the  premises  in  which  dower  is  claimed  were  con- 
veyed, and  by  which  deed  she  relinqaished  her  right  of  dower. 
This  deed  was  acknowledged  on  July  15,  1812,  and  the  certificate 
of  acknowledgment  is  as  follows :  "  Game  personally  Abijah  Med- 
dock  and  Eachel  bis  wife,  the  within  grantors,  and  the  said 
Baohel  being  examined  separate  and  apart  from  her  husband, 
agreeably  to  the  act  in  such  case  made  and  provided,  acknowledged 
the  above  indenture  to  be  their  voluntary  act." 

The  only  question  in  this  case  is  as  to  the  sufficiency  of  this 
certificate.  It  is  not,  perhaps,  quite  as  full  as  the  one  in  *the  [661 
case  of  Euffner  v.  McLenan,  but  there  is  no  material  difference  be- 
tween the  two.  This  complainant  intended  to  release  her  right  of 
dower,  and  we  think  she  has  effectually  done  it. 

The  bill  is  dismissed. 

The  last  case  now  for  consideration  is  the  case  of  Parmelia 
Yattier  v.  Gerard  E.  Chesseldine. 

The  bill  in  this  case  was  filed  in  1843,  and  by  it  the  complain- 
ant claims  dower  in  the  lot  therein  described,  as  the  widow  of 
Charles  Vattier,  who  died  in  1841. 

The  defense  relied  upon  is,  that  on  May  9,  1818,  the  complain- 
ant, together  with  her  husband,  executed  a  deed  conveying  the 
premises,  by  which  deed  she  relinquished  her  right  of  dower. 
This  deed  was  acknowledged  on  the  day  of  the  date  of  its  exe- 
cution, and  the  certificate  of  acknowledgment  is  in  the  following 
words :  "  Came  personally,  etc.,  Charles  Vattier  and  Parmelia 
Vattier,  who,  separate  and  apart,  acknowledged  the  foregoing  in- 
strument to  be  their  voluntary  act." 

The  certificate  is  certainly  very  informal,  more  so  than  is  the 
certificate  in  either  of  the  other  cases  now  before  us.  But  there 
can  be  no  doubt  that  this  complainant  intended  to  release  her 
right  of  dower.  This  is  manifest  from  the  deed  itself.  And  it 
was  such  a  deed  as  she  was  by  the  statute  authorized  to  make. 
After  its  execution,  she  went  before  a  magistrate  to  acknowledge 
it.  She  did  acknowledge  it.  She  did  all  she  could  do  to  carry 
her  intention  into  effect.  And  now  shall  the  court  hold  that  this 
intention  was  defeated  on  account  of  the  informality  of  the  cer- 
tificate. That  certificate  shows  satisfactorily  to  our  minds  that 
the  husband  and  wife  went  together  before  the  magistrate,  and 
that  the  wife  was  examined  separate  and  apart  from  her  husband. 
We  are  bound  to  believe  that  the  contents  of  the  deed  were  made 

555 


Digitized  by  VjOOQIC 


662  SUPKEMB  COURT  OF  OHIO. 

Buffner  t^  McLenan  et  al. 

known  to  the  wife.  It  was  the  duly  of  tbe  magistrate  so  to  make 
662]  them  known,  and  the  presumption  is  that  this*duty  was  per- 
formed. The  law  did  not  require  ^hat  he  should  eertify  that  he 
had  so  done. 

We  are  further  satisfied,  from  the  certificate,  that  the  complain- 
ant did  acknowledge  the  deed  to  be  her  voluntary  act  And  if 
voluntary,  then  there  was  no  compulsion,  no  coercion. 

Under  such  circumstances  we  can  not  say  that  the  intention  of 
the  complainant  to  release  her  dower  shall  be  defeated  by  any  in- 
formality in  this  certificate  of  the  magistrate  taking  the  acknowl- 
edgment. 

Tbe  bill  is  therefore  dismissed. 

Bead,  J.,  dissented. 
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ACKNOWLEDGMENT— 

1.  A  deed  of  a  mnrried  woman,  under  the  act  of  January  30,  1818,  is  ralid 
and  passes  her  estate  where  there  exists  no  other  objection  than  that  the 
Justice,  in  certifying  her  acknowledgment,  has  omitted  incorporating 
into  the  certificate  the  statement  that  before  and  at  the  time  of  her  mak- 
ing such  acknowledgment,  he  made  the  contents  known  to  her  by  read- 
ing or  otherwise.    Ohestnut  v,  Shane's  Lessee,  590. 

%  The  act  of  March  9,  1835,  curing  the  defect  in  such  certificate  of  ac- 
knowledgment, is  a  valid  act.    lb. 

3.  By  the  act  of  .February  12,  1806,  the  certificate  of  a  magistrate  taking  the 

acknowledgment  of  a  deed  by  a  married  woman  is  good,  though  it  only 
certify  the  acknowledgment.  RulTner  v.  McLenan  et  al.,  Phillips  v.  Dis- 
ney, Medcock  v.  Tift,  and  Vattier  v.  Chesseldine,  639. 

4.  The  act  does  not  require  that  the  certificate  should  show  a  separate  exam- 

ination, that  the  contents  of  the  deed  were  made  known,  etc.,  but  tho 
court  will  presume  the  ofScer  taking  the  acknowledgment   did  his 
duty.    lb. 
ADMINISTRATOR'S  SALE— 
Where  proceedings  were  instituted  by  an  administrator  for  the  sale  of  land, 
and  order  of  sale  was  granted  under  the  act  of  1795,  and  a  sale  was 
made  after  the  repeal  of  that  act  by  the  act  of  1805,  such  sale  conferred 
no  title  upon  the  purchaser.    Perry's  Lessee  v.  Clarkson  et  al.  571. 
AGENT— 
Where  an  agent  is  unfaithful  to  the  trust,  and  abuses  tho  confidence  reposed 
in  him  by  his  principal,  where  he  misconducts  himself  in  the  business 
of  his  agency,  he  may  be  deprived  of  commission  and  compensation. 
Sea  V.  Carpenter  et  al.  412. 
APPEAI^ 
1.  An  appeal  lies  from  a  decroo  in  chancery,  confirming  a  sale  of  land  made 
under  a  previous  decree  of  that  court.     Kern's  Adm'r  v.  Foster,  274. 
/     2.  An  appeal  from  the  common  pleas  to  tho  Supreme  Court  must  be  taken 
by  the  party  to  the  suit,  and  an  appeal  bond  reciting  that  one,  not  a 
party  to  the  suit,  has  taken  an  appeal,  is  upon  its  /ace  void,  as  against 
publio  policy,  and  can  not  be  enforced.    Reid  et  al.  v.  Quigley,  445. 
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ASSAULT  AND  BATTERY— 

See  Boats. 
BAILMENT— 

See  Partnership,  5,  6. 
BANKRUPTCY— 

1.  The  bankrupt  law  of  the  United  States  is  constitutional,  and  a  plea  of  cer- 

tificate of  disctiarge  under  that  law,  plead  since  the  last  continuance,  is 
a  bar  to  the  further  prosecution  of  the  suit.    Keen  o.  Mould,  12. 

2.  Where  a  certificate  in  bankruptcy  is  interposed  as  a  defense  to  a  pre-exist- 

ing debt,  it  may  be  inyalidated  by  proving  fraud  in  its  procurement. 
Suydam  et  al.  v.  Walker  et  al.  122 
8.  A  plea  of  certificate  of  final  discharge  in  bankruptcy,  on  a  voluntary  ap- 
plication, is  good,  without  setting  forth  the  facts  necessary  to  show  the 
Jurisdiction  of  the  court  granting  the  certificate.  Rowan  v.  Holcomb, 
463. 
BANKS  AND  BANKING— 

1,  Since  the  repeal  of  section  23  of  the  act  of  1824,  to  regulate  Judicial  pro- 

ceedings where  banks  and  bankers  are  parties,  the  stockholders  and  offi- 
cers of  an  unauthorized  banking  association  are  liable  in  their  individual 
capacity  for  the  bills  and  notes  of  such  association,  issued  and  intended 
to  pass  as  money,  although  issued  prior  to  the  repeal  of  said  section  23. 
Johnson  v.  Bentley,  97. 

2.  That  section  did  not  declare  such  bills  and  notQs  void,  but  only  withheld 

the  remedy.    lb. 
8.  The  act  of  March  8,  1845,  **to  authorize  William  Lewis,  trustee  of  the 

Mechanics  and  Traders'  Bank  of  Cincinnati,  to  commence  suits  against 

the  debtors  of  said  bank,"  is  not  a  void  act.    Lewis,  Trustee,  etc.  o.  Mo- 

Elvain,  347. 
4.  Under  that  act  suits  may  be  prosecuted  at  law  against  a  debtor  of  said 

association,  .although  such  debtor  is  a  stockholder  in  it.    lb. 
BASTARDY— 

1.  Error  will  not  lie  to  reverse  proceedings  under  the  bastardy  act.    Baxter 

V.  Columbia  Township,  56. 

2.  Under  that  act  it  is  error  to  proceed  to  trial  in  the  court  of  common  pleaa, 

without  the  presence  and  testimony  of  the  mother,  in  open  court.     lb. 

3.  The  proper  remedy  in  such  case  is  by  certiorari,    lb. 
BETTING— 

A  court  of  chancery  will  not  set  aside  a  deed  executed  upon  the  considera- 
tion of  a  bet  upon  the  result  of  an  election.     Cushing  v.  Cronise,  54. 
BILL  OF  REVIEW— 

1.  On  a  bill  of  review,  the  court  will  not  reverse  a  decree  taken  pro  eonfes9o^ 
and  whore  there  had  been  a  reference  to  a  master  to  state  an  account, 
merely  because  some  irregularity  may  have  occurred  in  not  exhibiting  * 
in  the  record  all  the  proof  upon  which  the  master  based  his  rep<»rt ;  bat 
to  authorize  a  Reversal  of  such  decree,  positiye  proof  of  error  m«st  ap- 
pear.   Gary  et  al.  v.  May  et  al.  66. 
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Bill  of  Retikw — Continued, 
2.  Nor  will  a  decree  be  reversecl  on  review,  because  a  defense  may  have  ez-. 
isted,  of  which  the  party  neglected  to  avail  himself.    lb. 
BOATS— 

1.  Under  the  act  *'  providing  for  the  collection  of  claims  against  steamboat! 

and  other  water-crafts  by  name,"  etc,  an  action  for  an  assault  and  bat- 
tery committed  by  one  of  its  officers,  while  the  craft  is  beyond  the  ter- 
ritorial jurisdiction  of  this  state,  can  not  be  maintained.  Steamboat 
Champion  v.  Jantzen,  91. 

2.  An  action  for  supplies  furnished  to  a  steamboat  or  other  water-craft,  can 

not  be  sustained  against  the  boat  by  name,  unless  such  supplies  were 
furnished  while  the  craft  was  navigating  the  waters  within  or  bordering 
upon  the  state.     Goodsill  v.  Brig  St.  Louis,  173. 

3.  Under  the  act  providing  for  proceedings  against  steamboats,  etc,  by 

name,  when  a  person  has  engaged  to  build  and  deliver  a  boat  at  a  future 
day,  for  a  specific  price,  and  has  delivered  the  boat  in  pursuance  of  such 
agreement,  he  can  not  afterward  proceed  against  it  in  possession  of  a 
third  person,  to  recover  for  "  materials,  supplies  an4  labor,"  expended  in 
building  the  same.    Treat  v.  Canal-boat  Btna,  276. 

CAPIAS— 

1.  The  affidavit  directed  by  section  3  of  the  act  to  abolish  imprisonment  iTor 

debt,  is  not  defective  because  it  states  the  ground  for  a  capias  in  the 
fourth  "particular"  of  the  section,  in  the  words  of  the  Statute  merely, 
to  wit :  **  that  the  debtor  is  about  to  dispose  of  his  property,  with  intent 
to  defraud  his  creditors.''     Hockspringer  v,  Ballenburg,  304. 

2.  An  indorsement  upon  the  writ,  of  the  amount  for  which  the  defendant 

shall  be  held  to  bail,  is  not  necessary.    lb. 
CBRTIORAEI— 

1.  Certiorari  is  the  appropriate  remedy  to  reverse  the  proceedings  of  the 

court  of  common  pleas,  in  cases  arising  under  the  bastardy  act.  Baxter 
V.  Columbia  Township,  56. 

2.  Certiorari,  is  not  the  proper  remedy  to  question  the  regularity  of  a  sale 

and  confi.rmation,  made  under  a  decree  in  chancery.    Kern's  Adm'r 
9.  Foster,  274. 
CHANCBRT— 

1.  Chancery  will  not  interfere  to  set  aside  a  deed  executed  upon  the  consid- 

eration of  a  bet  upon  an  election,  but  will  leave  the  parties  as  it  finds 
them.    Cushing  v.  Cronise,  64. 

2.  Chancery  will  not  so  reform  a  defectively  executed  mortgage  as  to  defeat 

subsequent  judgment  liena.    White  «.  Denman  et  al.  69. 

3.  On  a  bill  of  review,  the  court  will  not  reverse  a  decree  Uk^Bproconfesaa, 

and  where  there  had  been  a  reference  to  a  master  to  state  an  account, 
without  positive  proof  of  error  in  the  mode  of  stating  the  aoeount.  Oary 
et  al.  V.  May  et  aL  66. 

4.  When  notice  ha  s  been  given  by  publication,  if  the  advertisement  was  so 

specific  as  to  advise  the  defendants  of  the  nature  of  their  interest  sought 
to  be  affected  by  the  proceedings,  it  will  be  sufficient    lb. 
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Chancery — Continued. 
0.  A  decree  will  not  be  reversed  on  review,  because  a  defense  may  have  ex- 
isted, of  which  the  party  neglected  to  avail  himself.    lb. 

6.  An  original  decree  in  chancery  can  not  bo  stayed  unless  upon  petition  for 

review,  and  on  motion  to  the  court  of  the  county  in  which  such  petition 
is  filed.    Way  et  al.  v.  Hillier  et  al.  105. 

7.  Such  original  decree  can  not  be  stayed  by  the  order  of  one  or  more  Judges 

of  the  court,  or  of  the  court  in  bank.     lb. 

8.  A  bill  in  chancery  will  not  lie  to  set  aside  a  sale  made  by  an  administra- 

tor, claiming  that  the  same  is  void  because  made  without  any  order  of 
the  court  of  common  pleas,  the  sale  in  such  case  being  void,  and  there 
being  adequate  remedy  at  law.  Mawhorter  et  al.  v.  Armstrong  et  al. 
188. 

9.  An  appeal  lies  from  a  decree  in  chancery,  confirming  a  sale  of  land  made 

under  a  previous  decree  of  that  court.    Kern*6  Adm'r  v.  Foster,  274. 

10.  A  bill  to  subject  an  equitable  interest  in  land,  in  pursuance  of  section  16 

of  the  act  directing  the  mode  of  proceeding  in  chancery,  must  show  a 
Judgment  recovered,  and  that  there  is  not  real  or  personal  property  of 
the  debtor  sufficient  to  satisfy  the  same.    Clark  v.  Strong  et  al.  317. 

11.  A  bill  filed  not  showing  these  facts,  does  not  prevent  the  assignment  of 

such  equity  to  a  third  person  not  a  party  to  the  proceeding  in  chancery 
during  the  pendency  of  the  suit.    lb. 

12.  Where  the  testimony  in  a  case  in  chancery  is  equally  balanced,  the  bill 

will  be  dismissed.     Hargraves  et  al.  v.  Miller's  Adm'r  et  al.  338. 

13.  The  Supreme  Court  can  not,  by  injunction,  restrain  the  prosecution  of  a 

suit  in  chancery  in  the  court  of  common  pleas,  and  take  jurisdiction  of 
the  same  subject  matter.     Merrill  v.  Lake  et  al.  373. 

14.  The  Supreme  Court  and  court  of  common  pleas   having  equal  and  con- 

current Jurisdiction  in  certain  cases  in  chancery,  if  the  common  pleas 
obtain  possession  of  a  case  by  bill,  it  will  retain  it  for  final  disposition, 
lb. 
16.  Chancery  will  not,  at  the  suit  of  a  stockholder,  take  jurisdiction  of  dis- 
tinct and  separate  matters,  and  unite  with  them  the  settlement  of  the 
transactions  of  a  corporation  in  one  suit,  because  such  single  litigations 
may  prevent  a  sacrifice  of  property,  and  be  the  most  beneficial  to  stock- 
holders and  creditors.    lb. 

16.  Persons  having  distinct,  separate,  and  independent  claims,  can  not  be 

compelled  to  prosecute  them  in  a  single  suit.    lb. 

17.  When  the  facts  are  found  in  a  decree,  it  will  not  be  reversed'  on  bill  of 

review,  because  the  court  may  have  misjudged  as  to  the  weight  of  the 
evidence  upon  the  particular  matter  in  issue.  Sea  v.  Carpenter  et  al. 
412. 

18.  An  injunction  can  -not  be  issued  by  the  common  pleas  to  restrain  an  exe- 

cution of  the  Supreme  Court,  upon  a  decree  for  alimony.  Sample  v. 
Ross'  Adm'r  419. 

19.  The  remedy  is  by  application  to  the  Supreme  Court  on  the  return  of  exe- 

cution,   lb. 
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20.  A  decree  upon  forecloeure  of  a  mortgage  may  be  so  framed  as  to  allow  an 
execution  to  issue  as  upon  Judgments  at  law,  to  collect  any  balance  that 
may  remain  after  exhausting  the  mortgaged  premises,  but  such  decree 
will  not  operate  as  a  lien  upon  any  lands  not  embraced  in  the  mortgage. 
Myers  et  al.  v.  Hewitt  et  al.  449. 

tl.  Where  the  intention  is  palpable  and  the  consideration  has  been  paid,  a 
contract  will  be  so  reformed  in  chancery  as  to  conform  to  the  manifest 
intention  of  the  parties.    Webster  et  al.  v,  Harris  et  al.  490. 

t2.  Where  the  terms  of  a  power  of  attorney  are  departed  from,  under  cir* 
cumstances  that  Justify  a  belief  that  the  departure  was  made  pursuant 
to  the  parol  assent  of  the  principal,  the  contract  will  be  enforced,  if  in 
other  respects  there  are  no  obstacles.    lb. 

28.  Where  the  general  and  specific  prayer  of  a  bill  are  sufScient  so  meet  the 
principal  object  of  the  complainant,  the  prayer  is  sufficient.    lb. 

24.  A  decree  in  chancery,  rendered  in  the  Supreme  Court,  may  be  remanded 

to  the  common  pleas  for  execution.    Craig's  Adm'x  v.  Fox  et  al.  563. 

25.  A  sale  of  land  under  a  decree,  may  be  made  by  the  sheriff  or  his  deputy* 

lb. 

26.  A  sale  of  land  once  begun  is  not  abated  by  the  marriage  of  an  adminis- 

tratrix in  whose  favor  it  issued.    lb. 

27.  A  court  of  chancery  may  restrain,  by  injunction,  the  collection  of  a 

special  tax  levied  by  the  city  authorities  without  authority  of  law. 
Culbertson  v.  City  of  Cincinnati,  674. 
CHARTER— 
The  question  of  the  forfeiture  of  a  charter  will  not  be  inquired  into  collat- 
erally.   Johnson  «.  Bentley  et  al.  07. 
dNOINNATI— 

Bee  Ordikakces. 
CONSIDERATION— 

1.  An  association  of  persons  bought  a  tract  of  land,  converted  it  into  stock, 

gave  their  notes  for  a  part  of  the  purchase  money,  took  a  conveyance, 
and  executed  a  mortgage  to  secure  the  payment.  One  of  the  company 
sold  his  interest  for  $1,750  to  another  member  of  the  concern,  who  as* 
sumed  the  liability  of  his  vendor  to  the  original  vendor,  and  gave  his 
notes  for  the  $1,750.  The  company  failing  to  pay  the  purchase  money, 
the  property  was  sold  to  pay  the  debt,  by  Judicial  sale,  for  a  sum  less 
than  the  amount  due.  Heldj  that  these  facts  constituted  no  defense  to 
an  action  upon  the  notes,  and  did  not  show  a  failure  of  consideration. 
Button's  Adm'r  v.  Clark,  297. 

2.  Under  the  act  of  February  24,  1834,  allowing  a  defendant  in  an  action 

upon  a  specialty  to  set  up  a  failure  of  consideration  as  a  defense,  to 
make  the  defense  available  he  must  prove  a  total  failure,  or  a  total  fail- 
ure as  to  distinct  parts  of  the  contract.    Baker  «.  Thompson,  504. 
CONSTITUTIONAL  LAW— 
1.  The  bankrupt  law  of  the  United  States  is  oonstltatioaai      Keen  «. 
Mould,  12. 
VOL.  XVI— 36  '^ 
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COKBTITUTIOKAL  Law— Continued. 

2.  The  special  act  passed  by  the  legislature,  January  7,  1813,  aathorising  a 
pftrtition  and  sale  of  the  lands  of  the  devisees  of  Aaron  Olmsted,  de- 
ceased, was  constitational,  and  the  sales  made  by  the  trustee  named  in 
the  act  are  legal,  and  a  bar  to  any  claim  of  title  set  up  by  said  devisees 
or  any  person  claiming  under  them.  OarroU  et  al.  v.  Leasee  of  Olm- 
sted et  al.  251. 

8.  The  act  of  March  8,  1845,  "  to  authorise  William  Lewis,  truetee  of  the 
Mechanics  and  Traders'  Bank  of  Cincinnati,  tq  oommeneeand  prosecute 
Buits  against  the  debtors  of  said  bank,"  is  a  valid  and  constitutional  ad. 
Lewis,  Trustee,  etc.  «.  McKlvain,  347. 

4t  Under  that  act  suits  may  be  prosecuted  at  law  against  a  debtor  of  such 
association,  although  such  debtor  is  a  stockholder  in  the  association, 
lb. 

6.  Section  26  of  the  act  amendatory  of  the  tax  law,  taxing  rents  reserved 
upon  permanent  leases  to  the  lesson,  at  such  a  sum  as  at  the  l^al  rate 
of  interest  per  annum  will  equal  such  rents,  is  constitutional.  Loring 
et  al.  o.  The  State,  690. 

6.  An  act  of  the  legislature  that  divests  vested  rights;  that  violates  oon tracts 
or  that  assumes  to  control  or  to  exercise  judicial  powers,  is  anconstita- 
tional  and  void.     Chestnut  v»  Shane's  Lessee,  599. 

T.  The  act  of  March  9,  1836,  is  not  liable  to  either  of  these  obJeetioz»,  and 
is  therefore  a  valid  law.    lb.    . 

8.  A  confirmatory  act,  that  merely  assumes  to  cure  an  informality  in  the 
certificate  of  a  magistrate,  creating  no  new  title,  and  afiTecting  no  right 
but  such  as  equitably  flow  from  the  grantor ;  that  merely  accomplishes 
what,  upon  the  principles  of  natural  Justice^  a  court  of  chancery  ought 
to  decree,  may  have  a  retrospective  operation,  where  the  manifest  design 
of  the  legislature  was  that  it  should  thus  operate.  lb. 
CONTRACT— 

1.  While  a  special  contract  remains  open  and  aubsisting,  it  is  obligatory 
and  binding  upon  the  parties,  and  if  suit  is  brought  upon  the  same,  it 
must  be  a  special  action  on  the  contract.  Witherow  v.  With- 
erow,  238. 

t.  A  vendor  of  person  al  property,  the  property  to  be  delivered  within  a 
specified  period,  and  payment  to  be  made  for  the  same  upon  a  day  cer> 
tain  after  the  period  within  which  delivery  was  to  have  been  made,  fail- 
ing to  deliver  the  entire  property  within  the  time  specified,  can  not  re- 
cover in  indebitaiu8  asntmptit  for  any  part  delivered,  unless  there  is  a 
suflicient  excuse  for  the  non-delivery  of  the  residue.    IK 

8.  It  is  the  business  of  the  court  to  enforce  contracts,  not  to  riolate,  or  en- 
courage the  violation  of  them.    lb. 
COSTS— 

The  Judgment  for  costs  rendered  in  the  Supreme  Court  upon  the  affirmance 
or  reversal  of  a  Judgment,  only  embraces  the  costs  accruing  on 
Cartwright  v.  Sole,  316. 
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COUNTIES— 
When  county  lines  are  changed,  and  territory  is  detached  from  one  county 
and  attached  to  another,  the  county  acquiring  the  additional  territory 
ie  not  entitled  to  demand  from  the  other  any  portion  of  the  funds  in 
ita  treasury,  under  the  act  of  1820.    Comm'ra  of  Crawford  County  v, 
Oomm'rs  of  Marion  County,  466. 
iX)UBSE  AND  DISTANCE— 
1.  When  a  patent  contains  a  call  for  a  comer  and  line  not  estahlished  at  the 
'    time  of  the  survey,  it  is  not  a  controlling  call,  and  will  not  govern 
coarse  and  distance.    Galloway  et  al.  v.  Brown's  Lessee,  428. 
t.  The  call  for  the  corner  and  line  of  A^  in  a  patent,  is  to  he  taken  as  the 
call  for  the  comer  and  line  as  estahlished  at  the  date  of  the  survey,  itnd 
not  as  they  may  he  estahlished  hy  A.  in  suhsequently  surveying  his 
entry.    Ih. 
See  MoNUMBNTS. 
CRIMES  AND  CRIMINAL  PROCEEDINGS— 

1.  On  an  indictment  for  higamy,  the  admissions  of  the  defendant  may  he 

given  in  evidence,  to  prove  the  prior  marriage.  Wolverton  «.  The 
State,  173. 

2.  A  recognizance  entered  into  heibre  a  single  judge^  to  appear  and  answer 

to  a  criminal  charge,  must  he  returned  to  the  court  of  common  pleas  of 
the  county,  and  a  memorandum  thereof  entered  upon  the  minutes  of 
said  court,  to  make  It  a  matter  of  record.    Sargeant  v.  The  State.  267. 

8.  A  declaration  upon  such  recognizance  must  aver  that  such  return  and 
memorandum  were  made.    Ih. 

4.  Such  recognizance  can  not  he  declared  upon  as  a  common-law  hond.    lb. 

6.  On  a  trial  for  murder,  when  one  of  the  panel  summoned  hy  the  sheriff  is 
excused  on  his  own  application,  it  is  not  error  in  the  court  to  refuse  to 
order  the  sheriff  to  summon  another  in  his  place,  before  exhausting  the 
panel.    Martin  v.  The  State,  364. 

6.  The  defendant  is  only  entitled  to  twenty-three  peremptory  challenges.  lb. 

7.  The  attorney  appointed  by  the  court  to  assist  the  prosecuting  attorney 

need  not  be  sworn  nor  give  bond.    lb. 

8.  Where  a  juror  states  that  he  is  conscientiously  opposed  to  capital  pun- 

ishment, and  that  his  opinion  will  influence  his  decision  against  the  law 
and  the  evidence,  he  may  be  challenged  by  the  state  for  cause.    lb. 
CTJBATIVE— 
The  curative  act  of  March  9,  1836,  rendering  valid  imperfect  acknowledg- 
ments of  deeds  by  married  womcUi  is  a  valid  act.    Chestnut «.  Shane's 
Lessee,  599. 
CUSTOM— 
See  TTsAGS. 
DEED— 
1.  The  delivery  of  a  deed  to  the  grantee,  after  the  same  has  been  recorded, 
is  a  good  delivery,  and  the  deed  need  not  be  again  recorded.    Kemp  ot 
al.  e.  Walker  etal.  118. 
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Deed —  CbnHnued. 

2.  Whether  the  delivery  of  a  deed  to  the  recorder  for  record  is,  of  itself,  a 
good  delivery,  guctre.    lb. 

8.  A  deed  of  trust  passes  the  legal  title,  and  though  given  to  secure  a  debt, 
and  so  drawn  as  for  most  purposes  to  bo  treated  as  a  mortgage,  yet 
as  between  the  grantor  and  the  grantee  the  estate  passes  so  that  nothing 
remains  in  the  grantor  which  can  be  levied  upon  and  sold  upon  execu- 
tion at  law.     Morris  v.  Way  ct  al.  469. 

4.  The  Miami  Exporting  Company  had  the  capacity  to  receive  a  conveyance 
to  secure  the  payment  of  a  just  debt,  and  where  such  conveyance  stip- 
ulates for  the  security  of  such  debt,  and  also  for  the  security  of  notes 
which  embrace  unlawful  interest,  the  deed  is  not  wholly  void,  but  will 
be  treated  as  good  for  the  security  of  the  valid  debt,  and  null  as  to  those 
which  were  void  for  want  of  capacity  in  the  bank  to  receive  them.    lb. 

See  Forcible  Entry  anb  Detainer,  6. 
DELIVERY— 

Delivery,  under  a  contract  of  sale,  is  not  essential  to  pass  the  title  to  per- 
sonal property.    Hooban  v.  Bidwell,  509. 

See  Deed  1,  2. 
DESCENT  AND  DISTRIBUTION— 

If  A.  devise  land  to  B.,  his  brother,  and  to  C.  the  wife  of  B^  and  O.  die 
without  issue  during  the  life  of  B.,  her  interest  in  the  land  will  descend 
to  her  brothers  and  sisters,  though  not  of  the  blood  of  A.,  and  not  to 
her  husband.    Penn  et  al.  v.  Cox  et  al.  30. 
DOWER— 

1.  If  a  married  woman  unite  with  her  husband  in  the  granting  part  of  a 
deed  conveying  his  land,  she  is  thereby  barred  of  her  right  of  dower  as 
against  those  who  claim  under  the  deed.    Smith  and  wife  v.  Handy,  191. 

t,  A  widow  is  barred  of  dower  under  the  act  of  February  12,  1805,  and  of 
January  30,  1818,  if  she  joined  her  husband  in  the  execution  and  ac* 
knowledgment  of  a  deed,  conveying  his  land,  though  the  certificate  of 
the  officer  taking  the  acknowledgment  does  not  show  that  she  was  ex- 
amined separate  and  apart  from  her  husband,  orth^t  the  contents  of  the 
deed  were  explained  to  her.  Ruffner  et  al.  v.  McLenan  et  al.  639. 
EJECTMENT—     . 

Where  a  person  is  in  possession  of  land,  in  pursuance  of  a  contract  of  pur- 
chase, and  fails  to  comply  with  his  part  of  the  agreement,  an  action  of 
ejeotment  will  lie  against  him  at  the  suit  of  the  vendor,  without  a  pre- 
vious notice  to  quit.    Baker  v.  Lessee  of  Gittings  et  al.  48S. 
ERROR— 

1.  Error  does  not  lie  to  reverse  the  proceedings  of  the  court  of  common 
pleas,  in  a  case  arising  under  the  bastardy  act.    Baxter  e.  Columbia 
Township,  66. 
.  2.  The  proper  remedy  in  such  case  is  by  certiorari.    lb. 

8.  An  agreed  statement  of  facts  form  no  part  of  the  record  in  a  case,  and 
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Erbor— Con^tntietf. 

will  not  be  considered  on  error,  unless  made  part  of  the  record  by  bill 
of  exceptions.    Bank  of  Virginia  v.  Bank  of  Chillicotbe,  170. 
See  Costs. 

EVIDENCE— 

1.  A  witness  in  narrating  a  conyersation  held  between  himself  and  another 

can  not  be  permitted  to  testify  what  he  meant  by  the  question  asked  by 
himself,  but  his  meaning  must  be  gathered  from  the  import  of  the  lan- 
guage, without  the  aid  of  a  subsequent  explanation  of  bis  own  moan- 
ing.    Haywood  v.  Foster,  88. 

2.  On  an  indictment  for  bigamy  it  is  competent  to  prove  the  prior  marriage 

by  the  admission  of  the  defendant.    Wolverton  v.  The  State,  173. 

8.  A  promissory  note  can  not  be  given  in  evidence  without  proof  of  its  exe- 
cution, unless  specially  declared  upon.    Somers  v.  Harris,  262. 

4.  Where  the  different  statements  of  a  witness  are  inconsistent  with  each 
other,  or  he  is  directly  contradicted  in  regard  to  material  facts,  his  wboU 
testimony  will  be  disregarded.  Hargraves  el  al.  v.  Miller's  Adm'x  et 
al.  338. 

0.  "Where  a  deed  purports  to  be  executed  for  a  valuable  consideration,  and  is 

impeached  by  proving  that  no  consideration  passed,  it  can  not  be  sus- 
tained by  proving  that  it  was  executed  in  consideration  of  natural  love 
and  affection.    Lessee  of  Burrage  v.  Bcardslcy,  438. 

6.  A  certified  copy  from  the  office  of  the  county  recorder,  of  an  instrument 
not  required  to  be  recorded,  cnn  not  be  given  in  evidence  as  proof  of  the 
execution  and  contents  of  the  lost  original,  but  with  other  proof  of  the 
execution  of  the  instrument,  it  may  be  evidence  to  prove  its  contents, 
Webster  et  al.  v.  Harris  et  al.  490. 

T.  A  witness  can  only  testify  to  facts,  not  to  inferences  deducible  from  facts. 
Steamboat  Albatross  c.  Wayne,  513. 

8.  A  question  propounded  to  a  witness  in  this  form  :  *'  What  do  you  know, 
if  anything,  of  any  custom  of  trade  in  delivering  goods  at  Memphis,  by 
steamboats,  different  from  the  usages  of  other  parts  on  the  Mississippi 
river  ?  "  is  in  proper  form.    lb. 

Bee  Bastardy,  2. 
EXECUTION— 

1.  Two  executions  of  the  same  kind  n^ay  be  issued  upon  the  same  judgment 

and  courts  of  law  having  the  authority  to  restrain  any  abuse  of  process 
on  the  part  of  the  judgment  creditor,  equity  will  not  interfere.  Elliott 
et  al.  v.  Armstrong  et  al.  27. 

2.  Lands  which  have  have  been  inherited  may  be  sold  on  execution  against 

the  heirs,  but  sulject  to  the  rights  of  the  administrator,  in  case  they  arc 
needed  to  pay  the  ancestor's  debts.  Lessee  of  Douglas  v.  Massic,  271. 
8  Though  in  a  case  in  chancery  instituted  for  the  foreclosure  of  a  mortgage 
a  decree  may  be  so  framed  as  to  authorize  an  execution  to  issue,  as  upon 
a  judgment  at  law,  after  exhausting  the  mortgaged  premises;  yet  such 
decree  will  not  operate  as  a  lien  upon  any  other  land  of  the  defendant 
Myers  et  al.  «.  Hewilt  et  al.  449. 
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FOBCIBLE  ENTRY  AND  DETAINER— 

1.  A  Borvtoe  of  summons  in  forcible  entry  and  detainer  on  the  6th  day  of  a 

month,  returnable  on  the  9tb  is  a  good  service.    Barto  «.  Abbe^  408. 

2.  Where  the  complaint  states  that  the  "  defendant  doth  unlawfully  and  for- 

cibly and  with  a  strong  hand  detain/'  etc.,  it  is  sufficient  to  give  the 
justice  jurisdiction.    lb. 

3.  In  cases  in  forcible  entry  and  detainer  the  justice  Is  not  anthoriaed  to 

sign  and  enter  upon  his  docket  a  bill  of  exceptions,  and  if  ha  doos  it 
will  not  be  regarded  by  the  higher  court  on  error.    lb. 

4.  The  action  of  forcible  detainer  lies  in  favor  of  a  purchaser  at  sheriff's 

sale,  made  under  a  decree  in  chancery.    lb. 

5.  The  action  will  lie  after  the  confirmation  of  the  sale,  though  the  sheriff 

has  not  executed  the  deed.    lb. 

GERMAN  LUTHERAN  CHURCH,  COLUMBUS— 
1.  The  fourth  article  of  chapter  six,  of  tho  constitution  of  the  German 
Lutheran  Reformed  congregation  of  8t.  Paul's  Church  of  Columbus, 
does  not  connect  them  unalterably  and  forever  with  the  Evangelical 
Lutheran  Synod  of  Ohio  and  adjacent  states.  Heckman  et  al.  «.  Meos 
et  al.  583. 
3.  The  connection  of  the  congregation  with  that  synod  was  voluntary,  and 
a  dissolution  of  the  connection  was  no  violation  of  the  condition  upoa 
which  the  church  properly  was  holden  by  the  congregation.    lb. 

GUARANTY— 

1.  A  guaranty  of  the  fulfillment  ot  a  contract,  written  below  the  contract, 

and  executed  at  the  same  time,  subjects  the  guarantor  as  an  original 
contractor,  and  a  suit  may  be  sustained  against  both  parties  jointly,  or 
against  either  severally.     Leonard  v.  Sweetzer,  1. 

2.  An  averment  in  the  declaration  of  "  value  received  "  found  in  such  con- 

tract is  a  sufficient  averment  of  consideration.    lb. 
ILLEGAL  CONSIDERATION— 

See  Bettino. 
INSURANCE— 
1.  Abandonment  is  not  always  necessary  in  oases  of  salvage  or  total  loss. 

Portsmouth  Insurance  Co.  v.  Brazee  et  al.  81. 
2.  Upon  such  loss  the  sum  insured  in  a  valued  policy,  is  the  measure  of 
damages,  and  is  not  to  be  reduced  on  account  of  any  expenses  required 
in  the  management  or  sale  of  the  damaged  property.     lb. 

3.  A  policy  of  insurance   must  be  in  writing.     Cockerill  v,  Cincinnati 

Mutual  Ins.  Co.  148. 

4.  A  verbal  waiver  of  the  forfeiture  of  a  policy  of  insarance  is  not  bind- 

ing,    lb. 

5.  A  verbal  agreement  tbat  a  policy  w  hich  has  been  forfeited  by  a  transfer 

of  the  interest  of  the  assured,  by  judicial  sale,  that  on  repurchase  by  the 
assured,  of  the  property  originally  insured,  the  policy  shall  reattach 
and  continue  in  force  daring  the  unexpired  term,  most,  whether  re- 
garded as  a  waiver  of  the  forfeiture,  or  of  a  verbal  policy,  or  an  agroe- 
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ment  to  continue  the  old  policy,  to  have  any  binding  foroe,  be  in  writ- 
ing, lb. 
ib  In  an  action  upon  a  policy  of  insurance,  if  it  shall  appear  that  any  mat- 
ter in  reference  to  a  description  of  the  property,  and  which  would  in- 
crease the  risk,  is  not  made  known  by  the  insured,  such  concealment 
will  avoid  the  policy.  It  is  otherwise  if  the  matter  concealed  could  in 
no  way  increase  the  risk.    Lexington  Ins.  Co.  v.  Paver,  324. 

JUDGMENT— 

1.  Where  a  summons  has  been  served  upon  a  part  only,  of  several  named 
as  defendants,  and  Judgment  is  rendered  against  all,  the  judgment  is 
erroneous  and  voidable,  but  not  void.  Lessee  of  Douglass  «.  Hassle, 
271. 

3.  If  land'be  sold  by  virtue  of  an  execution  upon  such  Judgment,  a  title  to 

a  proportion,  if  not  the  whole,  will  pass  to  a  purchaser  at  the  sheriffs 
sale.    Ib. 
JUDICIAL  SALE— 

1.  A  purchaser  at  sheriffs  sale,  under  an  order  for  the  sale  of  mortgaged 
premises,  is  invested  with  the  interests  of  the  mortgagee  in  the  land, 
and  so  far  as  the  land  is  concerned,  is  subrogated  to  all  the  rights  of  the 
mortgagee.    Frische  v.  Kramer's  Lessee,  125. 

t.  A  purchaser  from  the  mortgagor,  whoso  purchase  was  made  subsequent 
to  the  date  of  the  mortgMge,  can  not  maintain  ejectment  against  the  pur- 
chaser at  sheriffs  sale,  although  such  subsequent  purchaser  was  not  a 
party  to  the  proceedings  in  chancery.    Ib. 

S,  On  a  motion  to  confirm  a  sale,  the  court  has  discretionary  power,  and  though 
the  letter  of  the  statute  may  have  been  complied  with  in  giving  notice 
of  sale,  yet  if  the  court  is  satisfied  the  notice  was  published  in  a  paper 
not  of  general  circulation  in  the  county,  it  may  refuse  to  confirm  the 
sale.     Craig's  Adm'x  v.  Fox  et  al.  663. 

4.  A  sale  of  land  under  a  decree  in  chancery  may  be  made  by  the  sheriff  or 

his  deputy.    Ib. 
LIEN— 

1.  A  mortgage  handed  in  for  record  on  the  first  day  of  the  term  of  court, 
but  before  the  court,  actually  convenes,  will  prevail  against  the  lien  of 
a  Judgment  recovered  at  the  same  term.     FoUett  i».  Hall  et  al.  1 11. 

%,  The  lien  of  a  senior  Judgment  which  has  not  been*  levied  within  the  year, 
will  not  be  defeated  by  a  decree  of  foreclosure  of  a  junior  mortgage 
ordering  a  sale,  and  a  sale  and  confirmation  within  the  year  from  the  • 
rendition  of  the  decree.    Myers  et  al.  v.  Hewitt  et  al.  449. 

8.  A  Judgment  creditor  may  file  a  bill  after  levy,  to  clear  away  the  cloud 
cast  upon  tbe  title  by  such  sale,  and  subject  the  land  again  to  sale,  or 
he  may  charge  the  fund  arising  from  such  sale  in  satisfaction  of  his 
Judgment.     Ib. 

4*  Although  a  decree  upon  foreclosure  of  a  mortgage  may  be  so  framed  as 
to  permit  execution  to  issue  upon   Judgments  at  law,  to  collect  any  bal- 
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ance  which  may  remain  after  exhausting  the  mortgaged  premises,  yet 
such  decree  confers  no  lien  upon  other  land.    Ih. 

5.  The  only  decrees  which  give  liens  under  the  statute,  are  decrees  for  the 

payment  of  money  generally.    lb. 

6.  Where  there  is  a  judgment  not  levied  within  the  year,  a  junior  Judgment 

levied  within  the  year,  and  an  intervening  mortgage  executed  and  re- 
corded prior  to  the  rendition  of  the  second  judgment,  the  senior  judg- 
ment shall  be  first  paid,  next  the  mortgage,  and  the  junior  judgment 
shall  be  postponed  to  both.  HoUiday  et  al.  v.  Franklin  Bank  of  Colum- 
bus et  al.  633. 

7.  A  mortgage  has  no  effect  either  in  law  or  equity,  previous  to  its  delivery 

for  record.     lb. 

8.  When  a  mortgage  is  delivered  for  record  on  the  first  day  of  a  court,  pre- 

vious to  the  hour  at  which  it  actually  convenes,  it  will  prevail  against 
the  lien  of  a  judgment  rendered  at  the  same  term.     lb. 
LIMITATIONS,  STATUTE  OP— 

1.  While  the  legal  title  to  land  remains  in  the  government,  the  statute  of 

limitations  does  not  run  against  one  who  holds  a  certificate  of  survey 
and  purchase.    Duke  v.  Thompson  et  al.  34. 

2.  Where  land  has  been  conveyed  to  a  trustee  to  indemnify  a  third  person, 

an  indorser,  who  has  been  compelled  to  pay  the  debt,  though  the  debt 
be  barred  by  the  statute  of  limitations,  a  court  of  chancery  will  not,  on 
that  account,  deprive  the  cestui  que  trust  of  his  equitable  security,  and 
refuse  to  compel  an  execution  of  the  trust.    Gary  et  al.  v.  May  et  al.  66. 

8.  A  contract  made  in  the  State  of  New  York,  for  the  payment  of  money 
in  that  State,  the  maker  residing  there  at  the  time  of  its  execution,  is 
controlled  by  the  laws  and  affected  by  the  statute  of  limitations  of  that 
State.    Horton  v,  Horner,  146. 

4.  Proceedings  can  not  be  had  under  the  statute  regulating  writs  of  quo 
warranto  to  oust  an  officer,  where  the  cause  of  ouster  originated  and  ex- 
isted more  than  three  years  prior  to  the  time  of  filing  the  information. 
Ohio,  ex  rel.  Kemper,  v.  Beecher  et  al.  368. 
LIS  PENDENS— 

See  Chancbrt,  10,  11. 
LITTLE  MIAMI  BAILROAD  COMPANY- 

1.  Where  land  has  been  levied  upon  by  the  company  valued  under  a  judge's 
warrant,  and  an  appeal  from  the  valuation  has  been  taken  and  carried 
to  the  common  pleas,  it  is  error  in  that  court  to  order  the  warrant,  and 
the  proceedings  under  it,  to  be  quashed.  Little  Miami  Railroad  Com* 
pany  v.  Perrin  et  al.  479. 

1.  Though  the  warrant  contain  no  statement  of  an  attempt  to  purchase  the 
land  of  the  owner;  of  his  disability  in  law  to  contract;  of  his  absence 
f^om  the  country ;  or  that  the  land  appropriated  is  indispensable  for 
the  construction  of  the  road,  the  common  pleas  has  Jurisdiction  of  the 
case  by  appeal.    lb. 
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MABRIED  WOMAN— 

See  ACXNOWLKBOMENT. 

MIAMI  EXPORTING  COMPANY— 
The  Miami  Exporting  Company  had  the  capacity  to  receive  a  deed  to  se- 
cure the  payment  of  a  just  debt,  and  where  such  conveyance  stipulates 
for  the  security  of  such  debt,  and  also  for  the  security  of  notes  which 
^  embrace  unlawful  interest,  the  deed  is  not  wholly  void,  but  will  be 
treated  as  good  security  of  the  valid  debt,  and  null  as  to  those  which 
were  void  for  want  of  capacity  in  the  bank  to  receive  them.    Morris  «. 
Way  et  al.  469. 
MONUMENTS— 
The  7ule  that  monuments  control  coarse  and  distance^  is  subject  to  exemp- 
tions.   Lessee  of  Nye  «.  Spiller,  16. 
MORTGAGE— 

1.  An  instrument  of  writing  executed  as  a  mortgage,  with  but  one  subscrib- 

ing witness,  can  not  be  so  reformed  in  equity  as  to  defeat  a  subsequent 
judgment  lien.    White  v.  Den  man  et  al.  69. 

2.  As  between  the  parties,  equity  will  regard  such  an  instrument  as  a  good 

and  valid  mortgage.    lb. 

8.  A  mortgage  handed  in  for  record  on  the  first  day  of  the  term  of  court, 
but  before  the  court  actually  convenes,  will  prevail  against  the  Hen  of 
a  Judgment  recovered  at  the  same  term.    Follett  v.  Hall  et  al.  111. 

4.  A  purchaser  at  shcriiTs  sale  under  an  order  for  the  sale  of  mortgaged 
premises,  is  invested  with  the  interests  of  the  mortgagee  in  the  land, 
and  so  far  as  the  land  is  concerned,  is  subrogated  to  all  the  rights  of  the 
mortgagee.    Frische  v.  Kramer's  Lessee,  125. 

6.  As  between  the  mortgagor  and  mortgagee  and  those  claiming  under 
them,  after  condition  broken,  the  estate  becomes  absolute  in  the  mort- 
gagee, subject  however,  to  be  redeemed  at  any  time  before  forecloa- 
ure.     lb. 

C  A  purchaser  from  the  mortgagor,  whose  purchase  was  made  subsequent 
to  the  date  of  the  mortgage,  can  not  maintain  ejectment  against  the 
purchaser  at  sheriffs  sale,  although  such  subsequent  purchaser  was  not 
a  party  to  the  proceedings  in  chancery.  But  he  may  have  a  bill  to  re- 
deem,   lb. 

y.  A  mortgage  has  no  effect  eith  er  in  law  or  equity  previous  to  its  delivery 
to  the  recorder  for  record.  HoUiday  et  al.  v.  Franklin  Bank  of  Colum- 
bus, 533. 

8.  A  mortgage  handed  to  the  recorder  for  record  on  the  first  day  of  court, 

before  it  opens,  will  prevail  over  a  Judgment  rendered  at  that  term.  lb. 

9.  A  mortgage  of  personal  property,  where  the  mortgagor  retains  posses- 

sion of  the  property  mortgaged,  with  the  power  of  sale,  is  void  as 
against  subsequent  purchasers  and  execution  creditors.    Collins  et  al« 
9.  Myers  ot  al.  547. 
MUBPEK^ 
See  Pbaotiok,  19,  20.  22« 
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NAVIGABLE  RIVERS— 

See  Riparian  Pkopribtors. 
KEGOTIABLB  INSTRUMENTS— 
1.  A  promissory  Dote  payable  to  A.  B.  or  order  for  $500,  in  eurrefUfmndM  of 
the  State  of  Ohio^  is  negotiable  under  the  statute.    White  et  al.«.  Rich- 
mond et  al.  5. 
%.  When  a  note  is  made  payable  to  a  bank,  and  signed  by  a  surety^  pre- 
sented to  the  bank  for  discount  and  refused,  and  afterward  discounted 
by  a  third  person  without  the  knowledge  of  the  surety,  an  action  will 
not  lie  at  the  suit  of  the  bank  for  the  use  of  the  person  discounting  the 
note,  against  the  surety.    Clinton  Bank  of  Columbus,  use  of  Rhodes, «. 
Ayres  et  al.  282. 
8.  Such  an  action  will  lie  against  the  principal  in  the  note,  if  laed  sepa- 
rately,   lb. 
NONSUIT— 

See  Pbactick,  13,  14. 
OFFICE  AND  OFFICER— 

1.  The  proceedings  of  a  sheriff  at  the  time  of  levy  and  preparatory  to  the 

making  of  it,  may  be  proved  by  parol.    Lessee  of  Nye  v.  Bpiller,  16. 

2.  The  intention  of  the  sheriff  in  passing  title  to  the  debtor's  land,  to  levy 

upon  a  given  quantity,  may  be  inferred  as  well  from  the  law  regulating 
his  duty  as  from  the  character  of  the  description  given  in  the  deed.    lb. 

8.  Proceedings  can  not  be  had  under  the  act  regulating  writs  of  quo  war- 
ranto to  oust  an  officer,  where  the  cause  of  ouster  originated  and  existed 
more  than  three  years  prior  to  the  time  of  filing  the  information.    Ohio 
ex  rel.  Kemper,  v.  Beecher  et  al.  356. 
ORDINANCES— 

1.  An  ordinance  of  the  city  council  of  Cincinnati,  which  provides  for  the  re- 
view of  damages  assessed  to  the  owners  of  property  appropriated  in 
opening  a  street,  and  does  not  secure  to  each  party  aggrieved  the  right 
to  select  two  of  the  five  Aroeholders  composing  said  board  of  reviewers 
violates  the  law  passed  March  16,  1839.  City  of  Cincinnati «.  Coombs 
et  al.  181. 

%  The  city  council  can  not  Jastify  under  proceedings  which  are  a  violation 
of  the  charter,  and  a  party  having  sought  redress  under  a  mistaken  be- 
lief that  the  city  council  had  provided  adequate  means,  may  abandon 
that  remedy  and  seek  it  by  action.    lb. 

8.  A  court  of  equity  may  restrain  by  injunction  the  collection  of  a  special 
tax  levied  by  a  city  council,  without  authority  of  law.  Culbertaon  v. 
City  of  Cincinnati,  674. 

i.  The  city  council  of  Cincinnati  can  not  assess  a  special  tax  apon  the  own- 
J  ers  of  property  benefited  by  opening  a  street,  to  pay  the  damages  sus- 

tained by  others,  unless  they  have  provided  by  ordinance  that  the  per- 
son thus  assessed  shall  have,  if  ho  desire  it,  a  review,  with  the  privi- 
lege of  naming  two  of  the  persons  composing  the  board  of  review- 
ers,   lb. 
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PARTIES— 
A  deed  of  trust  executed  to  indemnify  the  cgstui  que  trtui  as  a  security  for 
the  gran  tor,  the  grantor  being  dead,  the  cestui  qwi  trust  having  exe- 
cuted a  new  note  with  indorsers  and  taken  up  the  old  one,  and  having 
assigned  his  interest  in  the  trust  deed  to  his  indorsers  to  indemnify 
them,  and  such  indorsers  having  been  compelled  to  pay  the  debt,  they 
may  pursue  the  trust  fund  against  the  heirs  of  the  original  grantor, 
without  making  his  personal  representatives,  or  his  widow,  or  the  as- 
signor of  the  trust  deed,  parties.    Ghiry  et  al.  «.  May  et  al.  66. 

PARTNEBSHIP— 

1.  Partnership  goods  may  be  levied  upon  under  an  execution  against  one  of 

the  partners,  for  his  separate  debt.    Place  v.  Sweetaer  et  al.  142. 

2.  The  sale  in  such  case  may  )>e  restrained  by  injunction,  till  the  interest  of 

the  partner  is  ascertained.    lb. 
8.  The  interest  of  the  partner  is  his  share  of  the  surplus,  after  all  demands 
against  the  firm,  including  those  of  the  individual  partner,  are  paid.  lb. 

4.  A  person  can  not  claim  to  be  a  member  of  a  partnership  composed  of  a 

number  of  persons,  unless  all  the  persons  composing  the  firm  have 
agreed  to  accept  him  as  such.    Ohannel  et  al.  v.  Fassett  et  al.  166. 

5.  A  contract  by  which  one  party  stipulates  to  furnish  wheat  to  stock  a  mill, 

and  the  other  party  agrees,  with  the  money  advanced  by  the  first,  to 
purchase  the  wheat,  convert  it  into  flour,  and  after  deducting  2}  per 
cent,  and  the  original  cost  of  the  wheat,  to  receive  the  avails  of  the  sale 
of  the  flour,  does  not  constitute  a  partnership.    Johnson  v.  Miller.  431. 

6.  In  sucb  case  the  wheat  purchased  is  the  property  of  the  person  furnish- 

ing the  capital,  and  is  only  held  by  the  other  as  bailee,  and  if  levied  on 
as  his  property,  may  bo  replevied  at  the  suit  of  the  person  advancing 
the  money.    lb. 

PART  PERFORMANCE— 
See  CoNTRAOT,  1,  2,  3. 

PATENT— 

1.  A  patent  for  land  from  the  United  States  will  not  be  declared  void  merely 

because  the  evidence  to  authorise  its  emanation  is  deemed  insafllcient 
by  the  court.    Milliken  «.  Starling's  Lessee,  61. 

2.  A  deed  made  under  a  sale  for  taxes  in  1627,  and  before  the  date  of  the 

patent,  can  not  be  given  in  evideooe  afterward  to  defeat  title  under  the 
patent.    lb. 
8.  A  party  claiming  an  equity  in  land  before  the  emanation  of  his  patent 
from  the  United  States,  in  order  to  gain  a  priority  over  another  who 
claims  an  equity  in  the  same  land,  must  establish  by  proof  that  his 
entry  was  by  virtue  of  a  valid  warrant,  and  trace  his  connection  with 
the  same  warrant.    Nisewanger  v,  Wallace  et  al.  6&7. 
PLEAS  AND  PLEADINGS— 
1.  A  guaranty  of  the  fulfillment  of  a  contract,  written  below  the  ocmtraot, 
and  executed  at  the  same  time,  subjects  the  guarantor  as  an  original 
contractor,  and  a  suit  may  be  sustained  against  both  parties  Jointly,  or 
against  either  separately.    Leonard  v.  Sweetser,  1. 
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2.  An  averment  in  the  declaration  of  "value  received/'  foand  in  such  con- 
tract, is  a  sufficient  averment  of  consideration.    Ih. 

8.  A  plea  of  certificate  of  discharge  under  the  bankrupt  law  of  the  United 
States,  plead  since  the  last  continuance,  is  a  bar  to  the  further  prosecu- 
tion of  the  suit.    Keen  v.  Mould,  13. 

4.  It  is  not  necessary  to  state,  in  such  plea,  the  time  when  it  is  filed — such 

time  appears  sufficiently  from  the  filing  and  from  the  leave  given  to 
file  it.    lb. 

5.  A  recognizance  to  appear  and  answer  to  a  criminal  charge,  taken  by  a 

single  judge,  must  be  returned  to  the  court  of  common  pleas  of  the 
county,  and  a  memorandum  thereof  entered  on  the  minutes  of  said 
court,  to  make  it  matter  of  record.    Sargeant  v.  The  State,  167. 

6.  A  declaration  upon  such  recognisance  must  aver  that  such  return  and 

memorandum  were  made.    lb. 

7.  Such  recognizance  can  not  be  declared  upon  as  a  common-law  bond.  lb. 

8.  A  plea  of  certificate  of  final  discharge  in  bankruptcy,  on  a  voluntary 

application,  is  good  without  setting  forth  the  facts  necessary  to  show 
the  jurisdiction  of  the  court  granting  the  certificate.  Bowan  o.  Hol- 
comb,  463. 

POWER  OF  ATTORNBY— 
Where  the  terms  of  a  power  of  attorney  are  departed  from,  under  circum- 
stances that  justify  the  belief  that  the  departure  was  pursuant  to  the 
parol  assent  of  the  principal,  the  contract  will  be  enforced  in  equity. 
Webster  et  al.  o.  Harris  ot  aL  490. 

PBACTICB— 
1.  An  objection  that  might  have  been  taken  to  evidence  on  trial  to  a  jury, 
but  which  was  not  taken,  will  be  considered  as  waived,  and  will  not  be 
noticed  on  error.    White  et  al.  v.  Richmond  et  al.  5. 

5.  If  sureties  neglect,  when  judgment  is  rendered,  to  cause  the  entry  to  be 

made  that  they  are  sureties,  as  required  by  the  statute,  chancery  will 

not  compel  the  judgment  creditor  to  exhaust  first  the  property  of  the 

principal.    Elliott  et  al.  «.  Armstrong  et  al.  27. 
8.  Two  executions  of  the  same  kind  may  be  issued  on  the  same  judgmenty 

and  courts  of  law  having  the  authority  to  restrain  any  abuse  of  process 

on  the  part  of  the  judgment  creditor,  equity  will  not  interfere.    lb. 
4.  In  cases  arising  under  the  bastardy  act,  it  is  indispensable  that  the  mother 

be  in  court,  except  in  cases  where  the  defendant  pleads  guilty.     Baxter 

«.  Columbia  Township,  66. 

6.  To  reverse  the  proceedings  of  the  court  of  common  pleas  in  such  cases, 

certiorari  is  the  appropriate  remedy.    lb. 
6.  An  original  decree  in  chancery  can  not  be  stayed  unless  upon  petition  for 

review,  and  on  motion  to  the  court  of  the  county  in  which  such  petition 

is  filed.    Way  et  al.  o.  Hillier,  105. 
T.  Such  original  decice  can  not  be  stayed  by  theorder  of  oneormore  judgea 

of  the  court,  or  of  the  court  in  bank.    lb. 
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8  Where  a  cause  is  submitted  to  the  court  to  try  the  facts  m  well  as  deter-* 
mine  the  law,  the  finding  of  the  court  can  cot  be  brought  under  review 
by  writ  of  error  unless  the  evidence  be  made  part  of  the  record  by  bill 
of  exceptions.     Bank  of  Virginia  v.  Bank  of  Chillicothef  170. 

0.  An  agreed  statement  of  facts  forms  no  part  of  the  record  unless  made  so 
by  bill  of  exceptions.    lb. 

10.  Upon  error,  the  finding  of  the  court  will  be  treated  precisely  as  the  find- 

in  s:  of  a  jury.    lb. 

11.  A  bill  in  chancery  will  not  lie  to  set  aside  a  s&le  made  by  an  administra- 

tor, claiming  that  the  same  is  void  because  made  without  any  order  of 
sale  of  the  court  of  common  pleas — the  sale  in  such  case  being  void, 
and  there  being  adeqiiate  remedy  at  law.  Mawhorter  et  al.  v.  Arm- 
strong, 188. 

12.  An  appeal  lies  from  an  order  of  the  court  of  chancery  confirming  a  sale 

of  Ifljid,  made  under  a  previous  decree  of  that  court.  Kern's  Adm'r  «. 
Foster,  273. 

13.  In  an  action  of  ejectment,  if  the  plaintiff  produce  deeds  showing  legal 

title  in  himself,  and  then  produce  a  contract  for  the  exchange  of  the 
lands  in  controversy  with  the  defendant,  under  which  the  defendant 
enters  into  possession,  and  providing  for  the  execution  of  deeds  on  the 
performance  of  certain  conditions  and  then  prove  the  non-performance 
of  the  conditions  by  the  defendant,  aud  a  notice  to  the  defendant  of  a 
rescission  of  the  contract,  and  to  quit  the  premises,  there  is  not  such  a 
failure  of  proof  as  to  justify  a  nonsuit.    Showers  v.  Emery's  Lessee,  294. 

14.  Though  the  conditions  to  bo  performed  by  the  defendant  were  depend- 

ent upon  conditions  precedent  to  be  performed  by  the  plaintifi'i  a  non- 
suit would  be  improper.    lb. 

15.  The  judgment  for  costs  rendered  in  the  Supreme  Court,  upon  the  affirm- 

ance or  reversal  of  a  judgment,  only  embraces  the  costs  accruing  on 
error.    Cartwright  v.  Sole,  318. 

16.  The  party  holding  the  affirmative  of  an  issue  is  entitled  to  open  and  close 

the  evidence  and  argument.  If  anything  remains  to  be  proven  affirm- 
atively by  a  plaintiff,  he  must  always  open.  Lexington  Ins.  Co.  «. 
Paver,  324. 

17.  In  cases  where  the  testimony  upon  any  particular  issue  leaves  it  doubt- 

ful whether  the  affirmative  of  that  issue  is  sustained,  it  is  a  safe  and 
proper  course  for  the  jury  to  find  against  the  party  holding  the  affirm- 
ative,   lb. 

18.  The  court  is  not  bound  to  instruct  the  jury  upon  hypothetical  proposi- 

tions, which  are  in  no  shape  connected  with  the  issues  Joined  between 
the  parties.    lb. 

19.  On  a  trial  for  murder,  where  one  of  the  panel  summoned  by  the  sheriff 

is  ex^od  on  his  own  aplication,  it  is  not  error  in  the  court  to  refuse  to 
order  the  sheriff  to  summon  another  in  his  place,  before  exhausting  the 
panel.    Hartin  v.  The  State,  364. 
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20.  The  defendant  is  entitled  to  only  twenty-three  peremptory  challenges.  lb. 

21.  The  attorney  appointed  by  the  court  to  assist  the  prosecuting  attorney 

need  not  be  sworn  or  give  bond.     lb. 

22.  "When  a  juror  states  that  he  is  on  principle  opposed  to  capital  punish- 

ment, and  that  his  opinion  will  influence  his  decision  against  the  law 
and  the  evidence,  he  may  be  challenged  by  the  state  for  cause.     lb. 

23.  A  summons  issued  against  three  defendants  and  returned,  "served  by 

levying  a  copy  of  this  writ  at  the  residence  of  the  defendant," Js  not  a 
good  service  as  to  all  or  either  of  the  defendants.  Gamble  ei  al.  «. 
Warner  and  wife. 
Si.  When  the  facts  are  found  in  a  decree,  it  will  not  be  reversed  on  bill  of 
review,  because  the  court  may  have  misjudged  as  to  the  weight  of  the 
evidence  upon  the  particular  matter  in  issue.  Seav.  Carpenter  et  al.  412. 

25.  An  injunction  can  not  be  issued  by  the  common  pleas  to  restrain  an  ex- 

ecution of  the  Supreme  Court,  upon  a  decree  for  alimony.  Sample  «. 
Boss'  Adm'r,  419. 

26.  The  remedy  is  by  application  to  the  Supreme  Court  on  the  return  of  eoc- 

ecution.     lb. 

27.  Under  the  statute  of  this  state,  where  a  plea  is  interposed  of  a  tender  of 

the  amount  due  the  plaintiff,  made  before  the  commencement  of  suit, 
and  issue  found  for  the  defendant,  the  proper  judgment  to  be  rendered 
18  a  judgment  m  favor  of  the  plaintiff  for  the  amount  due,  and  in  favor 
of  tho  defendant  for  costs.    Fuller  o.  Pelton,  457. 

28.  The  Supreme  Court  will  not  reverse  the  judgment  of  an  inferior  coarty 

though  the  judge  may  have  charged  incorrectly  upon  a  matter  not  es- 
sential to  a  correct  determination  of  the  case.  Steamboat  Albatross  «. 
Wayne,  513. 

29.  A  party  claiming  an  equity  in  land  before  the  emanation  of  his  patent 

from  the  United  States,  in  order  to  gain  a  priority  over  another  who 
claims  an  equity  in  the  same  land,  must  establish  by  proof  that  his  entry 
was  by  virtue  of  a  valid  warrant.    Nisewanger  v,  Wallace,  557. 

SO.  On  a  motion  to  confirm  a  sale  of  land,  though  the  letter  of  the  statute 
'may  have  been  complied  with  in  giving  notice  of  sale,  yet  if  the  court 
is  satisfied  the  notice  has  been  given  in  a  paper  not  of  general  circula- 
tion in  the  count,y  it  may  refuse  to  confirm  the  sale.  Kraig*s  Adm'x  o. 
Fox  et  al.  563. 

81.  A  decree  in  chancery,  rendered  in  the  Supreme  Court,  may  be  remanded 
to  the  common  pleas  for  execution.    lb. 

32.  A  sale  of  land  under  a  decree  may  be  made  by  the  sheriff  or  his  deputy.  lb. 

33.  An  execution  or  an  order  of  sale  once  begun  is  not  abated  by  the  death 

of  the  plaintiff,  nor  by  the  marriage  of  an  administratrix  in  whose 
fBVor  it  issued.    lb. 
PKESUMPTION—  % 

The  assignment  of  a  land  warrant  or  certificate  of  survey  in  the  Virginia 
military  district,  may  be  presumed  in  favor  of  a  person  in  possession 
of  land  in  that  district,  from  great  lapse  of  time,  in  connection  with 
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e<vidence  of  payment  made  by  the  person  in  possession,  or  those  under 
whom  he  olaims,  to  the  rightful  owner.    Duke  v.  Thompson  et  al.  34. 

PRINCIPAL  AND  SURETY— 

1.  If  sureties  neglect,  when  judgment  is  rendered,  to  canse  the  entry  to  ha 

made  that  tbey  are  sureties,  as  required  by  the  statute,  chancery  will 
not  compel  the  judgment  creditor  to  exhaust  first  the  property  of  tho 
principal.    Elliott  et  al.  v.  Armstrong  et  al.  27. 

S.  Where  a  note  is  made  payable  to  a  bank,  and  signed  by  a  surety,  pre- 
sented to  the  bank  for  discount,  and  refused,  and  afterward  discounted 
by  a  third  person,  without  the  knowledge  of  the  surety,  an  action  will 
not  lie  at  the  suit  of  the  bank  for  the  use  of  the  person  discounting  the 
note  against  the  surety.  Clinton  Bank  of  Columbus^  use  of  Rhodes,  v, 
AjTfi&  et  al.  282. 

8.  An  action  will  lie  on  such  note  against  the  prineipal,  if  sued  sepa- 
rately,   lb. 
PROMISSORY  NOTE— 

A  promissory  note  is  negotiable,  though  made  payable  "  in  carrent  funds  of 
the  State  of  Ohio.''     White  et  al.  v.  Richmond  et  al.  6. 

See  NxQOTiABLB  Inbtbumekts,  2,  3. 
PUIS  DARIEN  CONTINUANCE— 

See  Pleab  akd  Plxadikgs,  3,  4. 
QUO  WARRANTO—  , 

Proceedings  can  not  be  had  under  the  statute  regulating  writs  of  qt4o  war- 
ranio  to  oust  an  officer,  where  the  cause  of  ouster  originated  and  existed 
more  than  three  years  prior  to  the  time  of  filing  the  information.  Ohio, 
ex  rel.  Kemper,  v.  Beecher  et  al.  358. 
BECORD— 

A  certified  copy  from  the  recorder's  office,  of  an  instmment  not  required  to 
be  recorded,  can  not  be  given  in  evidence  as  proof  of  the  execution  and 
contents  of  the  lost  original.    Webster  et  al  v.  Harris  et  al.  490. 
RAILROADS— 

See  Little  Miami  Railboad  Compakx,  1,  2. 
RECOGNIZANCE— 

See  Crimss  and  Crimihal  Pbocebdikgb^  2,  8,  4, 
RIPARIAN  PROPRIETORS— 

1«  The  legislature  can  not,  by  declaring  a  river  navigable  which  is  not  so  in 
fact,  deprive  the  riparian  proprietors  of  their  rights  to  the  use  of  the 
water  for  hydraulic  purposes,  without  rendering  them  compensation. 
Walker  et  al. «.  The  Board  of  Public  Works,  640. 

2.  The  provisions  of  the  legislative  resolutions  of  March  12, 1846,  providing 

for  the  assessment  of  damages  to  the  riparian  proprietors  upon  navi* 
gable  streams,  extends  to  all  streams  which  have  been  by  the  legislature 
declared  navigable.  lb. 
S,  He  who  owns  the  land  on  both  banks  of  a  navigable  river,  owns  the  en* 
tire  river,  subject  only  to  the  easement  of  navigation ;  and  he  who  owns 
the  land  upon  one  bank  only,  owns  to  the  middle  of  the  main  channel, 
•abject  to  the  same  easement.    lb. 
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SERVICE— 

"Where  the  law  requires  three  days*  notice,  a  service  upon  the  6th  day  of  a 
month,  returnable  on  the  9th,  is  a  good  service.    Barto  v.  Abbe,  408. 

Seo  Practice,  23. 
SHERIFF'S  DEED— 

Seo  Office  and  Officsb,  1,  2 ;  and  FoitciBLX  Evtbt  aitd  DsTAnntB,  6. 
SLANDER— 

On  a  plea  of  general  issue  in  an  action  of  slander,  the  defendant  may  give 
in  evidence,  in  mitigation  of  damages,  any  circumstances  tending  to 
show  that  he  spoke  the  words  under  a  mistaken  construction  placed  upon 
conduct  which  was  in  fact  no  justification.    Haywood  v.  Foster,  88. 

See  Evidence. 
STATUTES  EXPOUNDED— 

1.  Section  1  of  the  act  making  certain  instruments  of  writing  negoUabla. 
Swan's  Stat.  587.    White  et  al.  «.  Richmond  et  al.  6. 

3.  Section  2  of  the  act  regulating  descents  and  the  distribution  of  personal 
estates.    Swan's  Stat.  287.    Penn  et  al.  v.  Cox  et  al.  30. 

8.  Section  6  of  the  act  to  provide  for  the  maintenance  and  support  of  ille- 
gitimate children.    Swan's  Stat  157.    Baxters.  Columbia  Township,  66. 

4»  The  act  providing  for  proceedings  against  steamboats  and  other  waters 
crafts  by  name.  Swan  s  Stat.  209.  Steamboat  Champion  v,  Jantzen, 
91;  Goodsill  v.  Brig  St.  Louis,  178;  Treat  v.  Canal-boat  Etna,  276. 

6*  Section  2  of  the  act  to  provide  for  the  proof,  acknowledgment,  and  re* 
cording  of  deeds  and  other  instruments  of  writing.  Swan's  Stat.  265, 
Smith  and  wife  v.  Handy,  191. 

6.  The  act  dispensing  with  proof  in  certain  cases.    Swan's  Stat.  325.    Som« 

ers  9.  Harris,  262. 

7.  Section  3  of  the  act  to  abolish  imprisonment  for  debt    Swan's  Stat  64 7» 

Hockspringor  «.  Ballenburgh,  304. 

8.  Section  16  of  the  act  directing  the  mode  of  proceeding  in  chancery. 

Swan's  Stat  704.    Clark  v.  Strong  et  al.  317. 

9.  The  act  regulating  writs  of  quo  warranto.    Swan's  Stat.  769.    Ohio^  ex 

rel.  Kemper,  v.  Beecher  et  al.  358. 

10.  Section  12  of  the  act  directing  the  mode  of  trial  in  criminal  cases.    Swan's 

Stat  726.     Gamble  et  al.  «.  Warner  and  wife,  371. 

11.  Section  23  of  the  act  regulating  judgments  and  executions.    Swan's  Stat 

479.    Myers  et  al.  v.  Hewitt  et  al.  449. 

12.  The  act  allowing  mutual  debts  and  demands  to  be  set  off,  and  concerning 

tenders.    Swan's  Stat.  932.    Fuller  v.  Pelton,  457. 

13.  The  act  providing  for  the  division  of  the  money  remaining  in  the  treas- 

ury of  the  county  or  counties  from  which  a  new  county  may  be  laid  off. 
Swan's  Stat.  217.  Comm'rs  of  Crawford  County  t^  Comm'rs  of  Ma- 
rion County,  466. 

14.  The  act  allowing  the  defendant  to  prove  a  failure  of  consideration  in  an 

action  upon  a  specialty.    Swan's  Stat.  686.    Baker  v,  Thompson,  504. 

15.  The  act  of  January  30,  1822,  providing  for  the  remission  of  penalties 
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and  for  the  sale  of  land  for  taxes.    2  Chase's  Stat.  1216.     Thevenin  v. 
Slocum's  Lessee,  619. 

16.  Sections  106  and  108  of  tbe  act  to  regulate  the  practice  of  the  judicial 

courts.    Swan's  Stat.  680,  681.    Craig's  Adm'z  v.  Fox.  et  al.  662. 

17.  Section  9  of  the  act  amendatory  of  the  act  directing  the  mode  of  pro- 

ceeding in  chancery.    Swan's  Stat.  719.    lb. 

18.  Section  6  of  the  act  for  the  appointment  of  certain  oiBcers  therein  nanted. 

Swan's  Stat.  286.     lb. 

19.  Section  28  of  the  act  to  provide  for  the  settlement  of  the  estates  of  de- 

ceased  persons.    Swan's  Stat.  344.    lb. 

20.  Section  26  of  the  act  amendatory  of  the  tax  law.    Loring  et  al. «.  The 

State,  690. 

21.  The  act  of  January  30,  1818,  relating  to  the  acknowledgment  of  deeds 

by  married  women.    Chestnut  v.  Shane's  Lessee,  699. 

22.  The  curative  act  of  March  9,  1836.    lb. 

23.  The  act  providing  for  the  execution  and  acknowledgment  of  deeds,  passed 

February  12, 1805.  Chases  Stat.  472.  BulTner  v.  McLean  et  al. ;  Phillips 
V,  Disney;  Meddook  v.  Tift,  and  Yattier  v.  Chesseldine,  639. 
TAXES— 

1.  Taxes  paid  by  a  eesiui  fue  irttst  are  a  lien  upon  the  land,  and  may  be  paid 

out  of  the  trust  fund.    Gany  et  al.  v.  May  et  al.  66. 

2.  The  forfeiture  of  land  to  the  state  for  non-payment  of  taxes  does  not  di- 

vest the  former  proprietor  of  title,  so  as  to  prevent  him  from  maintain- 
ing an  action  of  ejectment  against  one  in  possession,  not  claiming  under 
the  state.  Thevenin  v.  Slocum's  Lessee,  519. 
8.  Section  26  of  the  act  amendatory  of  the  tax  law,  which  taxes  rents  re^ 
served  in  leases  for  a  term  of  fourteen  years  or  upward,  renewable  and 
chargeable  upon  real  property,  which  rents  are  to  be  assessed  to  the 
person  entitled  to  receive  tbe  same,  as  personal  property,  at  a  principal 
sum,  the  interest  of  which,  at  the  legal  rate  per  annum,  shall  produce  a 
sum  equal  to  such  rents,  is  constitutional.  Loring  et  al.  «.  The 
State,  590. 
TAX  SALE— 

1.  A  defective  description  of  land  listed  for  taxation  can  not  be  cured  by 

the  description,  and  recitals  in  the  tax  deed,  or  by  other  proof.    Tur- 
ney  v,  Yoeman  et  al.  24. 

2.  A  tax  deed  under  the  statute  is  only  prima-faeie  evidence  of  title,  and  its 

validity  may  be  destroyed  by  showing  that  the  requisitions  of  the  statute 
authorising  the  sale  have  not  been  complied  with.    lb. 

3.  To  list  land  as  a  specific  number  of  acres  in  an  original  survey,  without 

specifying  in  what  part  of  such  survey,  is  too  vague,  and  a  sale  for  taxes 
by  such  description  will  pass  no  title  to  the  purchaser.    lb. 

4.  Title  derived  from  a  tax  sale  can  not  be  given  in  evidence  in  an  action  of 

ejectment  to  defeat  a  titl6  derived  under  a  patent  issued  by  the  United 
States  subsequent  to  the  sale  for  taxes.    Millikin  v.  Starling's  Lessee,  61. 
0.  Under  the  act  of  January  30,  1822,  providing  for  tbe  remission  of  pen- 
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altios  and  for  the  sale  of  land  for  takes,  the  coanty  aaditor  is  a  compe- 
ent  witness  to  prove  that  a  list  of  Judgments,  as  provided  in  the  act, 
was  delivered  to  him.    Thevenin  v.  Slocum's  Lessee,  419. 

6.  Under  the  same  act,  due  notice  of  sale  may  be  proven  by  the  production 

of  a  newspaper  containing  an  advertisement  of  the  notice,  aooompanied 
by  proof  of  publication  for  the  requisite  length  of  time.    lb. 

7.  And  under  that  act  the  books  of  the  county  auditor  may  be  given  in  evi- 

dence to  prove  that  the  land  was  offered  for  sale,  and  not  sold ;  although 
in  the  entries  in  said  books  there  may  be  some  irregularities.    lb. 

TBNDBR— 
See  Praotiox,  27. 

USAGE-^ 

1.  In  a  bill  of  lading  where  the  terms  used  have,  by  usage,  acquired  a  par- 

ticular signification,  the  parties  will  be  presumed  to  have  used  them  in 
that  sense.    Wayne  v.  Steamboat  General  Pike,  421. 

2.  But  usage  will  not  be  permitted  to  control  the  terms  used,  unless  it  is  es- 

tablished by  satisfactory  proof.    lb. 

3.  A  local  custom  or  usage  at  Memphis,  regulating  the  mode  of  delivering 

goods  there,  is  not  binding  on  shippers  at  Cincinnati,  unless  known  to 
merchants  and  shippers  at  that  place.  Steamboat  Albatross  v.  Wayne, 
513. 

4.  In  construing  statutes,  contemporaneous  construction,  as  evidenced  by 

usage,  will  not  be  departed  from  without  cogent  reasons,  and  if  the  con- 
struction be  doubtful,  usage  will  prevaiL    Craig's  Adm'x  v.  Fox  et  aL 
563. 
6.  Same  principle  reasserted  in  Chestnbt «.  Shane's  Lesaee,  699. 
USURY- 

See  Deed,  4. 
WARRANT— 

See  Patekt,  3. 
WATER-CRAFT— 
See  Boats. 
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